


GREAT BOOKS
OF THE WESTERN WORLD

ROBERT MAYNARD HUTCHINS, EDITOR IN CHIEF

38.

MONTESQUIEU
ROUSSEAU

MORTIMER ] ADLER, Assoczate Editor
Members of the Aduimry Board STRINGPELLOW BARR, SCOTY BUGHANAN, Jorv I
CrarenceH FAUST, ALEXANDER MESKLEJOHN, JoSEPIL] SCHWAB, MARK VAN
Editortad Consultanss A F, B CLarr, F L Lucas, WALTER MURDOGH
WALLACE BROCKWAY, Executse Editor






THE SPIRITYOF LAWS

By CHARLES DE SECONDAT, BARON DE MONTESQUIEY

ON THE ORIGIN OF INEQUALITY
ON POLITICAL ECONOMY
THE SOCIAL CONTRACT

By Jean Jacgues Rousseau
)

‘WriLL1AM BENTON, Publisher

ENCYCLOPADIA BRITANNICA, ING.

CHICAGO . LONDON + TORONTO + GENEV4 SYDNEY « TOKTO




TED By THOMIAS (.
RANGEV RN

ENT Ang uum _y ! mmmu)
Wit ¢ Irey g g0 Lrp Lonpoy
TME TE\1s or oy THg ORY orF IVLQUALITY oy Por, LTy
'E sociar, CONTRAC TRax; z.,\r n g
* ! Tng DIT Y
A DENT NS

CAL Eco,, NOMY Apgy
Cote gy THys S EbiTigy ARE DERIVER
n E\ER\ \MNs unnak n PERMISs 04
irp Lonpoy oV g

ine M:w Yory

D Unyy,
278 EMTANN!CA

YRIGHY



GENERAL CONTENTS

THE SpiriT OF LAWs, Page 1
By Charles de S Jat, Baron de M q
Translated hy Thomas Nugent, revsed by J V Prichard

A Drscourse on THE ORIGIN oF INEQUALITY, Page 323
A Discourse on Poriricar Economy, Page 367
Tur SociaL CoNTRACT, Page 387
By Jean Jacques Rousseau
Translated by G D H Cole






MONTESQUIEU






BIOGRAPHICAL NOTE
Cuarees De MonTEsQUIEY, 16891755

MoNnTEsquizl was baptized Charles Lows de
l1a Bréde taking his mame from the estate
which had been part of lus mother s dowry
when she married Jacques de Secondat Born
at La Bréde about ten miles from Bordeaux
Montesquien hike Montaigne was of Gascon
ongmn and like the essayist he was as an i
fant placed under che care of a poor mans
wife so that he might know the poor were his
brothers In 1700 he was sent to the college of
the Oratonians at Juilly near Meaux where
he studted classical letters history and the sa
ences The family had long been assocrated
with the law and Montesquien completed hus
education by preparing for the bar After the
death of hus father he placed himself under
the protection of hus uncle the Baron de Mon
tesquicu and became a counsellor to the Bor
deaux Parliament At his behest he married

hus whole fortune

Although holding the pressdency and acting
as a professional junist Montesquien appears
to have raken more interest in hiterature and

residence m Panis The following year Mon
tesquien sold the life tenure of his office mn
Bordeaux with the provision that upon his
death 1t revert to Ius son He moved to Pans
to devote humself to literature and m 1728
obtained membership in the Academy
Almost immediately afterwards he set out
on a tour of Lurope to observe men therr cus-
toms and therr social and legal inststutions
apparently with the project 1n mind of wnt
ing Tie Spirit of Laws He accompanted the
Earl of Waldegrase to Vienna visited Ttaly
for almost a year and with Lord Chesterfield
returned to England m 1729 by way of Pred
mont and the Rhine Dunng his eighteen
- 3 ~ a1

greatly admired thewr instunnons and on re
turning to his estate at La Bréde he might have
seemed to outward appearance to be setthng
down as a squre He altered his park in the

nghts kept the poachers an awe and gen
erally his estate

the vogue of scientific exp He
became a member of the Bordeaux Academy
of Sciences and between 1717 and 1723 sub
mutted numerous papers on such diverse sub-
Jects as the policy of the Romans 1n matters
of religion the causes of mtovication mter
mttent fever the echo the transparency and
wewght of bodies the movement of the sea
fossil remarns and the flower of the vine In
1721 he published anonymously at Amster
dam his first extensive hiterary work the Per
stan Letlers which purporuing to be ex
thanged between two Persians traveling n
Europe saurized the follies of French society
Within a year the book had gone through four
authonzed and numerous prrated editions
His reputation as a wat established he began
to frequent the court and the literary society
of the capital In 1725 he was named to the
French Academy Lut the hing npposed his
clection insoking the obsolete rule requiring

=

His principal occupation at L2 Bréde how
ever was the preparation of his literary works
In Iis great study (sorae sixty feet long by
forty wide) be was constantly dictating mak
1ng abstracts Tevising essays and in other ways
prepating his main_book He may have
thought 1t wise to soften the transition from
the Perstan Letters to The Spint of Laws by
anterposing a  ork graver than the former
and Jess elaborate than the latter The Con

tee . il

PRy

et decadence of M de Montesquien.

The Spint of Laus was not formally be
gun untl about 1743 and Kfontesquicn
worked upon 1t four years before 1 wis
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pleted He submusted the finished manuscript
to a group of friends, including Helvétws,
Fontenelle, and Crétillon the Younger. Al
though they unanimously advised agamst pub
Itcation  Montesquien brought out the work
n Geneva in 1748 In France the book met
with an unfriendly reception from both the
supporters and the opponents of the regime
but 1n the rest of Lurope, and particulatly m
England, 1t recerved the highest praise The
English 1nereased their purchase of the wine
made at La Bréde, 1nd Montesquien noted
that ‘the success of my hook 1n that country
contributed to the success of my wme, al
though I think that the success of my wine
has done still more for the success of my
boak *
In reviing the final proofs of the book,
Montesquieu 1s reported to have remarked
Tlus work has nearly killed me, and now I
shall rest and labor no more” Although he

spent most of hus remaining eight years in the
country, he still vistted Paris, and on one such
occasion he procured the release of an ad
mirer who had been imprisoned at the 1nstiga
tion of Voltaire The romance of Arsace et
Isménte, a short incomplete treatise on Taste,
and many of hs Pensees were composed after
the appearance of The Spint of Laws

At the end of 1754 he went to Pans with the
intention of closing hus house 1n the ety so
tht he might retire permanently to La Bréde
While there he was stricken with a fever. He
died withun a fortmght, on Tebruary 10, 1755,
and was buried 1n the Church of St Sulpice
Memonal services were held for hum by the
French Academy, the Prussian Academy, and
the British Royal Soctety, Frederick the Great
paid tribute to him to D’Alembert, and at the
mstance of Lord Chesterfield the London
Evening Post lamented his death as the loss of
“a friend to mankind "
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PREFACE

¢ armidst the mfinite number of subjects con
taned 1 this book there 1s anything which
contrary to my expectation may possibly of
fend I can at least assure the public that it
wasnot inserted with anall intention for [am
not naturally of a captious temper Plato
thanked the gods that he was born in the same
age with Socrates and for my part I give
thanks to the Supreme that I was born a sub
Ject of that government under which I live
and that 1t 15 His pleasute 1 should obey those
whom He has made me love

. . r -

condemn the book entire and not a few par
ticular phrases 1f they would search into the
design of the author they can do 1t 1 no oth
€r way so completely as by searching into the
design of the work

Thave first of all considered mankind and
the sesult of my thoughts has been that
amidst such an mmfinite dnersity of laws and
manners they were not solely conducted by
the caprice of [ancy

I have Iaid dawn the first principles and
have found that the particular cases loflow
naturally from them that the histories of all
Nations are only consequences of them and
that every particular Jaw 1s connected with an
other law ordepends on some other of a more
general extent

When Lhase been obl ged to look back 1nte
antiquity I have endeavoured to assume the
spinit of the ancients lest 1 should consider
those things as alike which are really different
and Jest 1 should muss the difference of those
which appear to be alike

I have not drawn my prinaples from my
Pprejudices but from the nature of things

Here a great many truths will not appear
ull we have seen the chan which connects
them with others The more we enter n
ta particulars the more we shall percene
the certainty of the prinaples on which
they are founded 1 have not even goen all
these paruculars for who could mention them

all without 2 most insupportable fatigue?
The reader will not here meet with any of

obsered.

T write not to censure anything established
m any country whatsoever Liery na2tion wall
here find the reasons on which 1ts maxims
are founded and this will be the natwral 1n
ference that to propose alterations belongs
only to those who are so happy as to be born
with a gemuus capable of penctrating the en
tire eonstitution of a state

It 1s not a matter of indifference that the
minds of the people be enlightened The prey
udices of magstrates haye anisen from nation
al prejudice In a time of sgnorance they have
committed even the greatest evils without the
least scruple but in an enhghtened age they
even tremble while conferting the greatest
blessings They percene the ancient abuses
they see how they must be reformed but they
are sensible also of the abuses of a reforma
uon They let the evil continue if they feara
worse they are content with a lesser good 1f
they doube 2 greater They examne into the
parts to judge of them in connection and
they examme all the causes to discover their
different efects

Could I but succeed 50 as to afford new rea
sons 10 every man to fove hus prance his coun
try hislaws new reasons to render him more
sensible 1n every nation and government of
the blessings e enjoys 1 should think myself
the most happy of mortals.

Could 1 but succeed so as to persuade those
who command o Increase their knowledge in
what they ought to presaibe and those wha
obry to find 3 new pleasure resultng from
obedience—1 should think mysell the mest
happy of mortals

The most happy of martals should I think
myself could I contribute to make mankind re-

xx
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cover from their prejudices By prejudices 1
here mean not that wlich renders men igno
rant of some particular things but whatever
renders them 1gnorant of themselves

1t 15 m endeavounng to snstruct mankind
that we are best able to practise that general
virtue which comprehends the love of all

losmg the very sense of 1t when this idea 15
banished from s mind

Often have I begun and as often have T1ad
aside this undertaking I hatve a thousand
times given the leaves I had wrnitten to the
winds 1 every day felt my paternal hands

ADVERTISEMENT

fall T have followed my object without any
fixed plan I have known neither rules nor ex
ceptions 1 have found the truth only to fose
1t agamn But when I once discovered my first
principles everythimg I sought for appeared
and i the course of twenty years I'have scen
my work hegun growmgup advanang toma
tunity and fimshed

If this work meets with success 1 shall owe
1t cluefly to the grandeur and majesty of the
subject Howeser I do not think that I have
been totally deficient in poiat of gemwus

but I have not lost my courage I have sud
with Correggio * And I also am 2 painter”

ADVERTISEMENT

1 For the better understanding of the first
four books of this work 1t 1 to be observed
that what I distingussh by the name of virtue
m a republic 15 the love of one s country that
15 the love of equality It 15 not a moral nora
Chnistian but a political wriue and st s the

distinguished the love of one s country and of
equality by the appellation of poliucal virtue
My ideas are new and therefore I have been
obliged to find new words or to gve new
acceptations to old terms n order to con
“ey my meaming They who are unacquarmt
ed with this particular hate made me say
most strange absurdities such as would be
shocking in any part of the world because in
all countries and governments morality 1s
Tequisite

2 Thereadersalso to notice that there1sa
vast difference between saying that a certain
quality modificauon of the mind or virtue 1s
not the spring by which government 1s actuat

ed and affirming that 1t 1s not to be found m
that government Were 1 to say such a wheel
or such a pinion 13 not the spring which sets
the watch gong can you mfer thence that
they are not to be found m the watch? So far
18 1t from being true that the moral and Chris
tian virtues are excluded from monatrchy that
even political wvirtue 1s not excluded In a
word honour 1s found 1n a republic though
1ts spring be political virtue and political vir
tue 13 found in a monarchical government
though 1t be actuated by honour
To conclude the honest man of whom we
treat n the third book chapter 5 15 not the
Chnistian but the political honest man who
ae -

those laws Thave set these matters in a cleaver
Light in the present edition by grving a more
precise meaming to my expression and in
most places where I have made use of the word

wvirtue 1 have taken care to add the term po
hitseal



THE SPIRIT OF LAWS

Book I OF Laws 1v GENERAL

1 Of the Relation of Laws 10 different Beings
Lawy m thew most general signification are
the necessary relations armsng from the nature
of things In thi sense all beings have ther
laws the Desty! His laws the matersal world
slaws the meelhigencessupesior ta man their
taws the beasts thexr Jaws wnan hus laws
‘They whoassert that a blind fatahty produge
ed the vanous effects we behold i this wortd
talk very absurdly for can anytiung be more
unreasonable thas to pretend that 2 bhind fa
1ality could be productive of intelligent beings?
There1s then 2 primereason and laws are
the relatians subsisting between st and differ
ent bemgs and the relations of these to one
another
God 15 related to the umverse as Creator
and Preserver; the laws by which He created
2l things are those by which He preserves
them He acts according to these rules because
He knows them He knows them because He
made them, and He made them because they
are i relation to His wisdom and power
Sice we observe that the world though
formed by the motion of mauer and void of
understanding subsists through so long a suc
“e53i0n of ages 1ts mations must centamnly be
directed by invanable laws and could we mm
agne another world 1t must also hase con
stant yules, or 1t would inevuably perish
Thus the creation which seems an arbs
trary act supposes baws as wnsarmable as those
of the fatahity of the Athersts It would be ab-
surd to say that the Creator might govem the
wonld st Ve rdan vie WO R
1 could not subsist
hese rules are a fixed and tnvarable rela
tan In bodies moved the mouon 1s vecesed
mereased dimsnsshed or lost accordmg to the
Felations of the quanuty of mater and veloat
1y each diversity ;s uniformty each change s
constancy
t Law " says Plutatch 15 the king of mortal
and immortal beiny hus tetse 4 Dis
€aurse to on Unlear 1ed Prince

Partcnlar intelhgent bewngs may have laws
of their own making but they have some like-
wisewhich they never made Before there were

beings the 7 they had
therefore posnible relations and consequently
possidle Taws Before Jaws were made there
were relattons of possible justice To say chat
there i3 nothing pust or unjust butwhat s com
manded or forbidden by positive laws, 13 the
same as saymg that before the descrtbing of a
qurcle all the radu were not equal

‘We must therefore acknowledge relanons
of justice antecedent to the positive law by
whach they are established as for instance af
human sooeties exssted st would be nght to
contform to their kaws f there were mtelligent
bemngs that had recerved a benefit of another
being they ought to show thesr gratsude f
one intelhigent besng had created another in-
telligent being the latter pught to continue i
sts orsgsnal state of dependence 1f one intells
gent being wgures another 1t deserves a retah
ation and so on

But the ntelligent world is far from beng
so well governed as the physical For though
the former has also sts lasvs which of thesr own
nature are mvanable 1t does not conform to
them 50 exactly as the physical world Thas 1s
because an the one hand particular wtellt
gent beangs are of 2 fine nature, and conse
quently hable o esror and on the other ther
nature requires them o be free agents Henee
they do not steadily conform to ther prami
tnelaws and even those of their ownanstay
sy ey fnanpesnly enfenge

Whether brutes be goyerned by the general
Taws of monion or by a particalar movement
we cannat deternune  Be that 2s 1t may they
have not a more mtimate relation 0 God than
the rest of the matenal world and seasation
15 of no other use to them than 1 the relasson
they hase exther to ather partcular baings ar
1o themselves

By the allurement of pleasure they proserve
the wdnadual and by the same allurement mem,

S




2 MONTESQUIEU

they preserv¢ their species They have natural
Jaws because they are umited by sensition
positive laws they have none because they
are not connected by knowledge And yet they
do not manably conform to thewr natural
laws these are better observed by vegetables,
that have neither understanding nor sense
Brutes are deprived of the hugh advantages
which we have but they have some whech we
have not They have not our hopes but they
are without our fears they are subject like us
to death but without knowng it even most
of them are more attentive than we to self
preservation and do not make so bad a use of
their passions.

R R

tablished by God and changes those of his

even hus ynperfect knowledge he loses and
as a sensible creature he 1s hurnied away by a
thousand impetuous passions Such a2 being
might every mstant forget his Creator God
has therefore reminded him of hus duty by the
laws of religton Such a being 15 liable every
moment to forget hymself philasophy has pro-
vided against thus by the laws of morality
Formed to live 1 society he might forget Ius
fellow-creatures legslators have therefore by
poltucal and awvil laws confined him to hus
duty

2 Of the Laws of Nature Antecedent to the
above mentioned laws are those of nature so
called because they derive their force entirely
from our frame and existence In order to
have a perfect knowledge of these laws we
must consider man before the establishment
of society the laws recenved 1n such a state
would be those of nature

The law which impressing on our muinds
the idea of a Creator inclines us towards
Him 15 the first in importance though not 1n
order of natural faws Man in a state of nature
would have the faculty of knowing before he
had acquired any knowledge Plain 1t 1s that
hus first 1deas would not be of a speculative na
ture fie would think of the prescrvation of
o BN . >

pears from instances (were there any necesuty
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of proving 1t) of savages found in forestst
trembling at the motion of a leaf and flying
from every shadow

In thus state exery man nstead of being sen
sible of his equality would fancy himself 1
ferior There would therefore be no danger of
therr attacking one another peace would be
the first law of nature

‘The natural impulse or desire which Hobbes

to kind b one an
other s far from being well founded Thedea
of empire and dommion 18 so complex, and
depends on so many other notions that it
could never be the first which occurred to the
human understanding.

Hobbes? inquires  Tor what reason go men
armed and have locks and keys to fasten their
doors 1f they be not naturally in a state of
war? But 15 1t not obvious that he attributes
to mankind before the establishment of so-
ciety what can happen but in consequence of
ths establishment which furnishes them with
motuwes for hostile attacks and self defence?

Next to a sense of his weakness man would
soon find that of hus wants Hence another
law of nature would prompt him to seek for
nourishment

Tear I have observed would induce men
to shun one another but the marks of this
fear being recipracal would soon engage them
to associate Besides this assocration would
quickly follow from the very pleasure one
anumal feels at the approach of another of
the same species Again the attraction ansing
from the difference of sexes would enhance
this pleasure and the ratural inclination they
have for each other would form a third law

Beside the sense o instinct which man pos
sesses 1n common with brutes he has the ad
vantage of acquired knowledge and thence
arses a second tie which brutes have not
Mankind have therefore a new motn e of unit
g and a fourth law of nature results from
the desire of Living m society

3 Of Positrve Laws As soon as man enters
nto a state of society he loses the sense of his
weakness equality ceases and then commen
ces the stte of war

Each parucular society begins to fee) sts
strength whence arises a state of war between
different nations The mdwviduals Likewsse of

1 Watness the savage foun 13n the forests of Han
over who was cartied over to England during the
rergn of George |

#In pret De cive
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cach society become sens ble of their force
hence the primaipal advantages of this society
they endeavour to convert to their own emolu
ment which conetitutes a state of war between
individuals

‘These two different kinds of states give rise
to human laws Constdered as inhabitants of
sogreat a planet which necessanly contams 2
variety of nations they have laws relating to
ther mutual mtercourse which 15 what we
all the law of natrons As members of a soct
ety that must be properly supported they
have laws relating to the governors and the
governed and this we disttnguish by the name
of politic law They have also another sort of
law a5 they stand 1n relation to each other by
which 1s understood the crotl lew

The law of nations 1s naturally founded on
this prinaiple that different natrons ought 1
ttme of peace to do one another all the good
they can and 1n time of war as lutle myury as
Possible without prejudicing thesr real inter
sty

The object of war s victory that of victory
1sconquest and that of conquest preservation
From this and the preceding principle all

the
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conformable to nature 15 that which best
agrees with the humour and disposition of the
people 1n whose favour 1t 1s established
‘The strength of individuals cannot be unyt
ed without a comjuncuion of all their wills
The conjuncuon of those wills  as Gravina
agam very justly observes 1swhat wecall the
avil state
Law m general 1s human reason inasmuch
as 1t governs all the inhabitants of the earth
the poliucal and avil laws of each nation
ought to be only the particular eases m which
human reason 1s applied
‘They should be adapted 1 such a manner
to the people for whom they are framed that
1t should be a great chance 1f those of one na
tion suit another
‘They should be 1n relation to the nature
and prnaple of ewch government whether
they form it as may be said of politiclaws or
whether they support 1t as i the ease of civil
mstitutions
“They should be 1n relation to the chmate
ol each country to the quaklity of its soil tots
sitvation and extent to the prinaipal occupa
ton of the natives whether husbandmen
7 shepherds they should have re-

thase rules are derived whach
law of nations

All countries have a law of nations not ex
cepting the Iroquois themselves though they
devour their prisoners for they send and re
ceive ambassadors and understand the nights
of war and peace ‘The mischief 1s that their
law of nations 1s not founded on true princt
Ples.

Besides the law of nations relating to all so-
Cieties there 13 a polity or avil constitution
for each particularly considered No saciety
cant subs st without a form of government

The united strength of individuals  as Gra
vinal well observes  constitutes what v ¢ call
the body politic.

The general strength may be i the hands
af a single person or of many Some ik
that nature having established paternal au
thanty the most natural goternment was that
of 2 simgle person But the example of pater
Mlauthonty proves nathing Tor)f the power
of a father relates to a single government that
of brothers after the death of a father and
that of cousins german alter the decease of
Urothers refer ta a government of many The
Polittcal pos er necessanily comprehends the
unon ol several famil es

Better 151t to say that the government most

Hitalan poct and junst 1664 1718

or shep
lation to the degree of liberty which the con
stitution will bear to the religion of the m
habitants to their mclinations riches num
bers commerce manners and customs In
it PUESREVRE

they ought 10 be considered.

“This1s what I have undertaken to perfora
1n the following work These reflations I shalf
examine since all these together constitute
what I call the Spirit of Laws

1 have not separated the politcal from the
il msututions as I do not pretend to treat
of laws but of thewr spint and as this spint
consists 1 e sarany m&r« s whvek she

o .

laws bear to the nature and prinay le of each

=
flow thence as [rom tt eir source T shall pro-
ceed aftersards 1o other and more parucular

relations L~
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BOOK 1T

Boow 11 Or Laws DirectLy DERIVED FRONM THE
NATURE OF GOVERANMENT

3 Of the Nature of the three different Gov-
ernments There are three species of govern
ment republican monarchical and despotic
In order to discover theit nature 1t 1s sufficient
to recallect the common notion which sup-
poses three defimitions or rather three facts
that a republican government 1s that sn which
the body or onuly 2 part of the people 18 poy
sessed of the supreme power monarchy that
10 winch 2 single person governs by fixed and
established laws a despouic g ent that

10 tpenence all the vicissitudes of fortune
Rome who had sometimes 11 her ihabitints
without her walls and sometimes all Italy and
a considerable part of the world within them
Roame Is1y never fixed the number * and this
was pne of the prinapal causes of her ruin

‘The people 1 whom the supreme power
vesdes quphit to have the management of ¢y
erything within their reack that which ex
ceeds therr abihiies must be conducted by
therr

sn which a single person directs everything by
his own will and caprice
Thrs 1s what I call the nature of each gov
ernment we MUst now inquire mnto those lans
which directly conform to this nature and con
uently are the § \

2 Of the Republican Government and the
Laus m relatton to Democracy ! When the
body of the peopie 1s passessed of the supreme
power it1s called a democracy When the su
preme power 15 lodged in the hands of a part
of the people 1 13 then an anstocracy

In a democracy the people are in some re
spects the saserergn and 10 others the subject

‘There can be no exercise of sovereignty but
by therr suffrages which are their own will

But they cannot properly be said to hae
thewr memsters without the power of nom
nating them it 15 therefore a fundamental
manm in tns government that the people
should choose thewr ministers—that 13 their
magistrates

They have accision as well ag monarchs
and even more 5o to be directed by 2 counal
or senate But to have a proper confidence m
these they should have the choosing of the
members whether the election be made by
themselves asat Athens or by some magustrate
deputed for that purpose 2s on certain ogea
sions was customary at Rome

‘The people are extremely well quahified for
¢choosing those whom they are to entrust with
part of their authonity They have only to be

now the sovereign s will 1s the sovereign lum
self The laws therefore which establish the

to whom and concerning what suffrages are
to be gnen as 1t 15 1n a monarchy to know
wha 1s the prince and after what mnner he
ought ta govern

Labanus? says that at Athens a stranger who
termeddfed 1n the assemblies of the peaple
was punished with death Thus 1s because such
a man usurped the nights of sovereignty

It 15 an essential point to fix the number of
citzens who are to form chie pubhc assemblies
athery ise 1t would be uncertain whether the
whole or only a part of the people had gnen
their votes At Sparta the number was fixed at
ten thousand But Rome designed by Provi
dence to nise from the neakest beginnings to
the lughest prich of grandeur Rome doomed

) Compare Anstotle Polsiics 1 2
BB clanate ns 1 A8

d by things to which they cannot be
strangers and by facts that are obvious to
sense They can tell when a persop has fought
many battles and been crowned with success
they are therefore capable of electing a gen
eral They can tell when a yudge 1s assiduous
mhusoff ce gues general srusfaction and has
never been charged with bribery this 3s suff
aent for choosing a prxtor They are struck
with the magmaficenee or niches of 2 fellow
¢tizen. na more w renuste lor electng
edite These are facts of which they can hue
better mformation in a public forum than a
monarch 1n his palace But are they capable
of conducting n mincute affur of sewng
and improving the opportunity and enitietl
moment of action? No this surpasses their
abilies

Should we doubt the people s marural @
pacity an respect to the discernment of ment
we need only cast an ¢ye on the series of sur

3See the Constlerations on tle Carses nf He
Gran levr and Decline of )¢ Pomars g
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prising elections made by the Athemans and
Romans which no one surely will attubute
to hazard

We know that though the people of Rome

assumed the nght of rasing pleberans to pub
heoffices yet they never would exert this pow
er and though at Athens the magstrates were
allowed by the law of Anstides to be elected
from all the different classes of mhabitants
there never wasa case says Xenophon twhen
the common people petitioned for employ
ments which could endanger either their se
cunty or their glory

As most atizens have sufficient ability to
choose though unqualified to be chosen so
the people though capahle of calling others to
an account for therr admimistration are 1n
capable of conductng the administration
themselves

‘The public business must be carned on with
@ certain motion  neather 100 quick Nor too
slow But the motion of the people 13 always
either too remrss or tao violent Sometimes
with 2 hundred thousand arms they overtarn
all before them and sometimes with a hun
dred thousand feet they creep like msects

In a popular state the mhabitants are &t
wided 1nto certain classes It 15 m the manner
of making this division that great legistators
have signalised themselves 1nd 1t 15 on this
the duratron and prospenty of democracy
have ever depended.

Servius Tulliuy followed the spint of ans-
tocracy 1n the distibution of his classes We
find 1n Livy? and 1n Dionysius Halicarnassus
#n what manner he lodged the night of suffrage
in the hands of the principal citizens He had
divided the people of Rome mto 193 centu
rtes which formed six classes and ranking the
nich who were i smaller numbers 1n the
first centuries and those n ruddling circum
stances who were more numerous in the next,
he flung the indigent multitude into the last
and as each tentury had but one vote £ 1t was
Property rather than numbers that deaded
the election

Solon divided the people of Athens into
four classes In this he swas directed by the
spint of democricy Ius intention not bewng
10 fix those who were to choase buf such as

133 3
1Pp So1 692 ed Wearl 159

3Bk 1v art 15 et seq

*5ee in the Considerations on the Catuser of the
Grandeur and Decline of the Romans o how th
spinit of Serviuy Tullius was presersed 10 the te
pubihc,
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were ehgible therefore leaving to every aitt
zen the right of electton he mades the judges
eligible from each of those four classes but
the magstrates he ordered to be chosen only
out of the first three consisting of persons of

easy fortunes ¢

fundamental

The suftrage by lot 1s natural to demacracy
as that by choice 15 to anistocracy ?

The suffrage by Jot 15 2 method of electing
that offends no one but animates each atizen
with the pleasing hope of serving hus country

Yet as this method 15 1 uself defective 3t
has been the endeavour of the most emment
Iegslators to regufate and amend 1t

Solon made a law at Athens that military
employments should be conferred by choice
but that sentators and judges should be elected
by lot

The same legislator ordaimed that envil mag
ustracies attended with great expense shonld
be grien by choice and the others by Jot

In order however to amend the sufirage
by lot he made a rule that none but those
who presented themselves should be elected
that the person elected should be examined
by judges® and that every one should have a
night to accuse ham if he were unworthy of the
office #thus participated at the same ume of the
suffrage by lot and of that by choice When
the trme of their magistracy had expired they
were obliged to submit to another judgment
n regard to their conduct Persons utterly un
qualificd must have been extremely brckward
1n gnang in their names to be drawn by lot

The faw which determunes the manner of
gving suffrage s hier 1se fundamental wn 3
democracy It 1s 1 question of some importince
whether the suffrages ought to be public or se
cret Cicero observes ® that the lans't which

3D omans Hal carnasan Fulomum of fneta
fes 1 p o ed Vechel Pollux vibl 10 art 13

$Sce Anscorie s Polittes i1 12

Tibid v

#See the aration of Demosthenes De Falia le
gat_an{ tle oration agawmst Timarehus

# They used even to draw two tickews for each
place 03¢ 3)3ch gne the place and the other
wh ch nimed the person who was to succeed in
e the st way rejected.

0 DeLeg ©

M T} ey were called leges tabulares two tal lets
were preented o each cluzen the Crst marked
with an 4 for An:'vjlm or I forbid it and the
other with an U and an R {or Ut: rogar or
3t s you desire

S,
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rendered them secret towards the close of the
republic were the cause of its declme But as
thus 15 differently practised i dufferent repub-
lics, I shall offer here my thoughts concerning
this subject

The people’s suffrages ought doubtless to
be public, and this should be considered as a
fundamental law of democracy The lower
class ought to be directed by those of higher
rank, and restrained within bounds by the
gravity of eminent personages Hence, by ren
dering the suffrages secret 1n the Roman re-
public, all was lost, 1t was no longer possible
to direct a populace that sought 1ts own de
struction But when the body of the nobles
are to vote In an aristocracy,? or 1n a democ
racy the senate,? as the business 1s then only
to prevent mntrigues, the suffrages cannot be
too secret

Intniguing 1n a2 senate 1s dangerous, 1t 1s
dangerous also m a body of nobles, but not
so among the people, whose nature 15 to act
through passion In countries where they have
no share 1 the government, we often see
them as much mflamed on account of an ac
tor as ever they could be for the welfare of the
state The musfortune of a republic 15 when
ntrigues are at an end, which happens when
the people are gained by bribery and corrup
tion 1n this case they grow mdifferent to pub
lic affairs and avarice becomes their predom
nant passion Unconcerned about the govern
ment and everything belonging to 1t, they
quietly wait for their hire

It 1s Likewise a fundamental law 1n democ-
racies that the people should have the sole
power to enact laws And yet there are a thou
sand occasions on which 1t 13 necessary the sen
ate should have the power of decreeing nay,
1t 1s frequently proper to make some trial of a
law before 1t 15 established The constitutions
of Rome and Athens were excellent The de-
crees of the senatet had the force of laws for
the space of a year, but did not become per
petual till they were ratified by the consent of
the people

8 Of the Laws i relation to the Nature of
Anstocracy In an anstocracy the supreme

* At Athens the people used to hift
pht peopl it up their

2 As at Venice
3 The thirty tyrants at Athens ordered the suf
frages of the Areopagites to be public 1n order
to manage them as they pleased ~Lysias Grat
contra Agorat 8
Dionyuus Hahcarmassus 1w 1x
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power s lodged in the hands of a certain num
ber of persons These are mvested both with
the legislative and executive authonity, and
the rest of the people are, m respect to them,
the same as the subjects of a monarchy m re-
gard to the sovereign

‘They do not vote here by lot, for this would
be productive of inconyveniences only. And in-
deed, m a government where the most mortr-
fymg distinctions are already established,
though they were to be chosen by lot, stull they
would not cease to be odious 1t is the noble-
man they envy, and not the magstrate

When the nobility are numerous, there
must be a senate to regulate the affairs which
the body of the nobles are mcapble of dead
ing and to prepare others for their decsion
In this case it may be said that the anstocracy
15 1n some measure in the senate, the democ-
racy n the body of the nobles, and the people
are a cipher

Trwould be a very happy thing in an anstoc
racy if the people, 1 some measure, could be
raised from therr state of anmtatron Thus
at Genoa, the bank of St George being admin
1stered by the people® gives them a certamn 1
fluence n the government, whence their
whole prosperity 15 derived

‘The senators ought by no means to have the
right of naming their own members, for this
would be the only way to perpetuate abuses
At Rome which m 1ts early years was a kind
of arstocracy, the senate did not fill up the
vacant places n their own body the new
members were nominated by the censors &

In a republic, the sudden nise of a private
ctizen to exorbitant power produces mon
archy, or something more than monrchy In
the latter the ! ws have provided for, or m
some measure adapted themselves to, the con
stitution and the prinaiple of government
checks the monarch but m a republic, where
a private ciuzen has obtamed an exorbitant
power,? the abuse of this power 1s much great-
er, because the laws foresaw 1t not, and con-
sequently made no provision agarmnst it

There 1s an exception to this rule, when
the constitutson 1s such as to have 1mmediate
need of a magrstrite invested with extraords
nary power ?uth was Rome with her dicta
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a3t were by violence the state o its hberty
But how comes 1t that these magisracies are
30 very different mn these two republics? It 13
because Rome supported the remams of her
arntocracy agamnst the people whereas Ven
e employs her state g
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that whosoever was not worth two thousand
drachms should have no power 1o vote he
formed by this method the best anstoctacy
possible hecause this was o small a sum as o
exchude very few and not one of any rank or
1y the ety

to
her anstocracy agaimst the nobles The conse
quente was that at Rome the dictatorship
could be only of short duration as the people
acted through passion and not with design It
was necessary that a magtstracy of this kind
should be exercised with lustre and pomp the
businesy bemng to intimidate and not to pun
1sh the mulfutude It was also proper that the
dictator should be created only for some par
ticular affasr ang for €hus only should have
2n unhinuted authorsty as he was always e
2ted upon some sudden emergency On the
contzary at Vemice they have occanon for a
permanent magsstracy for here 1t 15 that

Arstocratic families ought therefore as
much as possible to Jevel themselves sn ap
peamance with the people The more an ans-
tocracy horders on democracy the nearer it

Pr hes perf and n prop s
1t draws towards monarchy the more 1 st i
perfect.

But the most mmperfect of all 15 that m
which the part of the people that obeysisma
state of civil servitude to those who command
as the anistocracy of Poland where the peas
ants are staves to the nobiity

& Of the Relation of Laus ta the Nature of
% (e The d;

schemes may be set on foot 3 sus

povers consn

pended and resumed that the amb ofa
single person becomes that of & famidy and
the ambison of one famuly that of many

and depend
tute the nature of monarchucal gorerament
1 mean of that in which a single person gov
erns by d: 1 taws [ said the rer

They bave accasion for a secret mag: Y
the crimes they punish berag hatched m secre-
¢y and silence This magistracy must have a
general mquisttian for thewr business is not
to remedy known disorders but to prevent the
unknown Inaword the later s designed to
punish suspected crumes whereas the former
uted rather menaces than pomshment even
for erumes that were openty avowed

In alt magestracies the greatness of the
Power must be compensated by the breany of
the duration Ths most leguslttors have fixed
1o a year  longer space wauld be dangerous,
and a shorter would be contrary to the nature
of gosernment. For wha ts 1 that 1 the mn
agement even of tus domestie 2ffa:rs would be
thus confined? At Ragusa® the chuef magstrate
of the republic s changed every month the
ather afficers every weeh, and the governat of
the castle every day But this can take place
ouly g smalf republic enviraned? by for
mudable pouers who might easily eormupt
such penty and msignificant magistrates

‘The best aristocracy s that w which those
who have no share 1 the legislature are so
few and inconsiderable that the governing

mcdml subordmate and dependent powers
And indeed n monarchies the pranee ss the
source of all power pofieal and civil These
fondamental laws necessanly suppose the in
termediate channels throvgh which the power
fiows for if there be only the momentary and
caprivious will of a single pesson to gavern
the state nothung can be fixed and of course
there 13 no fundamental lavw

‘The most natural sutermediate and sub-
ordintate power 13 that of the robility Thisin
some imessare seems to be essental 1o a mon
arehy whose fundamental maximas no mon
arch no nobibity no nobibty vo monarch
but there may be a despotac prince

There are men who have endeavoured
some tountries n ERTope 10 supprest the jur
asdiction of the nobihity nat percening that
they were driving at the very thing that was
Qace by ke parhament of Ergland Abohsh
the privileges of the lords the dlergy and ext
tes tn a monarchy and you will soon have 2
popular state or elsc a despotic goternment.

The courts of a connderable kingdom 1n
Furope hine for many ages been striking #¢
of the lords and

patty have no iterest m opp g them
Thus when? Antipater made 3 law xt thens

FTournelort Poyoges

7 &¢ Lucex the :xyzéums are chasen only for
monthy

IDiodorus xam p 6o ed Rhodoman

the

dlergy Wedonot pretend o censure these sage

magistrates but we 193¢ 31 to the public to

udge how far this may alter the constrintion
¥ar am I from being prejudueed mn favour

of the prvieges of the dergy howeser 1
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should be glad 1f therr jurisdiction were once
fived The question 1s not whether their juns
diction was justly established but whether 1t
be really established whether 1t constitutes a
part of the laws of the country and s 1n every
Tespect 1n Telation to those laws whether be
o aee ke dad A a3
subject to defend the prerogative of the
prince and to mamtain the Iimuts which from
time immemorial have been prescribed to his
authority
Though the ecclesiastsc power be $o dan
gerous in a republic yet 1t 1s extremely proper
1 amonarchy especially of the absolute kind
What wonld become of Spain and Portugal,
since the subyersion of theirlaws were 1t not
for this only barmer agamst the meursions of
arbitrary power? A barrier ever useful when
there 1s no other for since a despoti¢ govern
ment 1s producuye of the most dreadful ca
lamities to human nature the very evil thatre
strains 1t 1t benefictal to the subject
In the same manner 2s the ocean threaten
1ng to overflow the whole earth s stopped by
weeds and pebbles that lie scattered 2long the
shore so monatchs whose power stems un
bounded are restrained by the smallest obsta
cles and suffer their natural pride to be sub-
dued by supplicauion and prayer
The Enghsh to favour therr liberty have
abolished all the intermedrate powers of
which their monarchy was composed They
hate a great deal of reason to be jealous of
this liberty- were they ever to be so unhappy
astolose it they would be one of the most ser
wile nations upon earth
Mr Law through rgnotance both of a re
publican and monarchical constrtution was
one of the greatest promoters of absolute pow
er ever known in Europe Besides the violent
and extraordinary changes owng to his direc
tion he would fair suppress all the Interme-
&uate ranks and abolish the poliical commu
mities He was dissolving? the monarchy by hus
¢hmenical resmbursements and seemed as 1f
he eren wanted to redeem the constitution
It 1s not enough ta have intermediate pow
€rs in a monarchy there must be also a de-
posttary of the laws This deposuary Can only
be the judges of the supreme courts of Justice
who promulgate the new laws and sevive the
tFerdinand king of Aragon made himself

Rrand master of the orders and that alone
hanged the conststution
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obsolete The natural sgnorance of the no-
bility therr indolence and contempt of avil
gosernment require that there should be 2
body snvested with the power of reviving and
executing the laws whch would be othetwise
bunied 1n oblvion The prince s councll ate
not a proper depositary They are maturally
the depositary of the momentary will of the
prince and not of the fundamental laws Be-
sides the princes counal 15 contnually
changing 1t 1s netther permanent nor NUMET
ous neither has 1t 2 suflicient share of the con
fidence of the people consequently 1t 1s capa
ble of setting them right 1 difficult conjunc
tres or of reducing them to proper obed:
ence

Despotic governments where there are no
fundamental laws have no such hund of de
postary Hence 1t 1s that religion has general
Iy so much wnfluence in those countries be-
cause 1t forms a kind of permanent depost
tary and f thus cannot be said of religion 1t
may of the customs that are respected nstead
of Jaws

& Of the Laws i relation to the Nature of a
despotic Government From the pature of
despotic power 1t follows that the single per
son anvested with this power commits the ex
ecution of 1t also to a single person A man
whom his senyes continwally snform that he
hm:sel( 15 everything and that hys subjects are

commut the admunistration to many there
would be continuil disputes among them
each would form mtnigues to be lus first slave
and he would be obliged to take the reins Into
his own hands It 15 therefore more nasural
for lum to resign 1t to 2 vinir ? and to invest
hum with the same power as himself The cre
ation of a vizir 1 2 fundamental law of this
government

It 1s related of 2 pope that he had started
an nfintte number of difficulties agamst his
clection from 2 thorough conviction of hisin
capacity At length he was prevailed on to ac
cept of the ponuficate and resigned the ad
mnistration entirely to hus nephew He was
scon struck with surprise and smid 1 should
never have thought that these things wer€ 50
easy The same may be said of the princes of
the East who beng educated 1n a prison

2The Fasern kings are never without wizirs
says Sir John Chard n
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where eunuchs corrupt their hearts and de
base thexr understandings and where they are
frequently kept ignorant even of therr high
1ank when drawn forth 1 oxder to be placed
on the throne are at first confounded. but as
soon as they have chosen a vizir and aban
doned themselves in their seraghio to the most
brutal passtons pursuing mn the midst of a
Pprostituted court every Capricious extrava
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gance they would never have dreamed that
they could find matters so easy

The more extensive the erapire the larger
the seragho and consequently the more vol
uptuous the prnce Hence the more nations
such a sovereign has to rule the less he at
tends to the cares of government the more
important his affairs the less he makes them
the subject of us deliberations

Boox III OF THE PriNcirLEs OF THE THREE KINDS oF GOVERNMENT

1 Difference between the Nature and Prin

‘What I have here advanced 15 confirmed by
e h and

aple of Government Having the
Jaws 1n relation to the nature of each govern
ment we must investigate those which relate
to its principle

There 15 this dufference between the nature
and prmaple? of government that the former
15 that by which 1t 15 constituted the Iatter
that by whch 1t 1 made to act One s ts par
ticular structure and the other the human
Ppassions which set 1t 1 motion

Now laws ought no less to relate to the
prinaple than to the nature of each govern
ment We must therefore mnqure 1nto this
prnciple which shall be the subject of ths
third book,

2 Of the Prnctple of different Governments
Ihave already observed that 1t 1s the nature of
@ republican government that either the col
lective body of the people or particular fam
1hes should be possessed of the supreme pow
€r of 2 monatchy that the prnce should
have this power but 1n the execution of 1t
should be directed by established laws of a
despotic government that a single person
should rule according to hus own wll and ca
Price This enables me to discover therr three
prnciples which are thence naturally de
tived 1 shall begin with a republican gov
emment and in particular with that of de
mocnag

3 Of the Principle of Democracy There 3s no
great share of probity necessary to support @
monarchical or despouc government The
force of laws m one and the prince s arm 11
the other are sufficient to direct and main
tam the whole But i a popular state onc
SPring more is necessary wamely virtue.

1This 15 a very ymportant disncuion whence
1 shalt draw many consequences for 1t 1s the hey
©of an infimite number of laws

15 extremely agreeable to the nature of things
For 1t 1s clear that m a monarchy where he
who commands the execution of the laws gen
erally thinks himself above therm there 15 less
need of virtue than m a popular government
where the person entrusted with the execn
tion of the laws 15 sensible of hus being subject
to their direction

Clear 15 5t also that a monarch who through
bad advice or indolence ceases to enforce the
execution of the laws may eastly repair the
evil he has only to follow other advice or to
shake off this ndolence But when n 2 popu
lar government there 1s 2 suspension of the
laws 25 this can proceed only from the corrup
tron of the republic the state 1s certainly un
done

A very droll spectacle 1t was n the Iast cen
tury to behold the tmpotent effores of the Eng
lish towards the establishment of democracy
As they who had a share m the direction of
public affairs were vod of virte as their am
bition was inflamed by the success of the most
darng of their members * as the prevailing
partres were successively anmmated by the spir
1t of faction the government was continually
changing the people amazed at so many rev
olutions 1n vamn attempted to erect a com
monwealth At length, when the country had
ondergone the most wiolent shocks  thev
were obliged to have recourse to the very
government which they bad so wantonly
prosct

YWhen Sylla thought of restonng Rome to
her liberty this unhappy city was incapable
of recening that blessing She had only the
feeble remains of virtue which were continu
ally diminishing Instead of beng roused
from her lethargy by Csar Tiberus Cartus
Claudius Nero and Domiuan sheniveted ev

£Cromnell
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ery day her chams 1f she struck some blaws
her aum was at the tyrant not at the tyranny

“The pohitic Greeks who lived wndes 2 pop
ular gorvernment knew no other support than
virtue The modern mhabitants of that coun
tey ate entirely taken up with manufxcture
commerce finances opulence and luxury

W1 en virtye 1s bamshed ambition mnvades
the minds of those who are disposed ta recewe
1t and avarice possesses the whole community
The objects of their desstes are changed what
they were fond of before has become nd fer
ent they were free while under the restraint
of laws but they would famn now be free to act
aganst law and as each catrzen 15 like a slave
who has run anay from s master that which
was 2 maxim of equity he calls ngour that
which was a rule of action he styles constraint
and to preciution he gives the name of fear
Frugality and not the thirst of gun now pass
es for avanice Formerly the wealth of {ndi
viduals constituted the public treasure but
now this has become the patrimony of private
persons The members of the commonwealth
not on the public spoils and 1ts strength 1s
only the power of a few and the licence of
many

Athens was possessed of the same number
of forces when she tnumphed so gloriously as
when with such mfamy she was enslaved She
had t enty thousand aitrzens ! when she de
fended the Greeks against the Persians when
she contended for emp re with Sparta md
vaded Staly She had twenty thousand when
Demetrnus Phalereus numbered them? ag
slaves are told by the head 1n 2 market place
‘When Phulip attempted to lord 1t over Greece
and appeared at the gates of Athens ? she had
even then lost noth ng but ume We may see

e

n Demncrhane ha .

and hasng been so often destroyed had as
PRI .

[P
Demosthenes in Ar 1o, o

{They had passed a law wh ch rendered 1t a
Gpval enme Tor any one 1o propowe apply ng
o

the money des gned for the thcatres 1o m] ary
serice

BOOK I

return her men? It was ever after as easy to
triumph over the forees of Athens as 1t had
been dsffcult to subdue her viztue

How was 1t possible for Carthage to main
tain her ground? When Hanmbal upon fus
bemg made pretor endemoured to hinder
the magsstrates from plundering the republic,
did not they complarn of him to the Romans?
Wretches who wauld fain be atrzens without
a aty and be beholden for their riches to
their very destroyers] Ronie soon insisted
upon having three hundred of their principal
cttizens as hostages she obliged them next to
surrender their trms and ships and then she
declared war® From the desperate efforts of
this defenceless aity one may judge of what
she might have performed in her full vigour,
and assisted by virtue

4 Of tl e Princtple of Aristocracy As virtuess
necessary 1n a popular government 1t 15 Tequt
site also 0 an anstocracy True 1t 1s that e
the latter 1t is not 5o absolutely requisite

‘The people who 1n respect to the nobility
are the same as the subjects with regard to a
monarch are restramed by their laws They
have therefore less oceas on for virtue than
the people 1n a democracy But how are the
nobiity to be restruned? T! ey who are to ex
ecute the laws against thair colleagues willim
mediately percerve that they are acting against
themselves Virtue ts therefore necessary in
thisbody from the very nature of the constitut
tion

An aristocratic government has an mherent
vigour unknown to democracy The nobles
form a body who by their prerogative and
for their own particular interest restrain the
people 1t 15 sufficient that there are laws it
bemng to sce them executed

But esy as it may be for the body of the no-
bles to restram the people ¢ 13 cifficult to re
stramn themselves® Such 1s the nature of this
constitution that 1t seems to subject the very
same persons to the power of the laws and at
the s1me time to exempt them

Now such a body as this c1n restrain 1tself
only in two ways either by a very emunent vit
tue which puts the nobility 1n some measure
on a fevel with the people and may be the
means of forming a great republic or by an

v ut pun shed because it 1s (he common inter
oSt not to pan sh them
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a2 level with one another and upon thig their
preservation depends

Moderation 1s therefare the very soul ol this
government 2 moderation I mean founded
on virtue mot that which proceeds from 1
dolence and pusillanimity

5 That Virtue 1s not the Principle of a Von
arehical Government In monarchues policy
effects great things with as Tnttle virtue as pos-
s ble Thus m the nicest machmes art has re
Quced the number of movements springs and
wheels

The state subsists independently of the love
of our country of the thurst of true glory of
self denial of the sacrifice of our dearest
terests and of all those heroic virtues which
e admire 1n the ancients and to us are
known only by tradstion

The laws supply here the place of those vir
tues they are by no means wanted and the
state dispenses with them an action per
formed here 1n secret 1 1n some MEAsUTE of no
consequence

‘Though all cumes be 1 their own nature
public yet there 1s 2 distinctzon  between
rimes really publ cand those thatare private
which are so called because they are more in
Jurious to individuals than to the community

Now in republics private crimes are more
public that 15 they attack the constitution
more than they do individuals and 1 mon
archies publ ¢ crimes are more pruate that
15 they are more prejudicial to private people
than to the constitution

Ibeg that noone will be offiended with what
I have been sayng my observations are
founded on the unanimous tesumony of his
torsans T am not ignorant that virtuous prn
tes ate so very rare but 1 venture to affirm
that 1n 2 monarchy 1t 1s extremely d ficult for
the people to be virtuous t

Let us compare what the historrans of all
ages have asserted concern ng the courts of
tmonarchs let us recollect the conuersauons
and senuments of people of all countrtes mn
tespect to the wretched character of courtiers
and we shall find that these are not airy specu
Jations but truths confirmed by sad and

melancholy experience
YRR
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aversion to truth flattery perfidy violation of
engagements contempt of avil duties fear of
the prince s virtue hope from his weakness
but above all a perpetual nidicule cast upon
virtue are 1 think the charactenstics by

. e

nation to be knaves and the mienon suit 1
Dbe honest for the former to be cheats and the

latter to rest satisfied with being only dupes
But 1f there should chance to be some un
lucky honest man? among the people Card:
nal Richelieu 1n Ius political testament seems
to hunt that a prince should take care not to
ha

6 In wlat Manner Virtue’is supplied in o
Monarc!) rcal Government But 1t 1s high time
for me to have done with this subject Jest 1
should be suspected of writing a satire agamst
monarchical government Far be 1t from me
1f monarchy wants one spring 1t 18 provided
with another Honour that 15 the prejudice
of every person and rank supplics the place
of the political virtue of which I have been
speaking and 1s everywhere her represent
Wa of neo ning the most
of
ent

as well as vartue tselt
Hence m well regulated monarchies they
are almost all good subjects and very few
14— wtaonad
our
tas

7 Of the Pinaiple of Monarchy A monarcht
Tal government supposes 3s we | :ve atready
Cbseved pre em nences and ranks aslikews¢

him descent Now simce 1t is the nature of

3Ths 15 to be understood in the sense of the

preced ng note
reced 18 Stiot says he cmploy people of My
xtract on_they are too T g1 20 morose —Tes

ent Polit
T word ‘goa(l man 1s understood here in a
pol ¢ G sease only

3 See Footnote 1
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tius adsantage that 1t 3 1n no way dangerous
because 1t may be continually checked

Tt 15 with this kind of government as wath
the system of the umverse s which there s
power that eonstantly repels alt bodies from
the centre and a power of gravitation that at
1racts them to 1 Hanour sets all the parts of
the body politic sn motsan and by 1ts very ac-
f1on connects them thus each individual ad
vances the public goad while ke only thinks
of promoting his own mtesest

“True st 55 that phidasophucally spealong 10
15 2 false honour which moyes all the paris of
the government but even this false honour 1§
as usefnl 10 the public 2¢ true honour could
posubly be 10 private persons

Is 1 not very cxacting to oblige men to
perform the most difficult actons such as re-
quire an & y exertion of f [?
and resolution wuthaut other recompense
than that of glory and applause?

8 T7at Honourusnot the Principle of Despot

1€ Government Honour y far {rom bewng the
princeple of despotic governmens manking
being here altupon 2 level noone person can
prefer humself 1o another and ason the other
hand they ave alt slaves they can give them

selves no sort of preference

Beudes as honous has 1ty laws and rules as
1t knows not how to submn as 1t depends in
a great measure ofl @ Man s awn caprice and
noton that of another person 1t can be found
only 1o countries wr which the consutution 13
fixed and where they are goserned by settled
lans

How can despotsm abude with honour?
The one glories 1t the contempt of ke 20d
the other 13 founded on the powsr of taking 1t
away How can honour on the other hand
bear with despous? The former has s fixed
rules and pecuhar caprices but the latter 15
direcred by no rule and ity own caprices are
subrersive of all athers,

Hanour therelore a thing unknown w ar
bitrary governments some of which have not
«en 2 proper word to express b 15 the pre
Qaddeng princple i manarchites here 1 guwes
Uite to the whole bady politic 10 the laws and
even to the virtues themselves

g Of the Principle of Despotic Government

As vistue 13 necessary 1n 3 republic and in a

monarchy honour 5o fear s necessary na des

pouc gorernment  with regard to virtue there
1See Pesry p a1y

BOOR IV

15 no occasian for it and honour wonld beex
tremely dangerous

Here the inmense power of the prince de
volies entirely upon those whom he is pleased
to entrust with the admsmstration  Persons
capble of sctting a value upon themsehes
would be hkely to create disturhances Fear
must therefore depress thew spmts and ¢x
tagursh even the least sense of ambition

A 8 nt may wh "
pleases and withoue the least danger reax
e sprengs It suppors self by the laws and
by #ts onn ntesnal strength Bt whe 1 des
pauc prmee ceases for one single moment W
uplift his arm when he cannot anstantly de-
malish these whom he hay entrusted with the
Hrst employmenys ? all 15 aver for as fear the
spring of this government ne longer subsists
the people are left without a protector

1t 15 probably m thus sense the Cades mam
taned that the Grand Sesgmior was nat
obliged to keep his word or cath when he
Dimited thereby his outhorty 3

It 1 necessary that the people should be
judged by laws and the great men by the €3
price of the prince thit the lives of the lowest
subject should be safe and the pashas head
ever in danger We cannot mention these
monstrous god ernments withoot horsor The
Sopht of Persia dethroned it our days by
Mahomet the son of Mirners syw the const
wmuan subverted before ths resolution be-
cause he had been tao spariog of bload ¢

Hastory nforms us that the hornid eruelues
of Damuan struck such a terror mto the
gavernors that the people recavered them
selves a ittle durang s reign 3 Thus 2 tor
rent orverflows one side of a country and on
the other leaves fields untouched where the

ey 35 refreshed by the prospecs of fne
meados

10 Dff of Obed) m Mod: and
Dzspotie Governments In despatic states the
nature of government requures the most pas
ave obedience and when once the priness
will 15 made known 1t ought fallibly 1o pro-
duce us effect

Here they have no himitations or rest
tons no med ums terms equnalents of 1&

2 As it often happens in a mil tary axstocracy

£ Ricaut on the Ottoman ¥ rapire 15

45ee the hustosy of this revolution by Taiher
du Cerccau

Sueton us Life of Domnan wni His was &
miiary const fation which 15 one of the 3pe

<o of despot ¢ povernment
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monstranced no change to propose man1sa
creature that blimdly submuts to the absolute
il of the soveregn

n 2 country hike flus they are no more al
lowed 10 represent theiwr apprehensions of a
future danger than to impute thewr mmsear
Ttage to the capnaousness of fortune Mans
portion here, hike that of beasts 15 mstnct,
comphance and pumshment

Lutle does it then avasd to plead the senti
ments of pature flial respect compugal or
parental tenderness the lans of honour or
want of health the order is given and that s
suffictent,

In Persia when the kang bas condemned a
person st 1s no longer lawiul to menton his
name or to mtercede it s favour Ecen if
the prince were mtocated or ran campos,
the deczee must be executed ! othermise he
would contradict umself and the faw admits
of no contradiction This hras been the way of
thinking i that country i all ages as theor
der which Ahasuerus gave to extermmate the
Jens could not be resohed they were allowed
the hiberty of defending themselves

Onething however may be sometimes op
posed ta the prince s will? namely religion
They will abandon nay they will slay = par
ent if the prince 5o commands but he cannot
obl ge them to dnnk wane The lans of re-
higron are of a superior nature because they
bind the sosereign as well as the subject But
with respect o the law of natute it 15 ather
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wise the prinee 15 no longer supposed to be a
man

In monarchical and moderate states the
power 15 himsted by sts very spning Imean by
honour which like a monarch reigns mer
the price and hus people They wall nat al
Jege to thesr soveregn the laws of relimon 2
couriier would be apprehensne of rendering
himself ndiculous But the laws of honour
will be appealed to on all occastons Hence
arse the restrictions necessary to obedsence
honour 15 naturally subject to whims by
which the subjects submission il be ever

rected

d

“Though the manner of obeymg be different
10 these two kinds of government the power
15 thesame On which side soever tie monarch
turns henchnes the scale and ssobeyed The
whole difference s that 1 a monarchy the
prince Tecesies nstrugtaon 3t the same pme
that hiss mumsters have greater abthoies and
are more sversed m public affurs then the
munasters of a despotc government
11 Reflections on the preceding Chapters
Such are the prinaples of the three sorts of
government which dogs not waply that m 2
‘parucular republic they actwally are but that
they ought 1o be virtueus nor dots 1t prove
that n a particular monavchy they are acta
ated by honour or m @ particular despotre
government by fear but that they ought ta be
directed by these principles otherwie the
government i mmperfect.

Boox IV Tuar tae Laws or Epucation OugHT TO BE IN
Reration 10 THE Princienes or GOVERVAIENT

¥ Of the Lanws of Education The Tans of et
€aton are the first impressions we recene and
s they prepare us for avil hie every prisate
family aught to be gorerned by the plan of
that great household which comprehends
them aft

1f the people in general have a principle
therr constitugnt parts that1s the several fam
#ies wilt fiase one alo The Jans of educa
tion will be therefore different sn each species
of government i monarchues they will hase
Bonour far their obyect n republics \irtue
i despotic governments fear

2 Of Education m Menarchies In monarch
ies the prinaipal branch of education s nat

tSee S 5 John Chardin
thy

taught s colleges or acad emies 1 commences
10 some measure At oul sething out m the
world for this is the schoot of what we call
honour thae unnersal preceptar shich oughs
exerywhiese to be aur guude

Here 1t 15 that we constantly hear three
rules or maxiwms vz that we should have a
cenmn nobleness m our viriues, a hand of
(rznkness 1n our morals and 2 partculir po-
lizeness m our behaviour

“The virtues we are here taught are less what
we owe fo others than e oursehves they are
not sa much what drivs os tomards socicty as
¥ hat us from our felb

Herc the actians of men are judged not ay
\irtwous but s stumng  hot as just but as
great nog 1y rennnable but avexdtranndinary

When honour here smeets witls :nythgj;/—
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ble m our actions 1t 1s exther a judge that ap
proves them or sophist by whom they are ex
cused

It allows of gallantry when umited with the
1dea of sensible affection or with that of con
quest thes 15 the reason why we never meet
with so strict a purity of morals in monarchies
as 1n republican governments

It allows of cunning and craft when jomed
with the notron of greatness of soul or 1m
portance of affairs as for mstance 1n politics
with finesses of which 1t 1s far from being of
fended

Tt does not forbid adulation save when sep
arated from the idea of a Jarge fortune and
connected only with the sense of our mean
condition

W th regard to morals Ihave obseryved that
the edutation of monarchies ought 10 admt
of a certun frankness and open carnage
Truth therefore in conversation 1s here a
necessiry point But 1s 1t for the sake of truth?
Dy no means Truth 1s requisite only because
¢ person hubituated to veracity has an air of
boldness and freedom And indeed a man of
this stamp seems to lay a stress only on the
things themselves not on the manner in
wluch they are received

Hence 1t 15 that 1n proportion as this kind
of frankness 1s commended that of the com
mon people 1s despised which has nothing
but truth and simplicsty for 1ts object

In fine the educaton of monarchies re
quires 1 certain politeness of behaviour Man
a socrable anmal 15 formed to plese m so

v

But polsteness generally speaking does not

dernve s ongin from so pure  source It anises

shows u¢ are not of a mean condutin and
that we have not been bred with those + ho m
all ages are considered the scum of the people

Politeness 1n monarchies 1s naturalised at
court One man excessinely great renders ey
erybody else little Hence that regard which 1s
pawd to our fellow subjeces hence that polite
ness equally pleasing to those by whom as to
those towards whom 1t 1s practised because
itguses people to understand that a person ac

tually belongs or at least desenes to belong
to the coure

BOOK IV

A courtly air consists 1 quitting a real for
a borrowed greatness The latter pleases the
courtier more than the former It inspires lum
with a certain disdanful modesty which
shows 1tself externally but whose pride mnsen
sibly diminishes 1n proportion to its distance
from the source of this greatness

At court we find a delicacy of taste 1n every
thing—a delicacy ansing from the constant use
of the superfluities of life, from the variety
and especially the satiety of pleasures from
the muttiplicty and even confuston of fan

Pk fia oan

i enn Lla nrae =

form what we call a2 man of honour a man
possessed of all the qualitiesand virtues Tequ
sue i this kind of government.

Herc it 15 that honour interferes with every

the virtues are only just what 1t pleases it adds
rules of 1ts own insention to everything pre
scribed to us 1t extends or limuts our duties ac

monarcli €s by the laws by religion and hon
our s submussion to the prince s will but this
very honour ellsus that the prince never ought
to command a dishonourable acuon because
this would render us mcapable of serving hum
Crillon refused to assassinate the Duke of
Guise but offered to fight hum After the mas
sacre of St Bartholomew Charles 1X having
sent orders to the governors in the several
provinces for the Huguenots to be murdered
Viscount Dorte who commanded =t Bayonne
wrote thus to the king ! Stre among the 10
habitants of this town and your majestys
troops I could not find so much as one execu
tioner they are honest citizens and brase sol
diers We joindy herefore beseech your ma)

possible

There 1s nothing that honour more strongly
recommends to the nobility than to serve their
prince n a military capacity And indeed this
15 their favourite profession because s dan
BETS 13 success and even its muscarringes are
the road to grandeur Yet this very law of 1ts

1Sec d \ubignys History
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own making honour chooses to explain and
. case of any affront 1t requires or permuts
usto retire

It insists also that we sbould be at hiberty
either to seek or to reject employments a b
erty which 1t prefers even to an ample for
tune

Honour therefore has its supreme Jaws to
which education 1s obhged to conform ¥ ‘The
chuief of these are that we are permutted to
fet a value upon our fortune but are abso
lutely forbidden to set any upon our lves

The second 1s that when we are rased to
a post or preferment we should never do or
permit anythmg which may seem to wmply
that we look upan ourselves as inferior to the
rank we hold.

The third 35 that those things which hon
our forbuds are more ngorously forbidden
when the laws do not concur mn the prohib
tion and those 1t commands are more strang
Iy musted upon when they happen not to be
commanded by law

3 Of Education 1 a Despotic Government

As education in monarches tends to raise and
ennoble the mind 1n despotic governmentsits
only am 15 to debase 1t Here 1t must neces

sanly be servile even in power such an edu

€auon will be an advantage because every ty

Tant s 1t the same time a slave

THE SPIRIT OF LAWS 15

For why should education take pains m
forming a good ctizen only to make him
share 1 the public musery? 1f he loves hus
country he will strive 1o relax the springs of
government 1f he miscarries he will be un
done if he succeeds he must expose himself
the prince 2nd hus country to nun

4 Difference between the Effects of Ancient
and Modern Education Most of the ancents
lned under gosernments that had wrtue for
therr princaple nd when this was m full vig
our they performed actions unusual m our
tumes and at which our narrow minds are as-
tomished

Another advantage therr education pos
sessed over ours was that 1t never could be
effaced by contrary impressions Epamunon
das the Jast year of hus Iife saud heard beheld,
and perforraed the very same things as at the
age 1n which ke recenved the first principles
of his education

In our days we recerve three different or con
trary educations namely of our parents of
out masters and of the world What we learn
1n the latter effaces all the ideas of the former
This 1n some measure anises from the con
trast we experience between our religious anc
worldly engagements a thing unknown to the
anaents

5 Of m a Republ Govern

Excessive supposes m
the person that abeys the same 1t supposes i
him that commands for he has no occasion to
deliberate to doubt to reason he has only to

In despouc states each house 1s 2 separate
government As education therefore conmsts
chiefly in social comverse 1t must be here very
much Limited all 1t does is to strike the heart
With fear and to mmprint on the understand
Mg a very simple notion of a few principles of
rehgon Lewrming here proves dangerous em
Ulatino fatal and.acte aute  Anstatls? can
not thinl. that there is any one virtue belang
Mg toslaves 3fso education in despouc coun
tries 1s confined withim a very nvTaw compass

Hete therefore education 1s 1h some meas
Ute needless to give something one must take
2hay everythung and begim wath making abad
sabject 1n order to make 2 good slave

tWe ment e hat actually 1t and pot
. ent on here 2ty 1 and, noe
. - at

ment It 13 1n a republican government that
the whole power of education 1¢ required
The fear of despotic gosernments naturally
amses of atself amudse threats and punmish
ments the honour of monarchies 1s fayoured
by the passions and favours them in 1ts turn
but virtue 1 a self renunciation wh chasever
arduous and painful

This virtue may be defined as the [ove of
the laws and of our country As such love re-
quures a constant preference of public to pn
ate mterest 1t 1s the source of all private vir
tes for they are nothing more than this very
preference itself

This love 1s peculiar to democraces In
these alone the governmentasentrusted topri
vate anzens Now a government 13 like every
thing elsc to preserve st we must loseat

Has it ever been known that Lings were not
fond of monarchy or that despouc princes
hated arbitrary power?

Lyerything therefare depends on establish
ing this love 1n a republic and to mspire -
ought to be the pnaapal business of edu
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uon but the surest way of msulling 1t iato
cluldren 1s for parents to set them an example

People have 1t generally mn their power to
communicate thewr 1dcas to thewr children bue
they are sull better able to transfuse their pas
s10n$

1€ 1t happens otherwse 1t 1s because the im
pressions made at home are effaced by those
they have received abroad

It 13 not the young people that degenerate
they are not spoiled till those of maturer age
are already sunk into corruptton

6 Of some Instituttons among the Greeks
The ancrent Greeks convinced of the necesst
ty that people who live under a popular gov
ernment should be trained up to virtue made
very sngular msututions 1n order to inspire
1t Upon seemng 1n the hife of Lycurgus the
laws that legislator gave to the Lacedemon:
ans 1amagine I am reading the history of the
Sevarambes The laws of Crete were the mod
¢l of those of Sparta and those of Plato re-
formed them

Let us reflect here 2 hittle on the extensive
genmus with whaich those legislators must have
been endowed to percesve that by stniking at
recened customs and by confounding all
manner of virtues they should display therr

v

of all resources such as arts commcerce mon
ey and walls ambition prevailed among the
atzens without hopes of improving therr for
tune they had natural sentiments without the
tie ol ason husband or father and chastity
wasstnpped cven of modesty and shame This
was the road that led Sparta to grandeur and
glory and sonfallible nere these institutions
thatat sigmificd nothing (o gam a victory aver
that republic without subverung her pality ?
By these laws Crete and Laconia were gov
erned Sparta was the last that fell 2 prey to
the Macedonians and Crete to the Romans ?

LPh lanormen alloat 5 v

BOOK IV

‘The Samnites had the same tnstitutions
which furnished those very Romans with the
subject of four nd twenty trumphs ¥

A character so extraordinary in the smstity
tions of Greece has shown atself lately in the
dregs and corruptions of modern tmes¢ A
very honest legtslator has formed a people to
whom probity seems as natural as brayery t0
the Spartans Mr Penn s a real Lycurgus and
though the former made peace hus principal
am as the latter did war yet they resemble
one another 1n the sngular way of living to
which they reduced therr people in the as
cendant they had over free men n the preju
dices they overcame and m the passions which
they subdued

Another example we have from Paraguay
Thus has been the subject of an mvidious
charge agmnst a society that considers the
pleasure of commanding as the only happt
nessin Iife but 1t will be ever a glorious un
dertaking to render 2 government subservient
to human hippiness 8

It1s glorious indeed for this socsety to have
been the first in pomnting out to those coun
trics the idea of religion joined with that of
h By rep g 1l ol the
Spamiards she has begun to heal one of the
most dangerous wounds that the human spe
ces ever recesved

An exquisite sensibility to whatever she dis-
tinguishes by the name of honour Jamned to
her zeal for a religion which 1s far more hum
bhing 1n respect to those who recenve than to
those who preach 1ts doctunes has set her
upon vast undertakings which she has accom
plished wath success She has drawn wild peo
Pple from their woods secured them a mainte
nance and clothed their nakedness nd had
she only by thts step improved the industry of
mankind 1t would have been sufficient to eter
nuse her fame

They wha shall attempt hereafter to ntro-
duce bike wstitutions must establish the com
munity of goods as prescribed in Platos te
public that high respeet he required for the
gods that separation Irom strangers for the
preservation of morals and an extensive com
merce carried on by the community and not
by prnate auzens’ they must give our arts

Fllarus 1 16

4In fece Rom ili ~C cero Lelters to Altrcus

‘L

3 The In fans of Paraguay do not depend on
any yart cular ford they pay only a Ffth of the
taver and are +llos ¢ 1 o] & e of Trearms to de
fen | themselses
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without our fuxury and our wants without

our deyires
L

'
presenve for no purpose what has been ju Y
hoarded up to multiply without end our de
sres and to supply the stenliry of nature
from whom we have received yery scanty
means of infaming our passions and of cor
tupting each other

The Epidamnuans ! percening their mor
als depraved by conversing with barbarians
chnse a magistrate for making all contracts
and sales in the name and behalf of the ary”
Commerce then does not corrupt the constitu
ton and the conststutsan does not deprive so-
ciety of the advantages of commerce

7 In what Cases these singular Institutions
may be of Sermce Insututions of this kynd
may be proper in republics because they have
virtge for their pnnaple but to exate men
to honour in monarchies or to mspire fear tn
despouc governments less tiouble 15 neces-
sary

Besides they can take place but 1n a small
State ! 1n which there 15 a possibility of general
tducation and of training up the body of the
people Like a single famity

‘The lans of Mimos of Lycurgus and of Pla
1o suppose u particular attention and care

which the citizens ought to have over anc an
. Pyl

tangled

In mstitutions of this kund money as we
have above observed must be banished But
i great societies the multiplicity vanety em
barrassment and smportance of affairs as well
as the facibity of purchasing and the slowness
of exchange’ require a common measure In
order to support or extend out power we must
be passessed of the means to which by the
‘Umanimous consent of mankind this power 13
annexed

8 Explanation of a Paradox of the Ancents
1 vespect to Manners That judicious writer
Polybrus nforms us that music was necessary
10 saften the manners of the Arcadians who
Iived i a cold gloomy country that the i

1Plutarch 1n s Quest ons Concerming the
Gresk Afars xx

ax
13uch as were formerly the aues of Greeee
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habitants of Cynete who shighted music were
the aruellest of all the Grecks and that no
other town was so unmersed in luxury and de
tauchery Plato? 15 not afraid to affirm that
n
n
us
o
agrees Wit to
the power and nfluence of music over the
manners of the people® This way aln the
opinion of Theophrastns of Plutarch § and of
all the ancients—an opinton grounded on ma
ture reflection being one of the prinaiples of
their polity ® ‘Thus 1t was they enacted laws
and thus they required that eities should be
governed
Thus I fancy must be explained in the fot
lowing wmanner It 15 observable that in the
<+ ac of Greece especially those whose prin
Aara,

. . .
and enervate the bodies 0L 1wose « « e
them they oblige them to sit 1n the shade or
near the fire They can find no leisure exther
for their friends or for the republic It was
only by the cortuption of some democracics
that artisans became freemen This we fearn
from Anstotle® who mamntams that a weil
regulated republic will never gue them the
right and freedom of the city *

Agriculture was hkewise a serale profes
sion and generally practised by the inhab
tants of conquered countnes, such as the
Helotes among the cedemomans  the
Peniecians among the Cretans the Penestes
among the Thessalians and other conquered ®
- s APolities w1 5 S Pelopudar

. b

~are

. wnd

. he

unt
~ w@n

wittues

7 AMemarsbiia v 3 Polties w 4
% Diophanies, says Arstotle Poliics u 3 male

hemres the best

har arniculture was not everywhere exerased by
A A

which hag become ce wt - . N
1he esties of Greeee were subject 10 an aristocratic
government
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people in other republics

In fine every kind of low commerce! #as in
famous amang the Greeks 15 1t obhged a at
1zen ta serve and wart on 2 slave on a lodzer
or a stranger This was 2 notion that clashed
with the spint of Greek hberty hence Plato?
m lus Laus orders a ciuzen to be punished if
he atterapts to concern lumself with trade

‘Thus 1n the Greek republics the magsstrates
were extremely embarrassed They would not
have the cstizens apply theruselies to trade to
agnculture or to the arts and yet they would
not hae them 1dle * They found therefore
cmployment for them 1n gymme and military
cxerases and none else were 1llowed by their
mstitution * Hence the Greeks must be con
sidered as a soctety of wrestlers and boxers
Moy theseexeraises having a natural tendency
to render people hardy and fierce there wasa
necessity for tempening them with others that
mught soften their manners ® For this purpose
music which influences the mind by means of

ces which are apt to rende? us unsociable and
snur It cannot be said that music inspired vir
tue for this would be inconceivable but 1t
prevented the effects of a srvage insticution
and enabled the soul to have such a share in
the cducation as it could never have had with
out the assistance of harmony

BOOK V

Let us suppose among ourselves a society of
men so passionately fond of hunting as to
make 1t their sole employment they would
doubtless contract thereby 2 kind of rustiaty
and fierceness But if they happen to imbibea
taste for music we should quickly perceive 2
sensible difference i therr customs and man
ners Inshort the exercses used by the Greeks
could rase but one kind of passions viz
fierceness mdignation and cruelty But music
excites all these and 1s ikewse able to inspire
the soul with a sense of pity lemty tender
ness and Jove Our moral wrters who de
claim so vehemently aganst the stage sufh
crently demonstrate the power of music over
the mind

1f the soctety above mentioned were to have
no other music than that of drumy and the
sound of the trumpet would 1t ot be more
ufficult to accomplish this end than by the
more melting tones of softer harmony? The
ancients were therefore n the night when un
der particular aircumstances they preferred
one mode to another in regard to manners

But some will ask why should smusic be
pitched upon as preferable to any other enter
tamment? It 15 because of all sensible pleas
ures there 1s none that less corrupts the soul
We blush to read 1n Plutarch® that the The
bans 1n order to soften the manners of their
youth authorsed by law a passion which
ought to be proscubed hy all natons

Boox V THat THE Laws GIVPN By THE LEGIsLaTor Qucut To
BE In RELATION TO THE PRINCIPLE OF GOVERNMENT

v Idea of this Book That the laws of educa
tion should relate to the principle of each gov
cmment has been showt 10 the preceding
bok Now the same may be said of those
whorkobr Wgrdonon g o e wiidhe soury
The relanion of laws to this prinaple strength
ens the seseral springs of government and

1 Canj cnmma

X Rook +

3 Arstotle Polf hies v v

fird v

$ Anstotle olmerses that the chiltren of the
Laced emon ane wio began these exercises at a
ven tender age eomracicd thet ce 100 great a fe-
Tty 31 1 Tencss < behns 038 —2bid - viu 4

Qur design 1s to examine this relation 10
cach government beginning with the republ
can state the principle of which 1s virtue
2 Ibhat 1s meant by Frrtue n q pohitical
State "Virtwe in a republic 15 2 most sImPit
thing 1t1s a love of the republic 1t {s a sensa
tion and not a consequence of acquired
knownledge a sensation that may be felt by
the meanest as well as by the highest person
tn the stite When the common people adopt
good maxims they adbere to them more stea
1ly than those whom we call gentlemen 1t 58
very rarely that corruption commences with
the former nay they frequently dersve from
thesr imperfect Light a stronger attachment to
the established laws and customs

& Pelof das
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The love of our country ss conduciie to a
punty of morals and the latter 15 again con
dutwve to the former The less we are able to
satisty our private passions, the mose we aban
don ourseives 10 those of a general nature
Fow comes 1t that monks are so fond of their
order? It 33 owing 1o the yery cause that
renders the order msuppartable Their rule
debars them from all those things by which
the ordunary passions are fed there rematns
therefore only this passtan for the very rule
that torments them The more austere 5t 18
that 35 the more 1t curbs therr inchnanons
ie more foree 1t gives ta the only passion left

em

3 B hat s meant by a Lave of the Republic tn
a Desmocracy A love of the republic 1 a de
moeraty 13 3 love of the democracy as the Jat
ter 1s that of equality
A Jove of the democracy ss Iikesssse that of
frugaliny Sunce every indrndual sught here to
enjoy the same happiness and the same advan
tages they should consequently taste the same
pleasures and form the szme hopes which can
not be expected but froma generat frugaliy
The Jove of equality an a democracy hmsts
ambiiion 1o the sole destre 1o the sole bapps
ness of doing greater services to our LouRtzy
than the vest of our fellow aitizens They can
ot all render her equal services but they all
ought 10 serve her with equal alacraty At our
tormng gnto the world we contract an im
mense debt to our country which we can ney.
er distharge
Hence distuactions here arise from the prn
iple of equality even when st seems to be re-
mased by signal services or superior abibtses
The love of fragality Limits the deswe of
having to the study of procuring necessaries
wour family and superflustses to our country
Riches mve 2 power which a ozen cannot
use for humself, far then he would be no fonyg
®r equal They ldessse procuce pleasures
which he msghyt 110t 16 enjoy bemﬁsz these
would be also repugnant 1o the equality
Thus well regulated democracies, by estab-
hishing damestic frugality made way at the
Mme tme for public expenses as was the case
At Rome and Athens, when magnsficence and
Profusion arose from the ery fund of frugaky
¥ And as religron commands vs 1o have pure
and unspatzed hands when we make our offer
gt 2a the gods the taws required a fragahiey
of life 1o enable them to be hberal 1o our

tauntry
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‘The good sense and happness of sudivady
als depend greatly upon the medwenty of
thewr zinhties and fortunes Therefore asa res
public where the laws have placed many i a
middling statzon 15 composed of wise men 1t
will be wisely governed as it is composed of
happy men af will be extremely happy

4 In what Manner the Love of Equaliy and
Frugality 1s mspired The dove of equakity and
of a frugal economy ® greatly exuiced by
equatity and frugality themselves 1 soceties
where both these virties are established by
faw

In monarchics and despotic gorernments
nobody amms at equalsty this does not so
much as entey thewr thoughts they all aspire 1o
superiority People of the very lowest conds
uwon desire to emerge from their obscurtty
only to lord it over therr fellow subjects

It ts the same wich respect 16 Erugality Ta
Tove 1t we must practise and engoy st Tt s mat
those who are enervated by pleasure that are
fond of a frugal hfe were this nataral and
common Alabmdes would never have been
the adeuration of the unmiverse Neather 1s it
thase who envy or adnure the haxury of the
great people that have present 1o therr view
none but nch men or men wmiserable like
themselves detest therr wretched condinen
without loving or knawng the veal term or
pomnt of misery

A true maxam it 35 therefore that in order
to love equality and frugabty in 2 republic
these virtues must have been previously es
tablished by lasy

5 In what Manner the Laws estobhish Equaly
ty 11 a Democracy Some anaent lemisiators
as Lycurgus and Romulus made an equal
vision of lands A setcemnent of thus kind can
never take place except upon the foundation
of & new republic or when the old one 15 <0
cormupt, and the mmnds of the people are so
disposed that the poor thunk themselves
obhiged to demand and the nch obliged to
consent 10 2 remedy of thus nature

1E the legaslator 1n matang a dwvision of this
ksnd daes rot enact laws at the same time fo
support it he forms only 2 temparary constz
wnon nequalicy will break i where the faus
have not preciuded o and the republic will
be utrerly nndene

Hence for the preservation of this equahrty
«t 15 absolutely necessary there should be some
regulation w respect 1o women s dowries do-
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nations successions Lestamentary settiements
and sl ather forms of contracung For were
we ance allowed to dispose of our property to
whom and how we pleased the wall of eachi
dniduat would dusturl the order of the fun
damental law

Solon by permutung the Athenuns upon
fmlure of 1ssue ! to lexe thar estates ta whom
they pleased acted contrary to the ncent
laws by which the estates w ere ordered to con
tnue tn the family of the testator * and event
contrary to s oun laws for by abolishing
debts he had aimed at equahity

The law which pralubited peaple having
o mhentances® nas extremely well adapted
for a democracy It derived 1ts oigin trom the
equat distribution of linds and pottions made
o each citrzen The law would not permut a
smgle man to possess more than 2 single por
tign

From the same source arose those laws by
which the next relative was ardered to marry
the hetress This law was gven to the Jews aft
er the ke distnbution Plato ¢ who grounds
Tres Jaws on ths divisian mde the same regu
lon which had been recened asalaw by the
Athemans,

At Athens there was 1 1aw whose spirt
oy oprmion has nat been hitherto nghtly un
derstood Tt was lawlul to marry 2 sister only
by the father s side but at was not permurted
0 espouse a nister by the stme venter S Thes
custom was opgnally owmng to republics
shose spint would not permat that two por
tions of Jand and comequently two whert
tances should devolve an the same persan A
man who mammied his sister only by the fath
et s side coutd mherst bus one ¢stare namely
that of tus father but by espousing his ster
by the same venter 1t might happen that thss
sister s father having no male ssue mipht
tene her his estate and consequently the
brother who married her might be possessed
of twe

Litle wilt @ wvail ta object to what Philo

¥ Plutanch Sofon
2l

¥ Phufotaus of Cor it made a taw ap Atheny
that the number of the portaons of land and that
of whentances sf o 11 Lie 2tuass the same Ans
1otle Folites = 1z
Shats xs
8 Cornebus Nepos {reface This customs began
s the earhiest timee 1 hus A? rafam says of Sarah
& 8 my sister my Saher s dougt ter 1ue nat
my mothers  Tie same reasons occasoned the
ol fshing the sams Law amomy different na
1omy

BOOK V

says € that althongh the Athemans were af
lowed to marry a sister by the fathers side
and not by the mothers yer the contrary
pricuce presmled among the Lacediemont
ans whe were permtted to espouse a sister by
the mather s ssde and not by the father s For
1 find i Stribo? that at Sparta whenever 2
woman was married to her brother she had
half bus portion for her dowry Plan 15 1t that
this sceond law was made in order to pre-
vent the bad consequences of the former
That the estate belonging to the sister s fam
1ly mught not devolse on the brothers, they
gave half the brother s estate to the sister for
her dowry

Seneca ® speaking of Silanus who had mar
ried hus sister says that the permisnion was
limited 3t Athens, but general at Alexandrsa
In a monarchical government there was very
Dbitle concern about any such thing as a divt
on of estates.

Excellent was that law which in arder 1o
muntan this divisson of lands m a democra
¢y ordamned that a father who had several
chuldren should puch upon one af them toin
hent hus poruon ® and leave the others to be
adopted 1o the end that the numbers of et
zens might always be kept upon an equakty
with that of the divisions

Phaleas of Chalcedon'® contrived 2 very €x
triordinary method of rendering alf fortunes
equal 1n a republic where there was the great
est inequality This was that the rich shonld
give fortunes with therr daughters to the poor
but receise none themsehes and that the
poor should recene money for thewr davgh
ters mstead of gaving them fortunes But I do
nat remember that a yegulanon of thi kind
ever took place in any republic It lays the eit
wrens under such hard and oppressne conds
tons 1g would make them detest the very
equality which they designed 1o establish It
proper sometimes that the lawms showld not
seem ta tend so directly to the end they pro-

pase

Thaugh real equlsty be the sery soul of 3
democraty 1t s 4o ddficalt to establish that an
extremc cxactness mn this respect would not be
always comvenient Suflicrent s it {0 establish

&0e specsalibus legib s g pertnent od pre
ceptar Decalogs

T foak x

B fthens d i fum licet Alexar dna totum —
Seneca e Morte Glau It

> thato hs a faw of th s kind Laus, v
2 Arstotte 1y
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a census ! which shall reduce or fix the differ
ences to a certain pomt 1t 1s afterwards the
business of particular laws to level as 1t were
the inequalines by the duties laid upon the
nich and by the ease afforded to the poor It
33 moderate riches alone that can give or suf
fer this sort of compensation for as to men of
overgrown estates everything which does not
contribute to advance their power and hon

our 15 considered by them as an mjury
All mequality m democracies ought to be
derned {rom the nature of the government
and even from the prinaple of equality For
example it may be apprehended that people
who are obliged to Iive by thewr labour would
be too much impovershed by a public em
ployment or neglect the duties attendeng 1t
that artisans 1 ould grow insolent and that
too great a number of freemen would over
power the ancient artizens In this case the
'

than his fellow-citizens and this same man
bemng obliged to neglect his duty would re
duce the rest to a worse condition than him
self and so on

6 In uhat Manner t] ¢ Laws ought to main

besmall as was custornary among the Romans
God fortid smd Curius to hus soldiers?
that a citzen should look upon that as a
small prece of land which 15 suficient to main
tun him
As equality of fortunes supports frugality
0 the latter mamtans the former “These
tungs though 1n themsels es different are of
such a nature as to be unable to subsist sepa
tately they reaiprocally act upon each other
1f one withdraws 1tself from a democracy the
other surely follows 1t
True 13 1t that when a democracy 1s found
ed on commerce priate people may acqure
13t niches wathout a corruption of morals
. "Solon made four classes the first of those + ho

those of the fourth class

3Tl ey nsted upon a Jarger divis on of the
conquered lan 1) itarch Lives of # ¢ ancient
Aungs and Comr ar ders
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“Thus 15 because the spint of commerce s nat
urally attended with that of frugality econo-
my smod; Iabour p 1
ty order and rule So long as this spinit sub
sists the riches 1t produces have no bad effect
‘The mischief 13 when excessive wealth de
stroys the spint of commerce then 1t 1s that
the inconventences of mequality begin to be
felt

In order to support tlus spint commerce
should be carrted on by the prinapal atizens
this should be therr sole aim and study this
the chief object of the laws and these very
laws by duwiding the estates of individuals
proportion to the ncrease of commerce
should sct every poor eituzen so far at his ease
as to be able to work Iike the rest and every
wealthy atizen in such a mediocnty as to be
obliged to take some pains exther 1n presery
1ng or acqumnng a fortunc

1t 15 an excellent law i a trading republic
to make an cqual division of the paternal es-
tate among the children The consequence of
this 1s that how great soever a fortune the
father has made his children being not so
nichas he are mduced to averd lutury and to
work as hie has done [ speak here only of trad
1ng republics as to those that have no com
merce the legislator must pursue quite differ
ent measures ¥

In Greece there were two sorts of repubhics
the one military like Sparta the other com
mercial as Athens. In the former the atizens

- nmta

gue an account of hus manner of getung 2
livelihood And indeed in a well regulated
democracy where proples expenses should
extend only to what 1s neeessary every ane
ought to have it for how should their wants
be otherwise supphied?

4 Other Methods of favouring the Princif le
of Democracy An equal division of lands can
not be established 1n all democracies There
are some circumstances an which z regulation
of tlus nature would be impracticable danger
ous and cien subversise of the consutution
We are not aluays obliged to proceed to ex
tremes 1f it appears that thisdnision of lands
which was designed to preserse the peoples
marals does not suit the democracy recourse

4In thee the portians o fortunes of women
ougt t 1o be very much | mited
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must be had to other methods

1t a permanent body be established 1o serve
as a rule and pattern of manners a senate to
which years vartue gra\lly“:md emnent sc‘l:v

WILLE SELLINENLS UL Viliut

Abose nl) this senate must steadily adhere
to the ancient mstitutions and mind that the
people and the magistrates never swerie from
them

The presenation of the ancient customs 1s
a sery considerabile poirit 1n respect to man
nets Since a corrupt people seldom perform
any memorable actions seldom establish so.
aieties build aues or enact laws on the con
trary since most institutions are derwved from
people whose manners are plain and simple
to keep up the ancient customs 1s the way to
preserve the ongimal punty of morals

Besides 1l by some revolution the state hag
happened to assume a new form this seldom
can be effected without infimite pains and la
bour and hardly exer by sdle and debauched
persons Lven those who had been the instru
ments of the revolution were deswrous it
should be relished which 15 difficult to com
pass without good laws Hence 1t 1s that an
cient mstitutions generally tend to reform the
people s manners and those of modern date
to corrupt them In the course of a long ad
ministraton the descent to vice 1s insensible
but there 15 no reascending to virtue without
making the most generous efforts

1t has bren questioned whether the mem
bers of the senite we are speaking of ought to
Ge for fife or onfy chosen for a time Douby
Tess they ought to be for life as was the custom
“Rome  at Sparta Fand even at Athens For
we must not confound the senate at Athens
which was a body that changed every three
months with the \reapagus whose members
as standing patterns were established for life

Let dus be therefore a general maxim that
1 2 senate designed to be a rule and the de
positary as 1t were of manners the members

[Re S P .

% & Wrot the latter
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ought 1o be chosen for life 1n 2 senate intend
ed for the adminmration of affawrs the mem-
bers may be changed
“The spint says Anstotle waxes old as well
as the body Thus reflection holds good only
1 regard to a single magistrate but cannot be
applied to a senatorial asserably
At Athens besides the Areopagus there
were guardiany of the public morals as well as
of the Ians ? At Sparta all the ald men were
censors At Rome the censorship was commut
ted to two pattscular magsstrates As the ser
ate watched over the people the censors were
to have an eye over the people and the senate
Therr office was to reform the corruptions of
the republic, to stigmatise indolence to ten
sure neglects and to correct mistakes as to
flagrant crimes these were left to the punish
ment of the laws
That Roman law which required the acca
sations 1n cases of adultery to he public was
dmirably well it for g the
punty of morals 1¢inunudated matried wom
en as well as thase who were to watch over
their conduct
Nothing contributes more to the preserva
tion of morls than an extreme subordmation
of the young to the old Thus they are both
restrained the former by their respect for
those of advanced age and the latter by thesr
regard for themselves
Nothing gives a greater force to the laws
than a perfect subordination between the cit
1zens and the magssirate The great differ
ence which Lycurguy established betueen
Sparta and the other cities  says Xenophon ¢
consists chuefly in the obedience the citizens
show to their laws they run when the magis
trate e2lls them But at Athens a nich man
+ ould be hughly displeased to be thought de
pendent on the magistrate
Paternal authorty 15 likewise of great use
towards the preservauion of morals We have
already observed that in 2 republic there 13
not 30 coercive a foree as 1 other govern
ments The laws must therefore endeayour to
supply this  efect by some means or other
and this 13 done by paternal authority
Fathers at Rome had the power of life and
death over their chuldren® At Sparta every
3 Even the Arcopagus itself was tubject to thelr
cenvure
re sy
o

e w
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father had 2 mght to correct another man's
child

Paternal authority ended at Rome together
with the republic In monarchies where such
4 punty of morals 15 not required they are
controlled by no other authority than that of
the magistrates

The Roman laws which accustomed young
people to dependence established a long mu
nonty Perhaps we are mustaken fnn conform
ing to this custom  there 15 no hecessity for so
much constraint 1n monarchies

This very subordination 1 a republic mught
ake 1t necessary for the father to continue in
the possession of hus cluldren s forrune during
hife ‘as was the custom at Rome But thus 15
not agreeable to the sparit of monarchy

8 In what Manner the Laws should velate to
the Principle of Government m an Aristocra
¢y If the people are virtuous 1n an anstocra
¢y they enjoy very nearly the same happmess
a3 1 a popular government and the state
grows powerful But as a great share of virtue
15 very yare where men s fortunes are so une
qual the laws must tend as much as possible to
d
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the senate and simple respect for the senators

In anstocratic governments there are two
prinapal sources of disorder excessine ine
quality betneen the governors and the gov
erned and the same mequality between the
different members of the body that governs
From these two mequalities hatreds and jeal
ousies arise which the laws ought ever to pre
vent or repress

The first smequality 1s chiefly when the pris
dleges of the nobility are honourable only as
they are i;gnomimious to the people Such was
the Jaw at Rome by which the patnicians were
forbidden to marry plehetans 22 law that had
no other effect than to render the patncians
on the one side more haughty and on the oth
er more odious The reader may see what ad
vantages the tribunes derived thence in therr
harangues

This 1nequality occurs likewsse when the
condition of the atizens duffers with repard to
taxes which may happen in four different
ways when the nobles assume the privilege of
paying none when they commit frauds to ex
empt themselves * when they engross the pub
hic money under pretence of rewards or ap
for their respectne employments

mfuse a spirt of mod and it
10 re-establish thar equality which was neces-
sanly remoyed by the constitution

The spnt of moderation 1s what we call vit
e m an anstocracy 1t supplies the place of
the spint of equality 1n a popular state

As the pomp and splendour with which
kings are surrounded form 2 part of therr
power so modesty and simplicity of manners

with them share all thewr pleasures the people
are apt to farget thesr subjection and weak
ness

Every government has uts nature and prin
aple An anstocracy must fiot therefore 2y

those of their body prusileges ought to be lor
[N to amawre

deney sn 2 chureh by declaning that ow of \ emiee
a noble \ enetran had no pre-cmmence over any
other eizen

—
det 10 jom Cauline hu father cilled hun back
and puy fum to death ~Salluse De Bello Calil,
Xy

In fine when they render the common people
tributary and dinide among their own body
the profits anising from the sexeral substdies
Thus last case 15 very rare an anstocracy 5o 1n
stituted would be the most 1tolerable of all
governments

While Rome mchned towards anstoeracy
she avoided all these nconvenmtences Tie
magstrates never recened any eraoluments
from their office The chief men of the repub-
lic were taxed hike the rest nay more heavily
and sometimes the taxes fe}l upon them alone
In fne far from sharing among themselves
the revenues of the state all they could draw
from the public treasure and all the wealth
that fortune flung ynto therr laps they be
soucet freely ow the people 0 be exavsed
from accepting public honours ¢

1It1s a fundamental maio that largessesare
permgons to the people in a democracy but
salurary in an anstocratic government The
former make them forget they are citzens the
latter bring them to a sense of it

It the revenues of the state are not distnbu
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ted among the people they must be con
vinced at least of their being well adminis
tered to feast their eyes with the public treas
ure 15 with them the same thing almost as en
joying it The golden cham displayed at Ven
e the niches exhibited at Rome 1n public trt
umphs the treasures preserved in the temple
of Satuen were 1n realiy the wealth of the
people

It a very essential pointan an aristocracy
that the nobles theraselves should not levy the
taxes The first order of the state in Rome
never concerned themselves with 1t the Ievy
ing of the taxes was commutted to the second,
and even this n process of time was attended
with great inconveniences In an aristocracy
of thiskind where the nobles levied the taxes
the private people would be all at the dscre-
1ion of persons wn public empl and

BOOK V
munton There should be either a temporary
or perpetual magustrate to Lecp the noblesin
awe a3 the Ephon at Spatta and the Sute In
quisitors at Venice—magistrates subject to no
formalities Ths sort of government stands
need of the strongest springs thus a mouth of
stone? 15 open to eyery informer at ch::Tn

v
racy bear some analogy to the censorship 1n
democracies which of 1ts own nature 1s equally
independent And indeed the censors ought
10 be subject 1o no snquiry in relation to their
conduct during their office they should meet
with a thotough confidence and never be dis
couraged In this respect the practice of the
Romans deserved admiraton magustrates of
Bl

there would be no such thing as a supernior try
bunal to check thetr power The members a)

pointed ta remove the abuses would rather en
1oy thera The nobles would be like the prin

alla were for thew
admimistration 3 except the censors ¢

‘There are two very pernicious things n an
atistocracy—excess enher of poverty or of
wealth in the nobility To prevent their pov

ces of despotic goy who
whatever estates they please
€ o~ e L

nothing This 13 the reason 1hst some govern
ments without faving ever receved any re-
markable shock have dwindled away to sucha
degree as not only their nesghbours but even
thexr own subjects have been surpuised at jt

The laws should likewsse forbid the nobles
alf kinds of commerce merchants of such un
bounded credit would monopolise afl to them
selies Commerce 15 a profession of people
wlio are upon an equahity hence among des-
potic states the most miserable are those m
wluch the pnince apphes hamself to trade

Thie faws of Venice debar! the nobles from
commerce by which they might even inno-
cently acquire exorbitant wealth

“T'elaws oughit to employ the most effectu
al means for making the nobles do justice to

o nnaanale T8 e 1n
ecution of the faws destroys anstacracy and
15 s00n succeeded by tyrannv

They ought always to mortaly the lust of do-

erty, 1wis y above all things, to oblige
them to pay their debts i ume “To moderate
the excess of wealth prudent and gradual
regulations should be made but no confisca
tions no agraran laws no expungmg of
debts chese ate productive of snfinite mischief

‘The laws ought to abohish the right of pra
mogeniture among the nobles  to the end that
by a continual division of the inhertances
their fortunes may be always upon a level

“There should be no substitutions no pow
rs of redemption no nights of Majorasge or
adopuion The contrivances for perpetuating
the grandeur of families 1 monarchical gov
ernments ought never 10 be employed 1 ans
tocracies &

When the laws have compassed the equality
of famihes the next thing 15 to preserve 2
proper harmony and union among them
The quarrels of the nobility ought to be
quickly decided otherwrse the contests of tn

L

Housave pp 30 31
¢ The main deugn of some aristocraciey seens
m,! ¢ lew the supy ort of the state than of their no
ity
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dividuals become those of families Arbaters
uay terminate or even prevent the nseof dis
pul:s

Infine the laws must not favour the distinc
tions rassed by vanity among famulies under
pretence that they are more noble or ancient
than others Pretences of this nature ought to
be ranked among the weaknesscs of private
persons

‘We have only to cast an eye upon Sparta
there we may see how the Ephorn contrived to
check the foibles of the kings as well as those
of the nobality and common people

9 Inwhat Manner the Laws are in relation to
their Principle i Monarchies As honour 15
the prineiple of a monarchical government,
the laws ought to he 1n relation to this prin
aple

They should endeavour to support the no-
bility 1n respect to whom honour may be
some measure deemed both child and parent

They should render the nobility hereditary
1ot as a boundary between the power of the
Pprince and the weakness of the people but as
the link which connects them both

In thisgovernment substitutions which pre
serve the estates of farmilies undivided are ex
tremely useful though m others not so proper

Here the power of redemption 1s of service
as 1t restores to noble farmbes the lands that
bad been alienated by the prodigality of 2
parent

‘Theland of the nobility ought to have priv
tleges as well as theur persons The monarch s
dignnty s mseparable from that of his king
dom and the dignity of the nobleman from
that of lus fief

All these privileges must be peculiar to the
nob lity and mmcommunucable to the people
unless we mntend to act contrary to the prmct
Ple of government and to diminish the power
of the nobles together with that of the people

Substitutions are a restramnt to commerce

¢ power of redemption produces ant infinite
number of processes every estate in land that
is sold throughout the kingdom 1s m some
measure without an owner for the space of 2
Year Privileges annexed to fiefs give a power
yery burdensome to those governments which
tolerate them These are the mconiensences
of nobility—inconvemences, however that
Vamish when confronted with 1ts general uul
&y but when these privileges are communt
<ated to the people every prmciple of govern
Tent 15 wantonly violated
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In monarchies a person may leave the bulk.
of hus estate to one of his children~a permis
ston 1mproper m any other government

‘The laws ought to favour all kinds of com
merce! consistent with the constitution to the
end that the subjects may without rumning
themselves be able to satisfy the contmual

more burdensome than the taxes themselves

‘The weight of duties produces labour la
bour weariness and weariness the spirit of in
dolence

10 Of the Expedition peculiar to the Execu
twe Power i Monarchies Great 1s the advan
tage which a monarchical government has
over a republic as the state 13 conducted by a
. “ - '
t yony 1 M '
[N
the laws should use some contrivance to slack
en 1t They ought not only to favour the na
ture of each constitution but likewse to rem
edy the abuses that might result from thus very
nature

Cardinal Richeheu? advises monarchs to
permut no such things as societies or commu
nities that raise difficulties upon every trifle
If thrs mans heart had not been bewstched
with the love of despotic power still these ar
bitrary notrons would have filled hus head

The bodres entrusted with the deposition of
the laws are never more obedient than when
they proceed slowly and use that reflection in
the prince s affairs which can scarcely be ex
pected from the ignorance of a court or from
the preciptation of 1ts councils

‘What would have become of the finest mon
archy i the world if the magustrates by thewr
delays their complaints and entreaties had
not checked the rapudity even of ther princes

deluy?

11 Of the Excellence of a Monarchical Gov-
ermnment Monarchy has a great advantage
11t 13 tolerated only m the common people See
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over a despotic government  As 1t naturally
requires there should be ses eral orders or
ranks of subjects the state 1s more penmanent
the constitution more steady and the person
of lum who goyerns more secure

BOOK V

he had too much reduced the states of the
kingdom has recourse ta the virtues of the
prince and of his munisters for the support? of
government but hie requires so many things

that indeed there 1s none but an angel capable
such

Cacero 1s of opinion that the of
the tribunes preserved the republic Andan
deed sayshe theviolence of a headless peo-
ple 15 more ternble A chiel or head 1s senst
ble that the affair depends upon himself and
therefore he thinks but the people n therr
mmpetuosity are 1gnorant of the danger mio
which they hurry themselves  Thus reflection
may be apphed to a despotic government
which 15 2 people without tnbunes and to a
monarchy where the people have same sart of
tribunes

Accordimgly 1t 15 obseriable that in the
commotions of a despotic government the
people hurnied away by thewr passions areapt
to push things as far as they can go The dis-
orders they commut are all extreme whereas
1 monarchies matters ate seldom carned to
excess The cluefs are apprehensive on their
own account they are afraid of being aban
doned and the mtermed ate dependent pow
ers do not choose that the populace should
hate 100 much the upper hand It rarely
happens that the states of the kigdom are
enurely corrupted the prince adheres 1o
these and the seditious who have neither
wiil nor hopes to subvert the gosernment
hase neither power nor will to dethrone the
prince

In these circumstances men of prudence and
authonty mterfere maderate measures are
first proposed then complied with and things
at fength are redressed the faws resume their
ygour and cothmand submission

Tius all our hustorics are full of cvil wars
without revolutions while the histones of des-
poatic governmeats abound with revolutjons
without anv il wars

The writers of the history of the el wars
of tome countries even those who fomented
abem sufl tiently demenstrate 1he Jntde foun
datean princes Hase o suspect the authorsty
with which ¢hey mvest particular bodies of
men sice csen under the unhappy areum
stance of their errors they sighed anly after

the laws and their duty and restramed more
than they were capable of inflaming the m
pctuoaty of the reyalged !

Cardinal Richehen reflecung perhaps that

T
m"ﬁemolu of Cardinal de Retz and other his

of such u 1 and knowl
edge and scarcely can we flatter oursehes
that we shall ever see such a pnnce and min-
1sters while monarchy subststs

As people who hive under 2 good govern
ment are happier than those who without rule
or leaders wander about the forests so man
archs who live nnder the fundamental laws
of theirr country are far happier than des
potic princes who have nothing to regulate
netther their awn pastions nor those of ther
subjects

12 The same Subject continued Let us not
lock for magnantmity in despotic govern
ments the prince cannot impart a greatness
which he bas not limself with him there ts no
such thing as glory

It 15 1n monarchies that we behold the sub
jects enairching the throne and cheered by the
nradiancy of the sovereign there 1t is that
¢cach person filling as it were a larger space
15 capable of exerasig those virtues which
adom the soul not with mdependence but
with true dignity and greatness

13 An Idea of Despotic Poner When the sav
ages of Lomsiana are desirous of frun_they
cut the tree 10 the Toot and gather the fruits
“This 1s an emblem of despotic goternment

14 In what Manner the Laws ate n yelation
to the Principles of Despottc Governmenl!
‘The pninuple of despotic government 15 fear
but 2 imid 1gnorant and faint spirited peo
ple have no occaston for a great number of
laws

Everything ought to depend here on twoor
three 1deas hence there 1s no necessity that
any new notions should be added When we
want to break a horse we take care not to let
tum change lismaster his lesson or hus p1ce
Thus an impression 15 made on lus brain by
twoor three motions and no more

1€ prince 13 shut up 1n a seragho he 8
notlease us voluptuous abode without alarm
g thost who keep Tum confined They will
not bear that fus person and power should pass
mto other hands He seldom therefore wages

1 Testament folit

1Ed fying Letzers coll §l p 15
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war in person and hardly ventures to entrust
the command to hisgenerals

A prince of this stamp dtore

THE SPIRIT OF LAWS 2y

Such a state 15 happiest when 1t can lock
upon itself as the only one 1n the world when

sistance 1n hus palace 1s enraged to see hus will
oppased by armed force hence he s generally
gnerned by wrath or vengeance Resides he
can have no notion of true glory War there-
fore 15 carred on under such a government 1n
1ts full natural fury and less extent 1s given to
the law of nations than n other states

Such a prince has so many mperfections
that they are afrard to expose hus natural ste
pudity to public stew He 1s concealed n hus
palace and the people are 1gnorant of his sit
uation It1s lucky for hum that the inhabitants
of those countries need only the name of a
prince to govern them

‘When Charles XII was at Bender he met
with some opposition from the senate of Swed
en upon which he wrote word home that he
would send one of lus boots to command

s d with deserts and separated
from those people whom they call Barbarians.
Since 1t cannot depend on the militia 1t 15
proper it should destroy a part of stself

As fear 1s the prinaple of despotic govern
ment 1ts end s tranquillity but this tranqul
Lity cannot be called a peace no 1ts only the
silence of those towns which the enemy 15
ready to invade

Since strength does not Lie in the state but
wm the army that founded 1t tn order to de
fend the state the army must be preserved
how formidable soever to the prince How
then can we recanale the securnity of the gov
ernment to that of the prince s person?

Obserye how mdustriously the Russian gov
emment endeatours to temper 1ts arbitrary
power which 1t finds more burdensome than
the people themselves They have broken
their guards cnminal

thera This boot would have g d like a
despotse prince
IE the prince 152 prisoner he s d to

puntshments erected tnibunals entered intoa
X ledge of the Jaws and the peo-

be dead and another mounts the throne The
treaties made by the prisoner are voud, hus suc
cessor will not ratify them and indeed as he
1 the law the state and the prince when he
15 o longer a prince he 1s nothing  were he
not therefore deemed to be deceased the state
would be subverted

One thing which chuefly deterrmned the
Turks to conclude a separate peace with Peter
1 was the Muscovates telling the Vizr that m
Sweden another prince had been placed upon
the throne !

The preservation of the state 1s only the
Presenation of the prince or rather of the
Palace where he 15 confined Whatever does
not directly menace thus palace or the capreat
m1kes no 1mpression on ignorant proud and
Prejudiced munds and as for the concatena
ton of events they are unable to trace (o
et ot even 10 concene 1 TOMOT Wi
s several springs and laws must here be very
much linited the political goyernment 15 as
stnple as the avil *

The whole 1s reduced to reconciling the
politecal and el admimistrauon to the do-
mestic government the officers of state to
those of the seraghio

! Continuat on of Pufendorl Introduction to
12 Ihistory of Europe in the aricle on Sweden
0

2 According 1o Sir John Chard v theee 18 ne
ouncil of state in 1 essia

ple But there are particular causes that well
probably once raore mvolve them i the very
musery which they now endeavour to averd

In those states religton fhas more influence
than anywhere else 1t 1s fear added to fear In
Mahomedan countries 1t 13 partly from their
religion that the people derve the surprising
veneration they haye for their prince

It 1s religion that amends in some measure
the Turkish consutution The subjects who
have no attachment of honour to the gloty
and grandeur of the state are connected with
1t by the force and prinaiple of religion

Of all despotte governments there 1s none
that Jabours more under ies owa werght than
that wheresn the prince declares lumself pro-
prietor of all the lands and heir to all his sub
jeces Hence the neglect of agriculture anses
and if the punce mtermeddles ikewsse in
«mdr Whmanner of wdusry w tingd,

Under this sorg of gosermment notfung 1s
repaired or smproved ¥ Houses are built only
for the necesuty of habitation there s no dig
gng of dutches or planting of trees every
thing 18 drawn from but nothing restored to
the earth the ground lies untilled and the
whole country becomes a desert

Is 1t to be mmagined that the laws which
abolish the property of land and the succes-
sion of estates will dimimish the avarice and
3See Ricaut State of the Qttoman l'm[v:;/p.-\

196
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cuprduty of the great? By no means They will
rather sumulate thus cuprdity and avarce
The great men will be prompted to use a

lence or to conceal

To prevent therefore the utter rum of the
state the audity of the prince ought to be
moderated by some established custom Thus
i Turkey the sovereign 1s satisfied with the
right of threc per cent on the value of inhert
eances ! But as he gives the greatest part of the
lands to hus soldiery and disposes of them as
he pleases as he seizes on all the mnhenitances
of the officers of the empure at thexr decease
as he has the property of the possessions of
those who die without issue and the daugh
ters have only the usufruct it thence follons
that the greatest part of the estates of the
country are held 1n a precartous manner

By the laws of Raatam? the king sewes on
the whole mheritance even wife children
and habattion In order to elude the cruelest
part of thes Jaw they are obliged to marry
thewr children ar eight mine or ten years of
2ge and sometimes younger to the end that
they may not be 2 wretched part of the fa
ther s succession

In countries where there are no fundamen
tal laws the succession to the empire cannot
be fined The crown 1s then electne and the
nipht of elecung 1s tn the prince who names a
successor either of jus own or of some other
family In vain sould 1t be o establish here
the successton of the eldest son the prince
mmght always choose another The successor ts
declared by the prince Jumself or by a cvit
war Yence 3 despotic state 15 upon another
account more Jinble than a monarchieal gov
ernment to dissolution

As eveny prince of the roval famuly 1s held
equally capable of being diosen hence 1t fol
lons that the prince who ascends the throne
immedrately strangles hrs brothers 2s in Tur
key or puis out their eyes asin Persia or be
reaves them of their understanding as i the
Mogul s country or 1} these precautions are
not used as an Morocco the vacancy of the

1 See concerning the inheritanees of the Turks
Ancient and Afodern Sparta See ala Ricaut on

Hat wpa
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throne s always attended with the horrors of
a avl war

By the constitutron of Russta® the Czar may
choose whom he has a mind for his successor,
whether of hus own or of a strange famuly
Such a settlement produces a thousand reolu
tions and renders the throne a5 tottering as
the successton 1s arbitrary The right of suc
cesston being one of those things which are of
most mmportance to the people to know the
best 15 that which most sensibly strikes them
Such as a certam order of birth A settlement
of thus kind puts a stop to mtrigues and stfles
ambition the mind of a weak prince 15 no
longer enslned nor 1s he made to speak his
will as he s just expiring

When the succession 1s established by 1
fundamental law only one prince 1s the suc
cessor and bis brothers have neither a real nor
apparent right to dispute the crown with lum
They can neither pretend to nor take any ad
vantage of the will of a father There s then
no more aceasion to confine or kill the king$
brother than any other subject

But n despotic goscrnments where the
princes brothers are equally us slaves and
hisrivals prudence requires that ther persons
be secured especially in Mahomedan coun
tries where religion considers victory or suc
cess s 3 divine decision 1n thewr favour so
that they have no such thing as 2 monarch de
jure but only de facto

There 132 far greater incentive to ambrtion
1n countries where the princes of the blood are
sensible tht if they do not ascend the throne
they must be either imprisoned or put to
death than among us where they are placed
tn such a station as may satisfy af not their
ambiion at least thewr moderate desites

The princes of despotic governments have
ever penverted the use of marriage They gen
erally take a great many wives especially 1
that part of the world where absolute power
13 10 some measure naturalised namely, Asia
Hence they come to have such 2 multitude of
children that they can hardly have any great
affection for them nor the children for one
another

The reigning family resembles the state 1t
1 100 weak 1tself and its head too pownerfut
1 seems very numerous and extensive and yet
1 suddenly exunct Artaxerxes' put all lus
children 1o deach far conspering agasnst fum.

¥ Sce the different constitutiony expecrally that
of 1722
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It 1s not at all probable that fifty children

eldest son It 15 more natural to believe that

the first prisoner of the palace

After what has been sud, one would imag-
e that human nature should perpetually rise
up against despotism But notwithstanding
the love of Iiberty, so natural to mankind, not
withstanding ther wnnate d of force
and violence, most nations are subject to this
Yery government Thus 1s easily accounted for
To form a moderate government, 1t 1s neces
a1y to combine the several powers, to Tegu
late, temper, and set them m motion, to give,
as 1t werg, ballast to one, in order to enable 1t
to counterpose the other This 1s 2 master-
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to have preferred to all others

Had the legslators of the Roman republic
established the cession of goods! they never
would have been exposed to 5o many seditions
and avil discords neither would they have
experienced the danger of the evils, nor the
mcomenience of the remedies

Poverty and the precariousness of property
m a despotic state render usury natural each
person raising the value of his money m pro
portion to the danger he sees m lending 1t
Musery therefore pours from all parts mto
PR, S Tl e

commerce, he lives from hand to mouth, and
were he to encumber himself with a large
quanuty of merchandise, he would lose more
by the exorbitant nterest he must give for
‘money than he could posstbly get by the goods
Hence they have no laws here relaung to

piece of legusl rately produced by haz
ard, and seldom attained by prudence On the
contrary, a despotic government offers atself,
as 1t were, at first sight, 1t 15 umform through-
out, and as passions only arereqursite to estab
lish t, thus 15 what every capacity may reach

15 The same Subject continued. In warm cli-
mates, where despotic power generally pre-
vails, the passions disclose themselves earlier,
and are sooner extnguished,! the understand
ng 18 sooner ripened, they are less in danger
ol squandering their fortunes, there 15 less
facility of distingusshing themselves m the
world, less communication between young
People, who are confined at home, they marry
much earlier, and consequently may be sooner
of age than 1n our European climates In Tur
key they are of age at fifteen ?

They have no such thing as a cession of
80ods, 1n a government where there 1s no fixed
property, people depend rather on the person
u ?unn hus estate

Usutally placed in the probity of the aitizens,
and the lenity and moderation ansing from a
form of government which every subject seems

1Sce the book of Tws as relitise to the nature
oi‘nhc climate, Book xuv, below
Laquilletitre, Anctent and Modern Sparta, p

483
p‘n"lrtw same may be sad of compositions 1n e

9 fair bankrupts

they are all reduced to what 1s
called the bare police

A government cannot be unjust without
having hands to exercise its 1njustice Now, it
1s mmposstble but that these hands will be
grasping for themselves The embezzling of
the public money 1s therefore natural 1n des
potic states

As this 1s a common crime under su‘chhn

- - B

subject neather 1s there i those countries aay
one family which the prince would be glad to
preserve

In moderate goternments 1t 15 quite a dif
ferent thing Confiscations would render
property uncertant, would‘s!:lp u‘moctnt il

government, by depriving a atizen of his nec
essary subsistence 3

There 15 a Roman law® agamst confisct
tions, except 1n the case of crimen majestatis,

. [E R P TRT N

proscnpt sew damn
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nicular imes In countries where 1 tacal cus
1om has rendered real estates alienable Bodin
xery Jusily obserses that confiscations should
extend only to such as are purchased or ac
quired

16 Of the Communication of Power Ina des.
pouc government the power 1s communicated
entire to the pesson entrusted with 1t The
sinr umself 15 the despotic prince and exch
parucular officer 1s the viar In monarchies
the power 1s less immediately applied being
tempered by the monarch - he gres wt He

Honce it monatauty to punil 0t o
towns are not so dependent on the governor
of the province as not to be stll more so on
the prince and the provate officers or mulitary
bodies are not 55 far subject to ther geperal
1s not ta owe stll a greater subjection to therr
sovereign

1n most monarchies 1t has been wisely regu
lated that those who have an extensive com
mangd should not belong to any mibitary corps
sa that as they have no autharity but through
the prence s pleasure and as chey may e em
ployed or not they are 18 some measure 10 the
service and in some measure out of 1t

This 13 ncompatible with a despouc gov
ernment Far af those who are not actually
employed were sull imested with prisileges
and ntles the consequence must be that there

Were the governor of a town independent
of the pasha expedients would be daily neces-
sary 1o make them agree wlch 15 haghly ab-
sonl i 2 desponc stare Besides of a particular
genernor should refuse to obcy how could the
othier answer for tus provinee with hus head?

In this kind of gosernment authonity must
ever he wavening nor 1 tha of the Towest
magsstrate more steady than that of the des
pouc prunce Under moderate governments
the faw 13 prudent in all its pants and per
featly well known 30 that even the peinest

#re capable of fol g it Butin

TOOK V

a despotic state where the prnce s will is the
law though the prince were wise yer how
could the magustrate follow a will ke daes nat
know? He must certunly follow his own
Again as the faw 15 only the prmces will
and as the prnce can only will wha he
lnous the conscrquence ts thit there are
wfinite number of people who must will for
fum and make their wils keep pace with hs
In fine as the Jaw 15 the momentary will of
the prnce 3t )s necessary that those who witt
for lum should follow us sudden manner of
willing
- . t

.. e
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never recenes the peutions of hus subjects 1f
they come with empty hands These princes
spoil even therr own favours.

But thus 1t must ever be in a government
where no man 1s 2 aitizen where they hase all
a notion that ~ seperior 18 under no obligd
o0 to an mferior where men wnagine them
selves bound by no other tie than the chastie:
ments mflicted by one party upon another
where an fine there is very hintle to do and
where the peaple have seldom an accasion of
presenting themselves before the great of of
fering their petisons and much less their com
plamnts

In a republic presents are odious becanse
virtue sands in no need of them In mon
archies honour s a much stronger meentive
than presents But im a despotic government
where there 1s neither honour nor virtue peo-
ple cannot be determined to act but throush
hope of the cons ensences of hife

1t 15 1 conformity with republican sdeas
that Platot ordered those who recened pres
cnts for domng therr duty to be punushed with
death They must not take presents  says he

nesther for goot! nor for ewil actions

A very bad faw was that among the Romans®
which gave the magtrates Jeare to accept
small presents! provided they did not eveeed
one hundred crowns in the whole year "They
who recerve nothing expect notlung they whe
recene a hiule soon covet mare il at length
ther gesires swell to an exorbitant height
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CHAP 19

Desides 1t 15 much easter to comvict a man who
knows umself obliged to accept no present at
all and yet will accept something than a per
son who takes more when he ought to take
less and who always finds pretexts excuses
and plausible reasons n justification of hs
conduct

18 Of Rewards conferred by the Sovereign In
despotic governments where as we have al
ready observed the prineipal motave of action
13 the hope of the conveniences of Iife the
prnce who confers rewards has nothing to be-
stow but money In monarchies where hon
our alone predominates the prnce s rewards
would consist only of marks of distinction 1f
the distinctions established by honour were
not attended with luxury which necessanly
brings on 1ts wants the prince therefore 1s
obliged to confer such honours as lead to
wealth But n 2 republic where virtue reigns
—a motrie self sufficient and which excludes
all others—the recompenses of the state con
sist only of public attestations of this virtue

It 15 a general rule that great rewards mn
monarchies and republics are a sign of therr
decline hecause they are a proof of their prin
aples being corrupted and that the 1dea of
honour has no langer the same force i a mon.
archy nor the title of ctizen the same weight
marepublic

‘The very worst Roman emperots were those
who were most profuse n their largesses for
example Cabigula Claudius Nero Otho V1
tellms Commodus Heliogabalus and Carz
calla The best as Augustus Vespasan An
tonnus Prus Marcus Aurelms and Pertinas,
were economusts Under good emperors the
state resumed 1ts principles all other treas
ures were supplied by that of honour

19 New Consequences of the Principles of the
three Governments 1 cannot conclude this
book without making some apphications of
my three principles

15t Question } It 15 a question whether the
laws ought to oblige a subject to accept a pub
lic employment My opmnion 13 that they
ought 1n a republic but notna monarclucal
government e the former public employ
ments are attestations of virtue deposiions
with which a aitizen 1s entrusted by his coun
try for whose sake alone he ought to Ine to
act and to think consequently be cannot 7€
fuse them! In the latter, public offices are

TPlato in his Republic vt vanks these refus
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testimoruals of honour now such 1s the capn
ciousness of honour that 1t chooses to accept
none of these testimonies but when and m
what manner it pleases

The Ite hing of Sardinia? mflicted pumish
ments on lus subjects who refused the dign1
ties and public offices of the state In this he
unknowmgly followed republican ideas but
his method of governing m other respects suf
ficiently proves that this was not hs intention

2nd Question ] Secondly 1t s questioned
whether a subject should be ebliged to accept
a past 1n the army nferior to that which he
held before Among the Romany it was usual
to see a captam serve the next year under hus
Ircutenant 3 This 15 because virtue 1n repub-
lics requires a contmual sacrifice of our per
sons and of our repugnances for the good of
the state But 1n monarchies honour true ot
false will never bear with what it calls de-
grading 1tself

In despotic governments where honour
posts and ranks are equally abused they indis-
criminately make a prince a scullion and a
seullion a prince

3rd Question ] Thirdly 1t may be inquired
whether cvil and military employments
should be conferred on the same person Inte
publics I think they should be jomed but 1n
monarchres separated. In the former 1t would
be extremely dangerous to make the profes
sion of arms a particular state dstinct from
that of crvil functions and m the latter no
less dangerous would 1t be to confer these two
employments on the same person

In republics a person takes up arms only

15 only a soldier

In monarchies they whose condition en
gages them 1 the profession of arms have
nothung but glory or at Jeast honour or for
tune 1n view To men therefore, like these

2Victor Amadeus

ublc 1 L Sius b v b
Fhea by a fine at \emee they are punushed,
bamshment .

7
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32 MONTESQUIEU

the princg should never gue any awl em
ployments on the contraty, they ought 10 be
chiecked by the avil magsstrate that the same
pessons may not hase at the same time the
confidence of the people and the power to
atuse t?

We have only to cast an eye on a nation that
way he yustly called 1 repubhic dusguised un
der the form of monarchy and we shall see
haw jealans they are of making a separate
order of the profession of arms and how the
mulitay state 1s constantly athied with that of

PR

avens wnae nf tha mae ¢

be forgotten

The division of el and military ewploy
ments made by the Romans after the extinc
tion of the republic was not an arbitrary
thing It was a consequence of the change
which happened in the constitution of Rome
1t was natural to a monarchical government
and what was only comamenced under Augus
tus? succeeding emperors’ were obliged to fin
ish s order to temper the muilitary govern
ment

Procopuus therefore the competnor of Vat
ens the emperor was very much to blame
when confernng the pra consular digmity® up
on Hormusdas a prince of the blood royal of
Persia be restored to this magsstracy the mily
tary command of which xt had been formerly
possessed  unlesy indeed he had very particu
lar reasans for so dong A petson that aspires
1o the sovereignty concerns himself less about
what 1s sexviceable to the state than what 15
likely to promore fus own interest

4th Qurstion] Fourthly st 13 a question
wheiher pubhc employments shounld be sold
‘They ouglt not I think 1 despotic govern
ments where the subjects must be instantane
ously placed or displaccd by the prince

But in manarchtes this custom s not at all

vire e frees fikewise esery one in his duty,
and rendess the several orders of the kingdom

3NE LmbITIUT AR ABE van kT
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BOOR VI

more permanent Suidas very justly observes
that Anastasios had changed the empire mto
3w tand of arstocracy by seiling alt public em
ployments.

Platos cannot bear with this prostitution
“This 15 exactly * says be ‘as if a person
were to be made a marmer or pilot of a ship
for his money Is 1t possible that thus rule
should be bad m every other employment of
Life and hold good only i the adminsstrabien
of arepublic?  But Plato speaks of a republic
founded on virtue and we of a monarchy
Now m monarchies (where, though there
were no such thimg as a regular salc of public
offices sull the mdigence and avidaty of the
courtier would equally prompt hum tg expost
them to sale) chance Wi} furnssh better sub-
jects than the princes chowe In short, the
method of attaining to honours through nches
mspires and chenshes mdustry ® a thing ex
tremely wantng i this kind of government

5th Question] The fifth guestion 25 0
what kind of government censors are nects
sary My answer 1s that they are necessary in @
republic where the principle of government
1 wirtue We must not 1magine that ermnal
acssons only are destructne of virtue it1s de
stroyed also by amusssons by neglects by a cef
tain coolness in the love of our country by
bad examples and by the seeds of corruption
whatever does not openly violate but elude
the laws doet not subvert but weaken them
ought 1o faliunder the inquiry and correction
of the censors

We are surprised at the punishment of the
Arcapagite for killing a sparrow which to e
cape the purswt of a hawk, had taken shelter
n s bosom Surprised we are also that 31
Areopagite should put tus son to death for
putting out the eves of a ittle bird But ler us
reflect chat the question here does not relate
toa rimynal sentence but to a judgment con
cerping manners 1n a republic foupded on
manners

In monarches there should be no censors
the former are founded on honour and the
nature of honour s 1o have the whale world
for 1ts censor Lvery man who fasls 1n this ar
ticle 13 subject to the reproaches even of those
wha are yoid of honour

Here the censors would be sporled by the
‘ery people whom they ought to correct they
could not prevail against the corrupuon of 2

b Ref ublic vin

€3¢ sce the fizmness of Spain where all public
emplovments are given away



CHAP 1
monarchy the corruption rather would be too
strong against them

Hence 1t 13 obvious that there ought to be
no censors 1n despotic governments The ex
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M
ample of China seems to derogate from this
rule but we shall see in the course of this
work the particular reasons of that nstitu
tion

Boox VI ConscQueNces oF THE PRINCIPLES oF DIFFLRENT GOVERN
MENTS WITH RESPECT TO THE SIMPLICITY OF CIVIL AND CRIMINAL LA\VS,
THE FORM OF JUDGMENTS, AND THE INFLICTING OF PUNISHMENTS

t Of the Stmplicity of Cunl Laws 1n different
Governments Monarchies do not permut of so
great a smplicity of laws as despotic govern
ments For 1o monarchies there must be courts
of judicature these must gn e their dectsions
the decisions must be preserved and learned
that we may judge 1n the same manner to day
as yesterday and that the lives and property
of the citizens may be as certain and frxed as
the very constitution of the state

In monarchies the admimstration of Jus-
tice which deaides not only in whatever be-
longs to hife and property but likewse to hon
our demands very scrupulous mquiries The
delicacy of the judge mcreases 1 proportion
to the mcrease of hus trust and of the impor
tance of the interests on which he determnes

Wemust not therefore be surprised to find
50 wany rules restrictions and extenstons 1n
the laws of those countries—rules that multc
ply the partrcular cases and seem to make of
reason itself an are

T‘he difference of rank burth and condition

1 m 1 gos 15 fre

quently attended with distinctions 1n the na
ture of property and the laws relating to the
constitution of this government may augment
the number of these distinctions Hence
among us goods are divided into real estates
purchases dowries paraphernalia paternal
and maternal inherttances movables of differ
entkinds estates beld m feesumple or n tail
acquired by descent or conveyance allodial
or held by soccage ground rents or annui
ties Fach sort of goods 15 subject to particular
Titles which must be comphied with in the dis
Pposal of them These things must needs di
mnish the ssimphicity of the laws

In our governments the fiefs have become
bereditary It was necessary that the nobility
should have a fixed property thatis the fief
should have a certan consistency to the end
that the propretor might be always 1m 2 c
Paciey of serving the prince Thus must have

en productine of great vaneues for n
stance there are countries where fhefs could

not be divided among the brothers 1n others
the younger brothers may be allowed a more
generous subsistence

The monarch who knows cach of hs prov
1nces may establish different laws or tolerate
different customs But as the despotic prince
knows nothing and can attend to nothing he
must take general measures and govern by a
nigid and inflexsble wilt which throughout hus
whole dominions produces the same effect i
short everything bends under his feet

In proportion as the decrsions of the courts
of are plied 1n
the law 1s loaded with decrees that sometimes
contradict one another enther because suc
ceeding Judges are of a different way of think
g or because the same cases are sometmes
well and at other tumes 1l defended or 1n
fine by reason of an mfmte mmber of
abuses to which all human regulations are
Tiable This s a necessary evil which the legis-
lator redresses from time to time as contrary
even to the spinit of moderate governments
For when people are obliged ta have recourse
to courts of judicature  this should come from
the nature of the constitution and not from
the contradiction or uncertainty of the law

In governments where there are necessary
distinctions of persons there must hikewsse he
¥ 15 also the simp
and creates a thousand exceptions

One of the privileges least burdensome to
society and especially to him who confersit s
that of pleading 1n one coust in prefcrence to
another Here new difficulues arise when 1t
becomes a question before which court we
shall plead

Far different 1s the case of the people under
despouic governments In those countres I
can see nothing that the legislator 15 able to
decree or the magstrate to judge Asthe Jands
belong to the prince 1t follows that there are
scarcely any ail lans m regard to landed
property From the night the sovercizn has to
successtons 1t follows hikewise that there are

none relating to wnheritances The

~
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hes established by the prince for hmself i
some countnes render alt sorts of commercial
Iaws quite useless The marnages which they
usually contract with female staves are the
cause that there are scarcely any cival laws e
Iating to dowTies of to the particular advan
tage of marrsed women From the prod

BOOK M
cecdings are the price that each subject pave
for hus liberty

In Turkey where hule regard is shown 1o
the honour hife ov estate of the subject all
causes are speedily denided The methed of
determumng them s 2 matter af wdifference

g
multitude of daves 1t follows hikewrse that
there are sery few who have any such thing as
a will of their own and of coutse are answer
able for thewr canduct hefore 2 judge Most
moral actons that are only an consequence of
2 fathers a husbands or a master s will ave
regulated by them and not by the magsstrates

1 forgot 1o bserie that as what we calt hon
our 1s a thing hardly known 1n those countries,
the several ddficultics relating to this article,
though of such wmportance with us are with
them quite out of the question Despotic pow
er 15 self sufficsent round u there 1 an abso-
Iute vacuam Hence 1t 1s that when travellers
fnour us with the description of countries
where asbitrary sway presails they seldom
make mention of avil laws?

All occastons therefore of wranghing and
Yaw susts av¢ here romm ed And tothas i pars
13 1t owing that ktigraus people m those coun
nies are 30 roughly handied As the wnjustice
of thewr demand is neither screencd pallaced
nor protecied by an mfinte nomber of laws
of course 1t 1s tmmediately duscovered

2 Of the Simpliety of Crimral Laws i dif
ferent Govermments We hear n generally
said, it justice ought to be admrmustered
wsth us a3 Torkey Is it posstble then thay
the most ignarant ot all nations should be the
mast clear sighted on a pormt which 1 most
Behoses mankind 1o know?

U we pxamune the set forms of Justice v ith
respect 1o the trouble the subject uadergaesy
mt recosering his property or in abtamimg sa
ssfaruon for an inpury ov affront we shall ind
them doubtless too numerous but of we con
sider them m the relanon they bear to the
liberty and seouraty of cvery indisdual we
shall often find them too few and be can
Sinced that e trouble expense delays and
even the very dangens of cur pushoary pro-

! 10 Marulipasam ot could never be found out
that there was such a thing 24 3 wnitten law See
the Callectron of ¥ wages that Cartrat s se € o Hie
Fuallnhment of the Faat Inda G n pany v
PO T p e The ta lans ase requiated s thesr
teers ous Tx crriam custome THe S edan and wuch

boaks o pet canta n and awy 112 el gious pre
€cpts See £ hfyir g Letiers colt ns P

provided they be d d The pasha af
ter a qumick hearing orders which pavty he
pleases to be basunadoed and then sends
them about thewr bustness

Here 1t would be dangerous to be of a s
grous disposstionn shis supposes a strong desire
of sbiaming yusuce a settled aversion anac
tve nund and a sterdmess 10 purswing ones
poist All thas should be avaided 1a 2 goven
ment where fear ought to be the only prevait
wng sentiment and in which popular distorb-
ances are frequently attended wsth sudden
and unforeseen revelutions Here every mm
oughit to know that the magustrate must not
hear bis name mentioned and that his secur
1ty depends entirely on his betng reduced to 2
kind of anmilation

Nut i moderate governments where the
Life of the meanest subject 1s deemed precrous
no man s srpped of us honour or property
unul! after a long mgury and no man
Beredt of hie v hos very conntry has wiacked
him~an attack that 3s never made without
leawing ham all posnble means of making hus
defence

Hence 1t is that when a person renders fm
seif absalute 2 he immedintely thnhs of reduc
ng the number of laws In a government thus
constiured they are more affected with par
ucular mronseniences than with the hiberty
of the subject which 1s very hitle minded

In republics 1t 35 plain that as many for
malities At Jeast are necessary as 15 monarch
ses 1n both povernments they sncrease i pro-
poruon to the yalue whaeh 1 set an the ko
aur fartune hberty and Lfe of the subject

In republican gosernments men are al
cqual equal they are 2o i despotic goi ot
ments i the former because they are £sery
thing i the later beeause they are nothing

3 In what Governments and sm what Cases
the Judges ought to determine accordmg 10
the express Letler of the Loo Fhe nearer 2
government approaches towards a republic
the wose the manmer of judgimg beeomes set
tled and fixed ficnice 5t was a fault in the 1e
public of wpacta for the Fphort o paw such
arbntrary yudgments wathout having any laws
2Csrr Cromwed! and many athers
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todirect them The first consuls at Rome pro-
nounced sentence 1n the same manner as the
Eplion but the mcomenience of thus pro-
ceedd ng was soon felt and they were obliged to
fiaverecourse to express and determinate laws

In despotic governments there are no laws
the judge himself 1s hus own Tule There are
faws i monarchies and where these are ex
plicit the Judge conforms tn them where they
are othenwvise he endeavours to imvestigate
their spint In republics the very nature of
the constitution requrres the judges to follow
the letter of the law otherwise the law might
be explained to the prejudice of every atizen,
in ases where their honour, property, or lue
18 Cofirerned

At Rome the judges had no more to do than
tadeclare that the persons accused were guilty
of 2 particvlar cime and then the punish
ment was found 1n the laws asmay beseenn
duers Jaws stll extant In Lngland the jury
g€ their verdict whether the fact brought
under therr cognisance be proved or not 1f 1t
be proved, the judge pronounces the punish
ment mBicted by the law, znd for tlus he
needs only to open hus eyes

4 Of the Manner of passing judgment Hence
amse the different modes of passing judg
ment In monarchies the yudges choose the
method of arbitration they deliberate to-
gether they cormunicate thest sentiments for
the sake of unammity they moderate their
©PHuons 1n order to tender them canform
able to those of others and the lesser number
are obliged to give way to the majority But
s 15 ot agreeable to the nature of & repub
hic At Rome and m the cities of Greece the
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established a rule that each cause should be di
rected by 1ts proper action This was neessary
m therr manner of Judgming 1t was necessary
to fix the state of the question that the people
mught have 1t always before their eyes Other
wise m a long process thus state of the ques
tion would conunually change and be mo

making any addion  deduction or Limita
tion But the pretors devised other forms of
actions which were called ex bona fide, 1n

Hence 1t 1s 2 saying among the French law
yers, that 1n France? all actions ave ex bona

PN S

this purpose they had eight judges  but the
few says Machiavel are corrupted by a
few’ 1 should willingly adopt the maxim of
this great man Butasin those cases the polih

PO

cause) 1n order to remedy this ewl the faws
raust provide as much as possible for the se-
curity of idividuals

With this view the Roman legistators did
tuo things they gave the persons accused per
mission to banish themsefves® before sentence
Was, d ¢ and they ordained that the

Iudges never entered sntoa eath
B2%€ hys opinion in one of these three ways
“Iabsolve * fcondemn  Itdocs not appear
deat 1o me ! this was becouse the people
mdzed or were supposed to yudge Bue the
People are far from being avalians all these
Testtictions and methods of arbitrition are
2bose theirreach they must hase oty one ob-
3¢t and one single fact set before them and
then they have only to sce whether they ought
1o condemn, to acquse or to suspend thewr
Judgment

The Romans introduced set forms of ac
tons? afrer the example of the Greeks and

INon bquet

? Quas actiones ne populus fr it vellet insty
€7el cevtas solemnesque esse vofuerums —: e
Ong Jur,i §6

goods of those who were condemned should
be sacred to preent thewe being confiscared
to the peaple We shall see in Book X1 the
other himuauons that were set to the udica
tory power resicing 1n the peuple

Solon Lnew how to prevent the abuse whach
the people might make of ther power in
crmunaf judgments He ordained that the
Court of Areopagus should re-examine the af
fair thac if they belicved the party accused

3In Francea peron though sued for more than
he owes Yoscs his costs 1f he has not oftered to pay
the exact dett
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was unjustly acquitted 1 they should impeich
him agam before the people that if they be
Lieved him unjustly condemned? thev should
prevent the execution of the sentence and
make them rejudge the procceding—an d
werable law that subjected the people ta the
censure of the magistracy which they most re
sered and even to theirownl

In ffairs of this kind it 15 always proper to
throw m some delays espeaally when the
party accused 1s under confinement to the
end that the people may grow calm and gne
their judgment coolly

In despotic governments the prince himself
may be judge But in monarchies this cannot
be the constitutton by such mezns would

BOOK 11
upon their being ordered by the king to give
their optaton concerning the warrant for his
arrest the president De Believre smd that
he found 1t very strange that a prince should
pass sentence upon 2 subject that kings had
reserved to themsehes the power of ‘pm)o‘:x

to be hurried 21wy into the other world! That
the prince s conntenance should inspire with
hopes and not confound with fears that us
presence alone removed ecclesiastic censures
and that subjects ought nat to go away dissitis
fied from the sovereign  When sentence nas
passed the same magistrate declired  Tlusts

be subserted and the depend d

ate powers annihufated all set forms of judg
ment would cease fear would take possession
of the people s minds and paleness spread 1t
self over eiery countenance the more confi
dence honour affection and secunty in the
subject the more extended 1s the power of the
monarch

Ve shall give here a few more reflections
on this point In monarchies the prince 1s the

an unp 1 to see contrary
to the example of past ages—~a king of France
n the quality of 2 judge conderaming a gen
tleman to death

Again sentences passed by the prince would
be an mexhaustible source of injustice and
abuse the courtiers by their mportuntty
would always be able to extort his deaisions
Same Roman emperors were so mad as to st
as judges themselves the consequence wis

party that prosccutes the person accused and  that na reigns ever so surprised the 3 orld
causes lum to be punished or acq d Now, with and injusuce
were he himself o s1t upon the trial he would Claudins  s1ys Tacitus®  having appro

be both judge ang party

In this government the prince has frequent
1y the benefit of confiscation so that here
agam by determmming criminal causes he
would be both judge and party

Further by this method he would deprnve
himselt of the most glortous attribute of sov
ereignty namely thac of granang pardon?
for 1t would be quite ndiculous of him to
male and unmake his deasions surely he
+ ould not choose to contradict himself

Besides this would be confoundmg all
rdeas 1t would be mmpossible o tell whether
aman was acquitted or recenved his pardon

Lows \III being desirous to st in udg
ment upon the triat of the Duke de la Valette 4
sent or some members of the parl ament and
of the privy counal to debate the matter
r:) Demosthenes Pro Corona p gy Frankfort
1604
°lxs‘l_ihrhuo«umm Lt ¢ of the Soplusts 1 Life

2Plato docs not th Ak tr gttt hingy 1o
ay B v are poests sho 1Y jres le at prials

t here preop Ie ate con lems ed ¢ ferth 1o ex fe or
1Waimpns ment
45ce the account of the trial of the Duke de Ja

Malette ) prnted a the Mer 13 of Afont
1001 U p G

priated to humself the determination of lw
surts and the function of magstrates grve oc
€asion to all manner of rapine® But Nero
upon coming to the empare after Clauds
endeavoured to conalinte the minds of the

s o 13 Ve een

a few freedmen 7

Under the reign of Arcadius  says Zont
mus® aswarm of calummators spread them
sehes on every side and infested the court
Upon a person s decease 1t was immedaately
supposed he had lelt no chuldren % and in con
sequence of this his property was given away

31t was afterwards revoked See the same ac

te Duc d slereon Today the presence of the
King at the tr 9l of 2 peer n order to conlen 1t
tim woul I seem a1 act of tyranny —F olfaire

SAuals a g

it <

8 Hustortes v

? Tle same d <order happened under Theodo
s1us ol @ younger
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by a yescupt For as the prince was surpris
mgly stupid and the empress excessively en
terprising she was a slas e to the insatiable av
ance of her domesucs and confidants nso-
much that to an honest man nothing could be
more desirable than death
Formerly says Procopus? there used to
bexery few people at court butin Justmians
Tegn as the Judges had no longer the liberty
of adminstening justice their tubunals nere
desetted whule the prince s palaceresounded
with the lingious clamours of the sesesal par
tes Everybody knows what 4 presutution
there was of public judgments and even of
the very laws themselses at that emperors
Coust
“The laws are the eye of the prince by them
he sees what would otherwise escape his obser
wagon Should he attempt the function of a
Judge he would not then labour for himself
but for impostors whose aum s to deceve hum

6 That tn Monarchies Mimusters oughe not to
Sitas Judges It 13 likewnse a very great incon
‘emsence 1n monarchues for the minsters of
the prince to sit as judges We have sull in
stances of states where there are a great num
ber of judges to decde exchequer causes
and where the mimisters nevertheless (a thing
mast incrediblel) would fain determine them
Many are the reflecions that here anse but
this single one will suffice fur my purpose

There 15 in the very nature of things a Tand
of contrast between a prince 5 council and his
courts of judicature The king s counail ought
10 be composed of a few persons and the
ourts of yudicature of 2 great many The rea
on 1t n'the former things should be nnder
taken and conducted with 2 kind of warmth
and passion which can hardly be expected

ut from four or five men who make it therr
tole bustness On the contrary m courts of ju

teature a certain coolness i Tequisite and an
wd ference 1n some measure 10 all manner
of affairs

7 Of asingle Mogistrate A magsstracy of this
Xind eannot take place but 1 a despoic gov
;"‘nm!nl We have an nstance in the Roman

o PSR

A Secret £ sty
SeeLeg 2 ;’?. Dg ff deong pur
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distinetion of the Decemvir He had suborned
a man to reclaim Virgima m his presence s
tus slave Virginia s relatives msisted that b
virtue of fus own Jaw she shonld be consigned
to them ull the defimtive judgment was
passed Upon which he declared that his law
had been enacted only 1n fayour of the father

and that as Virgimius was absent no applica

tion could be made of 1t to the present case 2

8 Of Accusation n different Governments At
Rome* 1t was lawful for one auzen to aceuse
anather This was agreeable to tl e spmt of a

his own hands Under the emperors the te
publican maxims were sull pursued and in
stantly appeared a pernicious tnibe a swarm
of informers Crafty wicked men whe could
stoop to any indignity ta serve the purposes of
theyr ambstion were sure to busy themselves
1 the search of erimunals whose condemna
tion might be agreeable to the prince  thus was
the road to honour and preferment $ but tuck
dly 1 € are strangers o it in our country

We have at present an admmable law
namely that by which the prince who 1s es
tablished for the execution of the laws ap-
points an officer 10 each court of judicature to
prosecute all sorts of ¢rimes i Ins name
hence the profession of ynformers 1s a thing
unknown tous for if this public avenger were
suspected to abuse his offce be would soon be
obliged to mention his author

By Platos Laws® those who neglect to 1n
form or to assist the magistrites are Lable 1o
punsshment This would not be o proper i
our days The public prasecutor waiches for
the safety of the citizens he procecds 1 his
office while they enjoy their quiet and ease

g Of th ¢ Severity of Punis! ments in dufferent
Governments The severuy of punishments is
£ rter for despotic governments whese prina
ple 11 terror than for a monarthy or 2 Tepub.
Tic whose spring 1s honour amz n,nuc .

.
formers-Annals § 30,
#nook 1x
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ment of 2 bad actton 15 conviction The civil
Jaws have therefore a softer way of correcung
and do not require so much force and severity

In those states 2 good leguislator 1s less bent
upon pumshing thau preventing crimes he 1s
mare attentiv€ to nsprre good morals than to
wflict penalties

It 1s 2 constant remark of the Chinese au
thors! that the more the penal laws were i
creased 1n their emptre the nearer they drew
towards a revolutton This 1» because punush
ments were augmented 1n proportion as the
public morals were corrupted

It would be an easy matter to prove that in
all or almost all the governments of Europe,
penalties have mcreased or dimimshed n pro.
poruon as those governments favoured or dis.
couraged liberty

In despotic gorernments people are so un
happy as to have a greater dread of death than
regret for the loss of life consequently thew
Ppumishments ought to be more severe In mod
erate states they are more afraid of losing theiy
Iives than apprehensive of the pam of dymg
those punishments therefore which deprive
them stmply of Life are suficsent

Men 1n excess of happimess or misery are
equally inclinable to severty witness con
qQuerors and monks It 13 mediocrity alone
anda muxure of prosperous and adverse for

hard life and :n despotic governments where
there 1s only one person on whom fortune
Tavishies her fasours while the muserable sub.
Jects Lie exposed to her msults people are
equally cruel Lemity seigns in moderate gov
emmenty

When in reading history we observe the
cruelty ol the sultans in ad:

BOOK VI

10 Of the ancient French Laws In the an
aent French lans we find the true spiot of
monarchy In ecases relating to pecunary
mulcts the common people are less severely
punushed than the nobihity * But in crimmal’
cases 1t 15 quite the feverse the nobleman Joses
s honour and his voice 1n court, while the
peasant, who has no honour to lose, undergocs
a corporal punishment

11 That uhen People are wirtuous few Pun
1shments are necessary The people of Rome
had some share of probity Such was the force
of this probity that the legislator had fre
quently no further occasion than to point out
the right road and they were sure to follow
1t one would 1magine that instead of precepts
1t was sufficient to give them counsels

The punsshments of the regal Jaws and
those of the Twelve Tables were almost all
abolished 1n the time of the republic, n con
sequence either of the Valerran! or of the Por
c1an Jaw & It was neser obsened that this step
did any manner of prejudsce ta the avil ad
ministration

This Valertan law which restramned the
magistrates from using violent methods against
a aitzen that had appealed to the people 1
fucted no other punishment on the person
wha nfunged 1t than that of bemng reputed
a dishonest man ¢

12 Of the Power of Puntshments Expenence
shows that 1n countries remarkable for the
lenity of thesr Jaws the spirit of the mmhabt
tants 1s as much affccted by slight penalties as
m other countries by seyerer punishments

1f an 1ncomvenience or abuse arsses m the
state a violent povernment endeavours sud
denly to redress 1t and 1nstead of putung the
old ll::ws M execttion st establishes some

ol
Justece we shudder at the very thought of the
museries of human nature
In moderate governments a good legistatar
may make use of everythmg by way of punish
ment s 1t Dot very extraordmary that one of
the chief penalties at Sparta was to deprive 2
person of the power of lending out hus wify
or of recenning the wife of another man and
to oblige hum 0 have no <ompany at home
but surgins? In shore whatever the law cally 3
punnhment 1s such effecuyely

* 1 shall show heteafter that China 18 1p thes 1
e
1.;;;:1 n the same case 33 2 Tepublic or 4 mon

crue which instanily puts a stop

2 s £ -

date it e touncil of Peter Defontrnes 13 €P¢
aally art 22
«
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tothe evil But the spring of government here
by loses 1ts elasticaty the imagination grows
accustomed to the severe as well as the miltder
pumishment and as the ferr of the latter d1
Munshes they are soon obhged in every case
to have recaurse to the former Robberes on
the tughuay became common 10 some coun
es i order to remedy this evil they m
vented the punishment of breaking upon the
wheel the terror of which put a stop for a
while to this miscluevous practice But soon
alter vobberies on the highways became as
ommon as ever

Desertion 1n our days has grown to 2 very
freat height 1n consequence of which it was
Judged proper to punish those delinquents
with death and yet their number did not di
mnish The reason is very natural a soldier
acenstomed 1o venture Jus bfe despises or at
fects 1o despise the danger of losng 1t He s
habituated to the fear of shame 1t would have
been therefore much better to have continued
A punishment! which branded hum with
facay for life the penalty was pretended to be

hed
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of the people are corrupted and become hab-
1tuated to despotism

Lysander’ having obtamed a victory over
the Athensans the prisoners were ordered to
be tned m consequence of an accusation

to cut off the hands of those whom they
should chance to make prisoners The Athent
ans were therefore all massacred except Ady
mantes who had opposed this decree Lysan
der reproached Phylocies before he was put
to death with having depraved the people s
mmnds and guven lessons of cruelty to all
Greece
The Argives  says Plutarch3 having put
fifteen hundred of their citizens to death the
Athenians ordered sacrifices of expration that
1t might please the gods to turn the hearts of
the Athenians from so cruel a thought
There are two sorts of corruptions—one
when the people do not observe the laws the
other when they are corrupted by the laws
ble eval because 1t1s 1n the very rem

thereased while 1t renlly

Mankind must not be governed with too
much sevenity we ought to make a prudent
Wie of the means which nature has gwen
s to conduct them If we nguire into the
¢ause of all human corruptions we shall find
that they proceed from the impunity of crim
inals and not [rom the moderation of pumsh
ments

Let us follow nature who has given shame
0 man for his scourge and let the heaviest
Part of the punishiment be the mfamy attend
mpat

Butf there be some countries where shame
1 nat a consequence of punishment this
must be owing to tyranny which has infict
:;i the same penalues on villasns and honest

en

And if there are others whete men are de-
terzed only by cruel punishments we may be
sure that this must sn a great Measure anse
from the violence of the gosernment which
has used such penalues for shight transgres-
stony,

It often happens that a degistator desiwous
of remedying an abuse thinks of nothing else
his eyes are open only to this object and shut
10 1s inconseniences When the abuse is ve-
dressed you see only the severity of the legas
lator yet there remains an avil 1n the state
har has sprung from this sevenity the minds

IThey shit 1 s nose or eut off hus €ars

an
edy 1tself

13 Insuffiriency of the Laws of Japan Excew
sive pumishments may even corrupt a despotic
government of this we have an instancein Ja

an
F Here almost all crimes are punished with
death * because disobedience to so greay an
emperor as that of Japan 15 reckoned an enor
mous crime The question is not so much to
correct the delinquent as to vindicate the au
thonty of the prince These notions are de
rved from servitude and are owing espeaially
to this that as the emperor 18 unsversal pro-
prietor almost all ermes are durectly against
hus interests

They punish with death lies spoken before
the magistrate * a proceeding contrary to pat
ural defence

Even things which have not the appearance
of 2 cnme are seyercly pumished for 1astance
a man that sentures hus money at play 1s put
to death

“True it 1s that the character of this people
so amanngly obstinate capricious and reso-

#\enophon Hit 11 2 §§20-7%

20 Tiose Who Are Inirusted with the Direc
tion of the Stote Affairs tg
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lute as to defy all dangers and calameies
seems to absolve their legistators from the um
putation of cruelty notwithstanding the ses
venty of thewr laws But are men who have a
nawural contempt for death and who Tip open
therr bellies for the least fancy—arc such men
1 sav mended or deterred or rather are they
not hardened by the continual prospect of
punsshments?

The relations of travellers nform us with
respect 1o the education of the Japanese that
children must be treated thera with mitdness
because they become hardened to pumish
ment that their slaves must not be toe rough
ly used because they immediately stand upon
their defence Would not one imagme that
they might easily have pudged of the spint
which ought to reign in their pohitical and av
1l goserpment from that which should prevail
1n their domestic concerns?

A wise legaslator would have endeavoured
to recium peaple by a just temperature of
punshments and rewards by maxims of phu
losophy morality and religion  adapted to
those characters by a proper applitation of
the rufes of fonour and by the enjoyment of
ease and tranquillity of hie And should he
have entertained any apprehension that ther
minds being inured to the cruelty of pumish
ments would no fonger be d by those

BOOK VI
terview between the Fmperor and the Deyro
at Meaeo ? The number of those who were sul
Tocated or murdered 1n that ary by mffans 1
meredible young mads and boys were carned
off by force and found afterwirds exposed 1
public places at unseasonable hours quite
naked and sewn in lLinen bags to prevent
thar knowing wiuath way they had passed
robberies were commmitted in all parts the bel
lies of hotses were nipped open to bring thew
niders to the ground and coaclies were aver
turned in order to stnp the Iadies The
Dutch who were told they could not pass the
might on the scaffolds without exposmg them
selves to the danger of being assasstnated
came down &¢

Tshall here gave one instance more from the
same nation The Emperor having abandoned
himself to infamous pleasures Tived unmar
ried and was consequently in danger of dying
without 1ssue The Deyro sent him two beau
uful damsels one he marned out of respect
but would not meddle with her Fis nurse
caused the finest women of the empire to be
sent for but alf to no purpose At lengeh an
armourer s dayghter having plesed his fan
€y? he determined 1o espouse her and had a
son The ladies belonging to the court €n
raged to see a person of such mean extraction

of a milder nature he would have conducted
fumisef(* 1 another manner and gained hus
point by degrees i particular cases that ad
mitted of any indulgence he would have mity
gated the pumishment till he should have
been able o extend this mitigation o all
cases

But these are sprnigs to which despotic pow
e 1s 3 stranger 1t may sbuse atself and that
ssallcando 1 Japan ¢ hasmade 1ts utmost
effort and bas surpassed even tseff in cruelty

As the minds of the people prew wild and
mntractable ey were obliged to have recourse
to the most hornid severty

Thus ss the ongm this the spinit of the laws
of Japan They had more fury however than
forte. They wcceeded the exurpation of
Ch y but such 3!

efforts
art:rrrm{q{e&nrmsu{ﬁmncy They wanted
to establish 2 good poliey and they have
shown greatef marks of their weakness

We have oty to read the refation of the in

! Let thus be olwersed as a max m Tactice
with regard 10 caves wiere tSe m Iy o people

13vcteen deprased y too
Lircleendep ¥ (00 great  seventy of pun

); ta th stilled the child The
erime was coneealed from the Fmperor for he
would have defuged the land with blood The
excessive severity of the Jaws hinders there-
fore their execution when the punishment
surpasses all measure they are frequently
obliged to prefer impunyty tot

14 Of the Spurit of the Roman Senate Under

gaged the consuls to Prapose 1t by reason that
C Cornelius the tribune had resolved to
cause more severe punishments to be estab
Uished agamst thus cime to wiucl, the people
seemed greatly inclined The senate mightly
Judged that immoderate punichments would
stnke andeed a rerror min people s minds
but must have also this effect that there would
be nobody afterwards to accuse or condemn
2 C Mection of Faynges that Contrsbuled to the
Es'n;?::;hmrm of ¥ ¢ East Indig Company,v p 2
¢The ginlty were condemned to a fine they
ould not be admitied 1nto the rank of senatots
nn:lr;;’;mnlltd to any pul lic off ce ~Dio xxx%1 %1



CHAP 15

whereas by proposing moderate penalties
there would be always yjudges and accusers,

15 Of the Roman Laws tn Tespect to Punuh
ments 1 am strongly confinmed m my sent
ments upon finding the Romans on my side
and I thunk that pumnust are d
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1t which I have observed to be natural to a re-
public.

Sulla who confounded tyranny anarchy
and Lberty made the Cornchian laws He
seemed to have contrived regulations merely
with a view to create new cnmes Thus dis-
an mfinite number of actions by

with the nature of governments when I be
fiold this great people changing in this respect
their avil laws ir-proportion as they altered
their form of government

The regal laws made for fugitives slaves
and vagabonds wereyery severe The spint of
a republic would have required that the de
temvirs should not have 1nserted those laws
in therr Twelve Tables but men who aimed
At tyranny were far from conforming to a re-
publican spint.

Livy says T 1n relation to the punishment of
Metis Suffetus dictator of Alba who was
condemned by Tullis Hostihus to be fas
tened to two chariots drawn by horses and
torn asunder that thrs was the first and last
F 1 which the of hu
manmty seemed to have been lost He 1s mis-
taken the Twelve Tables are full of very cm
ellawns?

The design of the decemvirs appears more
Conspicuous 1 the capial punishment pro-
nounced agamst Libellers and poets This 13
not agreeable to the genws of a republic
where the people like to see the great men
humbled But persons who aimed at the sub-
version of liberty were afraid of wrtings that
mught revive ats spint ?

After the expulsion of the decemvirs, almost
all the penal laws were abolished It s true
they were not expressly repealed but as the
Portan law had ordained that no atzen of
Rome should be puttodeath they were of no

further use

This s exactly the time to which we may re-
fer whar Livy sayst of the Romans that no
Peaple were ever fonder of moderation m
Punisfiments

Butaf to the lenity of penal laws we add the
Tight which the party accused had of with
drawing before yudgment was pronounced we
shall find that the Romans {ollowed the spr

1Nook 1 28

*We find there the punishment of [re and gen
;gl‘lz gtp-m punhments theft punished with

Sulla amimated with the same sp f as the de-
cemyirs followed their example in augmenting
1l : m:xiu‘;; agunst satirical writers.

Y

the name of murder he found murderers m
all parts and by a practice too much followed
he latd snares sowed thorns and opened prec
1pices wheresoeser the citizens set thesr feet
Almost all Sulla s laws contained only the
mterdiction of fire and water To this Cxsar
added the confiscation of goods ¥ because the
nich by preserving their estates 1 ewile be
came bolder m the perpetrauion of enimes
“The emperors having established a military
government soon found that 1t was as terrible
to the prince as to the subject they endeav
aured therefore to temper 1t and with this
Vil . e 3 ta-

nto three classes ¢ those which refated to the
prnapal persons 1 the state? which were
very muld those which were mflicted on per
sons of an inferior rank ® and were more se
vere and i fine such as concerned only per
sons of the lowest condition * whuch were the
most rigorous
Maximinus that fieree and stupid prince

ncreased the ngour of the miltary govern
ment which he ought to have softened The
senate were informed yays Caprtolimus @ that
some had heen crunified others exposed to
wild beasts or sewnt up in the skins of beasts
Tately lulled without any manner of regard to
thewr dignty It seemed as if he wanted to ex
eraise the military discipime on the model of
which he pretended to regulate the awl ad
ministration

In The Consideration on the Rise and De
clension of the Roman Grandeur ¥ we find in
wibae aremras Sanwaniine alang’ ghe amd

3 Parnat facinorum euxit cum locupletes eo fa
cilius scelere se obligarent quod miegns petn
monus_exularent ~Suetonus i Life of Jubuy
Cersar 162

Sce the Leg 8 §legs, od leg Cornel de sic
avus and a vast number of others in the Digest
and in the Co fex

1 Sublimcares

 Medios
*1ifmos Leg 3 § logrs ad leg Comnel de nc
arus

w3ul Cap Maximins duo 8.
BChapter 17
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tary despotssm 1nto a military and awni gov-
ernment, and drew nearer to monarchy.
"There we may trace the different revolutions
of this state, and see how they fell from ngour
o ndolence, and from indolence to wmpu-
nity,

16. Of the just Proportion between Punishs
ments and Crimes 1t 13 an essential point, that
there should be a certain proportion in pun-
shments, becavse 3t s essentsal that a great
crime should be avoided rather than 1 small
er, and that which 15 more pernicious to soci-
ety rather than that which 1s less

“An impostor,! who catied himself Constan-
tine Ducas, rassed a great msurrection at Con-
stanuinople He was taken and condemned to
be wlupped but upon mforming agamnst sev-
eral persons of distinction, he was sentenced
t0 be burned as a calumniator ' 1t 15 very ex
traordmary that they should thus proportion
the punishments between the anme of hugh
treason and that of <alumny
asked what crime the man had commutted He
was answered, “Please your Majesty, he has

[ B

Serenty pessons having conspired against
the Emperor Basl, he ordered them to be
wlupped, and the hair of thewr heads and
ficards to be burned A stag one day, having
taken hold of him by the girdle with his horn,
one of hus retunue drew hus sword cut the gir-
die and saved hum, upon which he ordered
that person’s fiead to be cut off, for having,”
said he, * drawn his sword agamnst hy sover
eign "t Who could imagine that the same
Pprince could ever have passed two such differ-
ent judgments?

115 2 great abuse amongst us to condemn
to the same punishment a person that only
Tobs on the hughway and another who robs
and murders Surely for the public secunty,
some difference should be made in the punish
ment,

InChina these who add murder 1o robbe
are cuein pieces > but not so the athers, to this

) 2t of Nucephorus patsuarch of Constanun
op)

#In \scephons fintory
THather b flalde s p 6
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dufference it is owing that though dhey robn
that country they never murder

In Russia, where the punishment of robbery
and murder 1s the same, they always murder$
The dead say they, tell no tales

‘Where there 1s no difference in the penalty,
there should be some 1 the expectation of
pardon In England they never murder on the
highway, because robbers have some hopes of
transportation, which 13 not the case n re
spect to those that commit murder

T orl - T

deprives 1t of these advantages

17 Of the Rack. The wickedness of mankind
makes 1t necessary fof the law to suppose them
better than they really are. ¥ence the depo-
sion of two witnesses is sufficient in the
puniskment of all crimes The law believes
them, as if they spoke by the mouth of truth.
Thus we judge that every chuld concewved
m wedlock 18 legiumate, the law having @
confidence in the mother, as 1f she were chas-
tity atself But the use of the rack agamst cnm
inals cannot be defended on a Iike plea of
necessity

We have before us the example of a nation
blessed with an exeslent vl governmentf
where without any inconventence the practice
of racking criminals 13 rejected It 18 mot,
therefore, 1n 1ts own nature necessary

So many men of leatning and genans have
written against the custam of torturing cnim-
anals, that after them 1 dare not presume 1o
meddle with the subject 1 was gowng to 537
that 3t might st despotic states, where what
ever inspires fear 1s the fittest sprng of gov-
ernment 1 was gong to say that the slaves
amang the Greeks and Romans~but nature
«cnes out afoud, and asserts her nights.

4 Present State of

$ The English f Russin, Perry

4 The citizens of Atliens conld not be put to the
sach {Lysias, Oval_sontra Agorat) unless §t was
for hizh treason The tortute was uyed within
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18 Of pecuniary and corporal Punsshments
Qurancestors the Germans, admitted of none
but pecuniary punishments Those free and
warlike people were of opiuon that therr
bload pught 1ot to be spailed but with sword
whand On the contrary, these punishments
arerejected by the Japanese,? under pretence
that the nich mught elude them But are not
the nch afrud of being stripped of their prop-
€152 And might not pecumiary penalties be
Proportioned to people's fornunes? And, in
fine might not mfamy he added to those pun
ishments?

A good legistator takes a yust medwum he
ordaims nerther always pecuniary, nor always
corporal punishments

19 Of the Law of Retahation The use of the
Iaw of retaliation? 13 very frequent in despotic
ountres, where they are fond of simple laws
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parents have undergone the like fate, are as
severely pumshed by shame, as they would be
1n China by the loss of their ives

23 Of the Glemency of the Prmce Clemency
13 the characteristsc of monarchs In repubhics,
whose principle 1s virtue, 1t 1s fiot $0 necessary
In despotic governments, where fear predom
nates 1t 15 less customary, because the great
men are to be restrained by examples of se
verty It s more necessary in monarchues,
where they are governed by honour which
frequently requires what the veny law forbuds
Dusgrace 1s here equivalent to chastsement,
and even the forms of justice are punish
ments Thas isbecause particular hinds of pen
alty are formed by shame, which on every nde
nvades the delinquent

‘The great men sn monarchues are so heavily
punushed by disgrace, by the low {though of
ten 1mag y of therr fartune aredit ac

Moderate g admitof it
but with thas difference, that the former exer
Gse it an full nigour, whereas among the latter
3t ever receives some kind of hmitation

e Jaw of the Twelve Tables admitted
two first, 1t never condemned to retahation
but when the plantiff could not be satishied
n any other manner? Secondly, after con
demnation they might pay damages and inter
est*and then the corporal was changed into a
Pecumary punishment $

30 Of the Punishment of Fathers for the
Cnimey of thesr Chnldren In China, fathers are
Punished for the crimes of theur chuldren Thas
%as Jikewuse the custom of Perut—a custom
derned from the notion of despotic power
Lutte does 1t sigfy to say that in China the
father 1s punished for not having exerted that
Patemal authonty which nature has estab-
Ished and the laws themselves have im
proved This stll supposes that there 15 no
honour among the Chinese Amongst us par
s whose children are condemned by the
faws of their country, and children’ whose

3 See hempfer

#1055 ptablyshed 10 the Koran Se the chapter
Of the Cow

38 membrum m{u, ny eum eo pocit lalio esto
M;‘;-b- Gellias, xc

1
3Sce atso the Law of the Vingoths, s tt- 4 §§
$Sce Garalasa Hatory of the Cusl Hers of
V.

quamntances, and pleasures, that rigour m re
spect to them s needless It can tend only to
divest the subject of the affecuon he has for
the person of hus prince, and of the respect he
ought to have for public posts and employ
ments
As the mseability of the great s nateral toa
despatic gosermument, sa their secunty @ @
terwoven with the nature of monarchy

So many are the adsantages which mon
archs gan by clemency, 5o greatly docs it rasse
their fame and endear them to thewr subjects
that 11 15 generally happy for them to bavean
opportonity of displaying it which 1n this
part of the world 15 seldom wanung

Some branch perhaps of therr authonty,
but never hardly the whale will be duputed,
and if they sometimes fight for their crown,
they do not fight for therr life

never 10 spill the blond of his subyects, Anas-
tasuus® punished no crmes at il fsaac Ange-
fus took an aath that no one should be put to
death dunmg lus reign Those Greek emper
ors forgot that 1t was not for nothing they
were entrusted with the sword

s Fragment of Susdas, sn Constantune Forphyro-
genitus,
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BOOK VII

Book VII CONSEQUENCES OF THE DIFFERENT PRINCIPLES OF THE
"THREE GOVERNMENTS WITH RESPECT TO SUMPTUARY Laws,
Luxury, AND THE CONDITION o WOMEN

1 Of Luxury Luxury s ever in proportion to
the nequality of fortunes 1f the riches of a
state are equally divided there will be no Jux
ury for 1t 15 founded rerely on the conven:
ences acquired by the labour of others

Tn order 10 have this equal ditribution of
riches the law ought to gave to each man only
what 15 necessary for nature If they exceed
these bounds some will spend and others will
acquire by which means an imequaluy will be
established

Supposing what 15 necessary for the support
of nature to be equal to a given sum the lax
ury of those who hayve only what 15 barely nec
essary will be equal to a cipher af a person
happens to have double that sum his luxury
will be equal to onc he that has double the
latter s substance will have a luxury equal to
three af this be sull doubled there will be a
luxury equal to seven so that the property of
the subsequent individual being always sup
posed double to that of the preceding the lux
ury will increase donble and a unit be always
added n this progression o 1,3 7 15 31 63

127

In Platos republict luxury might have
heen exactly calculated “There were four sorts
of censuses or rates of estates The first was ex
actly the term beyond poverty the second was
double the third triple the fourth quadruple
to the first In the fint census luxury way
equal to 2 apher 1in the second to one 1n the
third to two m the fourth to three and thus
1t {oltlowed 111 an arithmetical proportion

Considering the luxury of different nations
with respect to one another 1t 1s m each state
a pound prop to the quality of
fortunes among che subjects and to the m
equality of wealth in different states In Po-
tand for example there 1y an extreme m
equality of fortunes but the poerty of the
whole hunders them from having so much lux
ury as in 2 more opulent gosernment

Luxury 1s also in proporuon to the popu
fousness of the towns and espeaally of the
cipital 50 that st 13 1n a compound propor
110n 10 the riches of the state to the mequal

1The € censws was the hered tary share
land 2ad Plate would not atiow lhemrlyo have :::

other effects abo
Shher glects above  tnple of the hereditary

1ty of private fortunes and to the number of
people settled m parucular places

Ia proportion to the papulousness of towns
the 1nhabitants are fitfed with notions of van
ity and actuated by an ambiuon of distin
guishing themselves by traftes ? 1€ they arevery
numerous and most of them strangers to one
another their vanity redoubles because there
are greater hopes of success As luxury inspires
these hopes each man assumes the marks of
2 supenor condition But by endeavounng
thus at distinction eyery one becomes equal
and distinction ceases as all are destrous of
Tespect nobody s regarded

Hence anses a general inconvemence
Those who excel 1n a profession set what val
e they please on their labour this example s
followed by people of inferior abslities and
then there 15 an end of all proportion between
our wants and the means of satisfying them
‘When Iam forced to go to law 1 must be able
to fec counsel when Iam sick Imust haves
1n my power to fee a physicran

It 15 the opinion of several that the assem
blage of 50 great a mulutude of people in cap
1tal cities 1s an obstruction to commerce be
cause the inhabitants are no longer at a prop-
er distance from each other But I cannot
thurk so for men have more desires more
wants more fancies when they e together

2 Of sumptuary Laws in a Democracy We
haye observed that in a republic where riches
are equally divided there can be no such thing
as luxury and as we have shown in the 5t
Book® that this equal distribution consututes
the excellence of a republican government
hence 1t follows that the less Juxury there 13
m a republic the more 1t 15 perfect There
was none among the old Romans nont
among the Lacedemonians and 3n republics
where this equality 15 not quite lost the spirit

* Inlarge and populons ciicy  says the authot
of the Fable of the Bees 3 p 133 they wel
clothes above their rank and consequently have

the f leasure of | e ; estcemed by a vast majority
not as whil thee 2 & 1 N - - ahe

Wishes
3sChapters 3 4
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of commerce industry and yirtue renders ev
ery man able and willing to live on hus own
property and consequently prevents the
Frowth of luxury

The laws concerning the new diision of
Iands insisted upan so eagerly 1n some repub.
hes were of the most salutary nature Theyare
dangerous only as they are sudden By reduc
g anstantly the wealth of some and increas.
ing that of others they form a revolution m
cach farly and must produce a general one
1n the state

In proporuon as luxury gams ground mn a
Tepublic the ruinds of the people are turned
towards their particular interests Those who
are allowed only what 15 necessary have noth
ng but theiwr own reputation and thewr coun
try sglory n view But a soul depraved by lux
ury has many other desires and soon becomes
an ¢nemy to the laws that confine it The lux
ury 1o which the garnison of Rhegium began
1o lve was the cause of their massacring the
inhabitants

No sooner were the Romans corrupted than
their desires became boundless and ymmense
Of this we may judge by the price they set on
things A pitcher of Falernian winet was sold
for a hundred Roman denari a barrel of salt
meat from the kingdom of Pontus cost four
hundred 2 good cook four talents and for
bays no price was reckoned too great When
the whole world mpelled by the force of cor
Tuption 1simmersed sn voluptuousness * what
must then become of virtue?

3 Of sumptuary Laus in en Anstocracy
There 15 this mconvenience in an ifl-consty
tuted anstocracy that the wealth centres in
the nobility and yet they are not allowed to
spend for as Juxury 1s contrary to the spuit
of moderation 3t moust be banished thence

s government comprehends  therefore
only peaple who are exiremely poor and can
hot acquire and people who are vastly rich
and cannot spend

In Venice they are compelled by the laws
to moderation They are so habstuated to par
Simony that none but rovriesans can male
them part with their money Such 15 the meth
©d made use of for the support of industry
the most contemptible of women may be pro-

T t of the sfth book of Diodorus
q“ng:l:n&m‘u:“mgg Porphyrogemtus 1 his
Extract of Fartues and 1ices

2 Cum maxsmus omrite M O7]
rsset ~Iiid

petus ad buxuriam
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fuse without danger, whilst those who cantrib.
ute to their extravagance consume therr days
1n the greatest obscunty

Admurable in this respect were the mstitu
tions of the principal republics of Greece The
rich employed their money n festivals must
cal choruses chanots horse races and charge
able offices Wealth was therefore as burden
some there as poverty

4 Of sumptuary Lews in a Monarchy Tac
tus says? that the Suiones 2 German nation
has 2 particular respect for nches for which
reason they e under the government of onc
person Thus shows that Iuxury 1s extremefy
proper for monarchies and that under this
government there must be no sumptury faws

As niches by the very constitution of mon
archies are unequally divided there 15 an ab-
solute necesuty for luxury Were the rich not
to be lavish the poor would starve It1s even
necessary here that the expenses of the opu
lent should be 1n proportion to the mequality
of fortunes and that luxury as we have al
ready obsenved should increase sn this pro-
portion The augmentation of private wealth
15 owing to its having deprived one part of the
atizens of their necessary support thus must
therefore be restored to them

Hence 1t 1s that for the preservation of 1
monarchical state Tuxury ought continunlly
to mcrease and to grow more extensive as it
nises from the Iabourer to the aruficer to the
merchant to the magistrate to the nobility o
the great officers of state up to the very
prince otherwise the nation will be undone

In the resgn of Augustus a proposal was
made n the Roman senate which was com
posed of grave magistrates learned anvihians
and of men whose heads were filled with the
nouon of the primitive times, to reform cthe
manners and luxury of women It 1s curtous to
see 1 Dio ¢ with what art this pnnce eluded
the importunate solicitations of those sena
1ors Thaswas beorase hewas foondang amon
archy and disselving a republic.

Under Tiberus the Ediles proposed in the
senate the re-establishment of the anaent
sumptuaty laws® This prince who did not
want sense opposed 1t The state  said he

could not possibly substst in the present situ
ation of things How could Rome how could
the provinces Ine? We were frugel while we

D Morsbus Germanorum 43

4Dio Caswus I 16

STaatus Annals, in 31
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were only masters of one city now we con
sume the riches of the whole globe and em
ploy both the masters and their slaves 10 our
service * He plainty saw that sumptuary laws
would not suit the present form of govern
ment

‘When a proposal was made under the same
emperor to the senate to protubnt the gover
nors from catrying therr wa g5 with them mto
thep b £ the an
srregulanty which followed those ladies the
praposal was rejected It was smd that the ex
amples of ancient anstessty had been changed
mto a move agreeable method of hving ! They
found there was a necesstty for dufferent man
ners

Luxury 13 therefore absolutely necesary in
monarchies as it ts also m clespous states In
the former its the use of hiberty 1n the latter
218 the abuse of servitude A slave appomted
by his master ta tyranase os er other wretches
of the same condinion uncertam of enjoying
tomorrow the blessings of to day has no other
febesty than that of glutung the pride the
passions and voluptuousness of the present
maornent

BOOR VII

merchandise, bemg at too hugh a price will re-
quire such 10 exportation of home manufze
tures as to deprne them of more advantiges
by the loss of the Iatter than they can recene
from the possession of the former, they will
fortnd ther besng introduced And ths s the
spint of the Jaws which i our days have been
passed 1 Swedent Such are the sumptuary
Iws proper for monarchses

Ingeneral the poorera state the moretss
rumed by its relative luxury and consequent
1y the more ocrasion 1t has for relative sump-
wary laws The nicher a state the more it
thrsves by sts velatsve Juxury for which reason
1t must take particular care not o make any
relative sumptuary laws This we shall better
explam n the book on commerce,? hete we
treat only of absolute huxury

6 Of the Luxury of China Sumptuary laws
may in some governments be necessary for
particulas reasons The people by the mflu
ence of the cimate may grow 50 numeroys
and the means of subsistsng may be so unces”
tam as to render a umiversal appheation {0
agriculture extremely necessiry As luvury in

Hence arses a very natusal Re
publics end with luxury monarchies with
poverty*

5 Inwhat Cases sumptuary Laws are useful 11
a Monarchy Whether 1t was from a repubh
can spirst ot from some ather p e

those s g thesr Y
laws should be very severe In arder, therefore
to be able to judge whether luxury ought to
be encouraged or proscribed we should exam
e first what relaion there 35 between the
nurmber of people and the facitity they have of

cumstance sumptuary laws were made sn Ara
gon wn the middle of the Murteenth century
James the First ordained that neither the king
nor any of hus subjects should have above two
sorts of dishes at a meal and that each dish
should be dressed only ene way exeept 1t were
game of their own kithing 3

In our days sumptuary laws have been also
caacted 1n Sweden but with 2 different view
from those of Aragon

A may make lans

5 In England the soil
produces more grain than s necessary for the
mawntenance of such as cultivate the Jand and
of those who are employed tn the woullen
manufactures This country may be therefore
allawed to have some trifling aris and conse
quently Juxury In France lWkewwse there
corn enaugh for the support of the husband
man and of the manufacturer Besides a for
esgn trade may bring in so many neceswriey 12
rewm for tays that there 55 no danger to be

with a wiew to absojute fruga!uyl thi 1y the
spinit of sumptuary fans m tepublics and the
very nature of the thing sh iss that such was
the dessgn of those of Aragon
Sumsptuary laws may hkewise be

; 1 from lusury

On the contrary in China the wormen are
so prolific and the human spectes multiplics
%o fast that the Jands though never so much
cultivared are scarcely sufficient 1o support

with 2 design o promote a relative Erugality
when a government percesng that foreign
FRiubra duntiry teterum melius ef bty mu
tata - Lacitus Annals 3y
0puler in partiura » t iem ~Flotuy
o1
3 Contitut
G Fraen Diapania 1y T 88 2%

hah Here Tuxury is per
nicious pad the spirst of andustry and ceono-
my 18 as requisite as in any repubhic  They are
obliged 1o pursuc the necessary arts and to

# They tave proh bated sach wines and other
coutly metchandue

3 Lettres persanes 106 See below xx 2

# Lurcurs bas hoen here atways profuinted
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an emperot of the family of the Tangs? held
itas 2 maxim that if there was a man who did
notwork orz woman that was idle somebody
must suffer cold or hunger m the empire
And on this pninciple he ordered a vast num
ber of the monasteries of Bovzes to be de-
stroyed

‘The third emperor of the one and twent:
eth dynasty? to whom some precious stones
were brought that had been found 1 a mue,
ordered 1t to be shut up not choostng to fa
tigue hus people with working for a thing that
could neither feed nor clothe them

So great 1s our luxury says hiayventr

that people adorn with embroidery the shoes
of boys and girls whom they are obliged to
sell Is employing so many people in making
dIothes for one person the way to prevent a
great many from wanting clothes? There are
tenmen who eat the frusts of the earth to one
employed in agriculture and 1s this the means
of preserving numbers from wanting nourish
mentp

7 Fatal Consequence of Lauxury m Chung In
the history of China we find 1t has had twenty
two successre dynasties that 1s 1t has expent
enced twenty two general without mention
ng a prodigious number of particular revo
lutions ‘The first three dynasttes lasted a long
tme becavse they were wisely adnunistered
and the empire had not 5o great an extent as
afterwards obtuned But we may observe in
general that all those dynasties began very
well Virtue attention and vigilance are nec
¢€ssary m China these prevailed m the com
mencement of the dynasties and failed in the
end Tt was natural that emperors trained up
n military to1l who had compassed the de
throning of a family 1mmersed 1 pleasure
should adhere to virtue which they had found
0 advantageous and be alraid of voluptuous-
ness which they knew had proved so fatal to
the family dethroned But after the three or
four first prnces corrupuon luxury mdo-
lence and pleasure possessed thetr suctessors

"R Father Du
il fon of Ghima svet Dymasy m Father
aldes work
n a dseurse ated by Fatber Du Halde 13,

P g
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ened the family declined the grandees rose
up the eunuchs gamed credit none but chul
dren were set on the throne the palace was at
varance with the empire a lazy set of people
that dwelt there rumed the mdustrions part
of the nation the emperor was killed or de
stroyed by a usurper who founded a family
the third or fourth successor of which went
and shut himself up 1n the sery same palace

8 Of public Contnency So many are the im
perfections that attend the loss of virtue 1t
wornen and so greatly are their minds de
praved when this prncipal guard 1s removed
that 1 a popular state public inconunency
may be considered ay the last of miseries and
as a certamn forerunner of a change in the con
stitution

Hence 1t 15 that the sage legslators of repub
lican states have ever required of women 2
particular gravity of manners They have pro-
scribed not only vice but the very appearance
of 1t They have bamshed even all commerce
of gallantry—a commerce that produces idle
ness that renders the women corrupters even
before they are corrupted that gives a value
to trifles and debases things of importance 2
commerce m fine that makes people act en
tirely by the maxams of nidicule 1 which the
worten are so perfectly skilled

g Of the Condition or State of Women in dif
ferent Governments In monarchies women
are subject to very Intle restraint because as
the dstinction of ranks calls them to court
there they assume a spinit of liberty which 1s
almost the only one tolerated in that place
Each courtier avarls lumself of thewr charms
and passions 1n order to advance his fortune
and as therr weakness admts not of pride but
of vanuty luxury constantly attends thern

In despotic gorernments women do not 11
troduce but are themselves an object of lux
ury They must be 1n a state of the most 1y
orous servitude Liery oneoiions ihe spinit ot
the gosernment and adopts 10 his own famuly
the customs he sees elsewhere established s
the laws are very severe and executed on the
spot they are afraid lest the Iiberty nf women
should expose them to danger Their guar
rels indiscretions  repugnancies  jealousses
prques and that art mn fine whieh e souls
have of interesting great ones would he at
tended there with [atal consequences.

Besides as princes in those countries make
a sport of human nature they allow them
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selies a multitude of women and a thousand
considerations oblige them to keep those
women 1n close conhnement

Inrepublics women are free by the laws and
restrained by manners luxury 1s banished
thence and with 1t corruption and vice

In the cities of Greece where they were not
under the restramt of a religion which de-
clares that even amongst men regulanty of
manners 1sa part of virtue where a blind pas
sion phed with a il
and love appeared only 1n a shape which we
dare not mention while marniage was con
sidered as nothing more than simple friend
ship ! such was the virtue stupliaty and chas-
tity of women 1n those cities that in this re
spect hardly any people were ever known to
hase had 2 better and wiser polity *

10 Of the domestic Tribunal among the Ro
mans The Romans had no particular magis-
trates like the Greeks to mnspect the conduct
of women The censors had not an eye over
them as over the rest of the repubhc

The stitution of the domestic tribunal®
supplied the magistracy established among
the Greeks 4

The husband summoned the wile's rela
trves and tried her m their presence s This try
bunal preserved the manners of the republic
and at the same time those very manners
maintaned this tnbunal For 1t deaded not
only in respect to the violation of the Iaws but
also of manners now 1 order to Judge of the
violation of the latter manners are requisite

The penalues inflicted by this tribunal

1“In respect 10 true love  says Plutarch “the
women have nothing to say to 1t In his Treatsse
of Loie p Goo He spoke in the style of hss time
See Xenophon i the dialogue intitled Hiero

2\ Athens there was a particular magistrate
+ ho_ inspected the conduct of women

vami ey

* 1L ap pears from D onysius Halicarnasos 1,
that Remuluts institution was thar i ordmaty
ey e hudand should mt as Jurdge wn the

e
st and those which are less a0
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ought to be, and ctually were arbitrary for
all that relates to manners and to the rules of
modesty can hardly be compnsed under one
code of laws It 1s easy sndeed to regulate by
Iaws what we owe to others but 1t 1s very diff
cult of comprise all we owe to ourselves

The domestrc tribunal inspected the gener
al conduct of women but there was one crime
which beside the animadversion of thes triby
nal was Itkewise subject to a public accusa
tion This was adultery, whether that mn a re
public so great 2 depravation of manners tn
terested the government or whether the wifes
1mmorality might render the husband suspect
ed or whether 1n fine, they were afraid lest
even honest people might choose that this
crime should rather be concealed than pun
1shed

1t In what Manner the Institutions changed
at Rome, together with the Government As
manness were supported by the domestic trl
bunal they were also supported by the pub-
he accusation, and hence 1t 15 that these two
things fell together with the public manners
and ended with the republic®

The establishing of perpetual questions,
that 15 the drvision of junisdiction among the
pretors and the custom gradually introduced
of the prrtors determiming all causes them
selves 7 weakened the use of the domesttc trt
bunal This appears by the surprise of histort
ans who look upon the decistons which Tt
berius caused to be given by this tribunal as
singular facts and as a renewal of the ancient
course of pleading

The establishment of monarchy and the
change of manners put likewsse 2n end to pub-
licaccusitions It might be apprehended lest 2
dishonest man affronted at the shight shown
him by a woman sexed at her refusal and
imtated even by her virtue should form a de-
sign to destroy her The Julian law ordained
that a woman should not he accused of adul
tery ull after her husband had been charged
with favouning her trregularities which lim
aed greatly and annihilated as it were this
sort of accusation ®

Sextus Quintus seemed to have been desst
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ous of reviving the pubhc accusations ! But
there needs very little reflection to see that this
law would be more improper m such a mon
archy 2s hus than mn any other

12 Of the Guardianship of Women among
the Romans The Roman laws subjected wom
en to a perpetual guardianship except they
were under cover and subject ta the authority
of a husband 2 This guardianship was given to
the nearest of the male relatives and bya vul
gar expresston® 1t appears they were very
smuch confined ‘This was proper for a repub
lic but not at all necessary 1n a monarchy 4
That the women among the ancient Ger
mans were likewise under a perpetual tute
lage appears from the different codes of the
Laws of the Barbarians $ Thus custom was com
municated to the monarchues founded by
those people but was not of long duration

18 Of the Punishments decreed by the Em
perors agasnst the Incontinence of Women
The Julian law ordamed a punishment
agawnst adultery But so far was this law any
more than those afterwards made on the same
account from bemng a mark of regulanty of
manners that on the contrary it was a proof
of their depravity

The whole political system n respect to
‘women recerved a change n the monarchical
state: The question was no longer to oblige
them to a regularity of manners but to pun
1h thexr crimes That new laws were made to
Ppunish therr crimes was owing to their leav
ing those transgressions unpumished which
%ere not of so criminal a nature

The frghuul dissolution of manners
obliged indeed the emperors to enact laws in
order to put some stop to lewdness but 15 wa‘s

1 Dio the conduct of Augustus on this occa
s10n and in what manner he eluded both

Sextus Quuntus orduned that if a husband
&id not e ake Tus complaint tohum of

stus
suld

THE SPIRIT OF LAWS 19

his prtorian and censorian office, the repeat
ed snstances that were made him® for that pur
pose

It 15 true that we find 1n historaans very rig
1d sentences passed 1n the reigns of Augustus
and Tiberius agamst the lewdness of some
Roman ladies but by showing us the spirit of
those reigns at the same time they demon
strate the spirit of those decisions

The principal design of Augustus and Ti
berius was to punush the dissoluteness of their
relatives It was not therr immorality they
pumshed but a particular aime of rmpiety or
high treason” of therr own mvention which
served to promote a respect for majesty and
answered their private revenge Hence it 1s
that the Roman historians invewgh so bitterly
aganst this tyranny

The penalty of the Julian law was small 8
‘The ¢mperors 1nsisted that 1n passing sen
tence the judges should increase the penalty of
the law This was the subject of the mvectrves
of historians They did not examine whether
the women were deserving of pumshment but
whether they had viclated the law in order to
punsh them

One of the most tyrannical proceedings of
Tibernus® was the abuse he roade of the an
cient laws When he wanted to extend the
punishment of a Roman lady beyond that in
flucted by the Julian law he revied the do-
mestic tribunal ©

These regulations in respect to women con
cerned only senatortal families not the com
mon people Pretences were wanted to accuse
the great which were constantly furnished by
the dissolute behaviour of the ladies

In fine what I have above obsenved name
ly that regulanty of manners 1s not the prim

evaded thar pet tion by telling them that 1 ev

»
Tiva ngo
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aple of monarchy was never better verified
than under those first emperors and whoever
doubts 1t need only read Tacitus Suetonius
Jusenal or Marnal

14 Sumptuary Laws among the Romans We
have spoken of public mcontinence because
it 15 the inseparable companton of luxury If
we leave the motions of the hewre at Liberty
how shall we be able to restraimn the weakness
es of the mmnd?

At Rome besides the general nstitutions,
the censors prevailed on the magstrates to en
act several particular taws for maintainimg the
frugality of women This was the design of the
Fanman Liantan and Oppian laws We may
see 1n Livy! the great ferment the senate wasin
when the women msisted upon the resocation
of the Oppian law The abrogation of this law
1s fixed upon by Valerius Maximus as the pertod
whence we may date the luxury of the Romans

15 Of Dowries and Nuptial Advantages i dif
ferent Constitutions Dowrtes ought to be con
siderable tn monarchies 1 order to enable
husbands to support their rank and the estab-
hshed luxury In republics where luxury
should never reign ? they ought to be moder
ate but there should be hardly any at all 1n
despotic governments where women are 1n
some measure slaves

‘The communuty of goods imtroduced by the
Trench laws between man and wife 15 ex
tremely well adapted to a monarchical govern
ment because the women are thereby inter
ested 1n domestic affairs and compelled as it
were o take care of thewr family It s less so
in a republic where wamen are possessed of
more virtue But at would be quite absurd in
despotic governments  where the women
themsehes generally constitute a part of the
master s property

Asuomenatewa et €
cen -
whee . .
Prof <y wi€ 0t no sersace to socrety But ina
republic they would be exiremely prejudicial
beqause riches are productine of husury In
despotic governments the profits acerumng
from marniage ought to be mere subststence,
and no more

ey n
TALape lire » e
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have been productine of admurable effects.
The young people were all comvened m one
place and therr conduct was examined He
that was declared the best of the whole assem
bly had leave given him to take which girl he
pleased for hus wife the second best chose af
ter him and so on ¥ Admirable institution!
The only recommendation that young men
could have on this occasion was theit virtue
and the services done their country He who
had the greatest share of these endowments
chose which girl he liked out of the whole na

tion Love beauty chasuty virtue birth and
ALAn s aalh Y

enacted nearly the same law ¢

17 Of Female Admunstration 1t 1s contrary
to rezson and natute that wamen should raign
1 famylies as was customary among the Egyp-
tians but not that they should govern an
empire In the former case the state of ther
natural weakness does not permut them to
have the preeminence n the latter ther
very weakness generally gries them more len
1y and moderatien quabficauons fitter for
a good admimstration than roughness and
SE\CHKY

In the Indies they are very easy undera fe
male government and 1t ss settled that if the
male 1ssue be not of a mother of the same
blood the females born of 2 mother of the
blood royal must succeed® And then they
have 3 terom number of prions Who st
them to bear the weight of the government

we shall find that they succeed abike both in
moderate and despotic governments
3 Fragment of Micofans Damascenus taken from

Stobeus yn the collection of Constantine forphy
Togenttuy

4He ceon pernuss them 1o have 4 mote (re-
PSaan
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Book VIII. OF THE CORRUPTION OF THE PRINGIPLLS OF THE
THREL GOVERNMENTs

1 General Idea of this Baok The corruption
of this government generally begins with that
of the prnciples

2 Of the Corruption of the Principles of De
mocracy The prinaiple of democracy 13 cor-
Tupted not only when the spirst of cquality 15
extinet, but Iikewise when they fall into a
spinit of extreme equality, and when each at
1zen would fan be upon a level with those
whom he has chosen to command hum Then
the people, incapable of beanng the very
pover they have delegated, want to manage
everything themselves, to debate for the sen
2, to execute for the magistrate, and to de-
ade for the judges

When thus 13 the case, virtue can no longer
subyist in the republic The people are desir
ous of exercising the functions of the magis
trates, who cease to be revered The dehibera
tions of the senate are shighted, all respect 13
then laid aside for the scnators, and canse
quently for old age If there 1s no more respect
for old age, there will be none presently for
Ppatents deference to husbands will be like-
wise thrown off, and submussion to masters
This licence will soon become general, and
'lEe trouble of command be as fatiguing as

ly description of a republic 1 which the peo-
Ple abused their equality Lach guest gives in
his turn the reason why he 1s sausfied Con
tent 1 am,” says Chamides, * because of my
Poverty, When [ was nch, 1 was obliged to
PAy my court to mformers knowing I was
more lable to be hurt by them than capable
of doing them harm The republic constantly
demanded some new tax of me and I could
not decline Ppaying Since I have grown poor,
have acquired authonity, nobody threatens
e, T rather threaten others I can go or stay
whete I please The nich already mse from
their seats and. give me the way Tama king 1
tas before a sfave I pad taxes to the zepub-
‘{L Dow 3t mamtans me 1 am no"|ongtr
Afraid of lossng but 1 hope to acquire
The pcopl:g(all into :!;m misfortune when
those 1n whom they confide desirous of con

cealing their own corruption, endeavour to
corrupt them Yo disguise therr awn ambition,
they speak to them only of the grandeur of the
state, to conceal their own avarice, they inces
santly flatter theirs

The corruption will increase among the cor
ruptors and likewise among those who are al
ready corrupted The people will divide the
public money among themselves, and having
added the admunistration of affairs to their in
dolence, will be for blending ther poverty
with the amusements of fuxury But with
their indolence and luxury, nothing but the
public treasure will be able to satsty their de
mands

‘We must not be surprused to see therr sulfra
ges given for money Itas umpassible to make
great largesses to the people without great ex
tortion and to compass this the state must be
subverted The preater the advantages they
seem to dernve from their liberty, the nearer
they approach towards the critical moment of
losing 1t Petty tyrants arise who have all the
vices of a single tyrant The small remains of
liberty soon become msupportable, a sigle
tyrant starts up and the people are stnpped
of everything, even of the profits of their cor
ruption

Democracy has, therefore, two excesses to
avoid~the spmt of tnequality, which leads to
anstocracy or monarchy, and the spint of ex
treme equality, which feads to despotic power,
as the latter 1s compfleted by conquest

‘True 1t s that those who corrupted the
Greek republics did not always become ty
rants This was because they had a greater pas-
sion for eloquence than for the muilnary art
Besides there reigned an implacable hatred 1n
the breasts of the Greeks against those who

miseries as are the consequence of a more than
1Sce Plutarch in Timoleon and Dion.

21t way that of the §ix Hundred of whom
mention Is made by Diodorus, xix 5
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ordiary corruption This city ever a prey to
licentiousness ! or oppression equally labour
ing under the sudden and alternate succession
of hiberty and servitnde and notwithstanding
her external strength constantly determined
to a revolution by the least foreign power—
this aaty Isay had i her bosom an rmmense
multitude of people whose fate it was to have
always thus cruel alternatne either of choos
ing a tyrant to govern them or of acting the
tyrant themsehes

4 Of the Spinst of extreme Equality Asdistant
asheaven 1s from carth so 18 the truc spint of
equality from that of extreme equility The
former does not imply that everybody should
command or that na « e should be command
ed but that we obey of command our equals
It endeayours not to shike off the authority of
< master but that its masters should be none
but ats equals

In the state of nature indeed all men are
born equal but they cinnot conunue n this
equahity Socrety makes them lose 1t and they
reconer 1t only by the protecuon of the laws

Such 15 the difference between a well regu
Ihted democracy and one that 15 not so that
the former men are equal only s citizens but
n the latter they are equal also as magistrates
as senators as judges s fathers as husbands
OF as Masters

‘The natural place of virtue 1s near to liber
1+ butit1s not nearer to excessive Liberty than
10 servitude

{ Parucular Cause of the Corruption of the
Peof le Great success especially when chiefly
owing to the people mtoxicates them to such
a degree that 1t 13 impassible to contain them
within bounds Jealous of therr magstrates

they soon became jealous hikewsse of the mag

wtracy enenues to those who govern they
soon prove cnemies also to the constitution

Thus . was that the wdnny auer she Renvans
tn che straits of Salams corrupted the repub
tico! Achens Tand thus the defeat of the Athe

1l nnn hasen 1

'
W ue CHrer aet wiched hs wile was

at
1en fed with 2 change in the fon hy
pen o w m of this repub-

BOOR VIl

nuans ruined the republic of Syracuse?

Marseilles never experienced thosc great
transittons from lowness to grandeur this sas
owing to the prudent conduct of that sepub
lic which always presenved her principles

§ Of the Corruption of the Prmaple of Anis
tocracy Amstocracy 1s corrupted 1if the pover
of the nobles becomes arbitrary when this s
the case there can no longer be any yirtue
either m the governors or the governed

1f the reigning families observe the laws 1t
15 2 monarchy with several monarchs and 1
1ts own nature one of the most excellent for
almost Al these monarchs <re tied down by
the laws But when they do not observe them
1t1s a despotic state swayed by a great many
despotic princes

In the latter case the republic consists only
m the nobles The body governing 1s the 1e
public and the body governed 1s the despotic
state which fotms two of the most heterogene
ous bodies in the world

The extrermity of corruptian 15 when the
power of the nobles becomes hereduary * for
then they can hardly have any moderauion 1f
they are only a few tl eir power 1s greater but
their security less 1f they are a farger number
their power 1s less and their security greater
somuch that power goes on increasimg and
secunity diminushing up to the very despotic
prince wha 15 enawrcled with excess of power
and danger

The great number thercfore of nobles 10
an lereduary aristocracy renders the govern
ment less violent but as there 1s less virtue
they fall into a spirit of supineness and negh
gence by which the state loses all ats strength
and activity ®

An anstocracy may mamtain the full vigour
of its consutution 1f the laws be such as are apt
to render the nobles more sensible of the per
ils and fatgues than of the pleasure of com
wands e o e puvernmem e m L
situation as to hase something to dread while
security shelters under its protection and un
certainty threatens from abroad

As a certain kimd of confidence forms the
glory and stability of monarchies republics
on the contrary must have something to 2p

A1k}
L The amttocracy 4 changed into an of 517
E

\cnice 1s one of those republ cs that ks en

acted the best laws for cortecung the incont
“enences of an hered tary anstocracy
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prehend ! A fear of the Persins supported the
faws of Greece Carthage and Rome were
alarmed and strengthened by each other
Strange that the greater security those states
en)ned the more like stagnated waters they
were subject to corruptiont

6 Of the Corruption of the Principle of Mon
archy As democracies are subs erted when the
peaple despoil the senate, the magstrates the
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men are capable of bemg loaded at the very
same ime with infimy? and with dignities

It 18 corrupted when the prince changes his
Justice 1nto sevenity when he puts like the
Roman emperors a Medusas head on lus
breast ¢ and when he assumes that menacing
and temble air which Commodus ordered to
be given to hus statues $

Again 1t 1s corrupted when mean and abjeet
souls grow vain of the pomp attending their

Judges of theur I 50 are

de and imagine that the motive which

cormupted when the prince msensibly deprives
socteties or aities of their privileges In the
former case the mulutude usurp the power
the latter 1t 15 usurped by a single person
The destruction of the dynasties of Tsin

and Sour - says a Clunese author * was owing
tothis the princes instead of confinmg them
selves Like their ancestors toa general maspec
tion the only one worthy of a sosereign,
wanted to govern everything 1mmediately by
themselies 2 The Chinese author gives us
this mstance the cause of the corruption of al
most all monarchies

Monarchy 15 destroyed when a prince thinks
he shows a greater exertion of power m chang
ing than 1n conforming to the order of things
when he deprives some of lus subjects of their
hereditary employments to bestow them arbi
trartly upan others and when he 1s fonder of
be ng guided by fancy than judgment

Again 1t 15 destroyed when the prince di
fecing everythimg entirely to himself calls the
Htate 10 hus capital the capital to Ins court,
and the court to his awn person

It1s destroyed 1n fine when the prince mis
takes hus authorty hus situation and the love
of lus people and when he 1s not fully per
fuaded that a monarch ought to think himself
tecure as a despotic prince ought to think
Iamself i danger

7 The same Subject continued The prnnciple
of monarchy 15 corrupted when the first digm
ties are marks of the first servitude when che
RIeat men are deprived of public respect and
rendered the low tools of arbitrary power

1t 15 st1ll more corrupted when honour 1s set
UP 1 contridiction to honours and when

!Justin attributes the exunenon of Athcwan
SUTUE 10 the deatl of Epamipondas Having no
further emulanion they spent thewr revenues m
C3sts frequentius caonam q1am astra gientes
Z7l=n it Was that the Macedontans €mmer]

eurity g 1 6

* Compifation of works made under the Mings
telated by Father Du Halde Description of
China, sl p 658

nduces them to be entirely devoted to their
prince exempts them from all duty to ther
country

Butsfitbe true (and indeed the experience
of all ages has shownt) that in proportion as
the power of the monarch becomes boundless
and immense his secunty duminishes s the
corrupting of this power and the altering of
1ts very nature, a less crime than that of hngh
treason against the prance?

8 Danger of the Corruption of the Principle
of monarchical Government “Yhe danger 18
not when the state passes from one moderte
to another moderate government as froma re
public to a2 monarchy or from a monarchy ta
a republic but when it 1s precipitated from 1
moderate to a despotic gosernment

Most of the European nauons are still gov
erned by the principles of morality Bru: i

then human nature would be exposed for
some time at Ieast even m thus beautiful part
of the world to the msalts with which she has
been abused in the other three

9 How ready the Nobiity ave to defend the
Throne The English nobihity buried them
selves with Charles the Tirst under the ruins

1Dunng the tegn of Tiberds statues v cre

punishmer t of 1 pretended compiracy bestowet

trumphal ofnaments on 1 ctronius Turpthanus

Nerva and Tigell nus —dnnals xiv g2 Sec fike
. N G I S
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of the throne and before that tme when

who think 1t an honour tp obey a king but
consider it as the lowest disgrace to share the
power with the people
"The hause of Austria bas ever used her en
deavours to appress the Hunganan notulity
hinle thimking how serviceable that very no-
bty would be one day to her She would fain
have dramed their country of money of which
they had no plenty but taok no notice of the
men with whom it abounded When princes
d to d her ¢
several parts of that fell 1

BOOR Vil

obliged them ta return to 2 pravate hfe Tha
was supposed to be done 1n consequence of
the law One would have imagined thatanin
stitution of thus nature which estabhished se
dition to hunder the abuse of pawer would
have subverted any republic whatsoever and
yet 1t did not subvert thay of Crete The rea
son as this?

‘When the ancients wonld cite a peaple that
had the strongest affection for thewr country
they were sure to mention the inhabitants of
Crete  Our Country smd Plato3 anameso
dear to the Cretans  They called 1t by a name
which signifies the love of a mother for her
childrent Now the love of our country sets

a3 1t were one upon another No life was then
0 be seen but i those tety nobles who re
senung the affronts offcred 1o the soveregn
and farg: the iny ath

ook up arms to avenge her cause and consid
ered 1t the ughest glary bravely to die and to
fargne

10 Of the Corruption of the Princeple of des
patic Government The prinaiple of despotic
t1s subject to 2 ! corrup
ton because it is even sn its NALUTE corrupt
Ocher governments are destroyed by particu
far accdents which do violence to the prinet
plet of cach constitation this 1s rwned by ats
own ntrinsic imperfections when some aca
dental causes do not prevent the cotrupung
of its g ples 1t self th
only when cireumstances drawn from the gt
mate religion sitnation or gemus of the peo-
ple oblige 1t to canform to order and 10 ad
mit of some yule By these things 1ts nature 1
forced without being changed s ferocity re
masns and it 13 made tame and tractable only
far a time

15 Natural Lffects of the Goodness and Cor
Tuption of the Princples of Government
When once the principles of gwernment are
corrupted the very best laws hecome bad and
turn apanst the state but when the princples
are sound even bad laws have the same effecy
a1 good the lorce of the prnaple drans ev
erything o3t

The inhibreants of Crete used a very singu
far method to keep the prmapal magutrates
dependent on the laws nhach was that of In
surrecton Part of the czens rase wp n
amus! put the magirates to Might  and

tArtaotle Polities 4 10

ything tight
The Jaws of Poland have likewnse their In
but the thence
ansing plamly show that the people of Crete
alone were capable of using such a xemedy
with succesy
The gymnic exercises established among
the Greeks had the same dependence on the
goodatess ot the prinaiple of government It
was the Lacedaemonians and Cretans  said
Plato® that opened those celebrated acade
mies which gave them so emunenc a rank i
the world Modesty at first was alarmed but it
yielded 16 the public utiity In Plato s tme
these institutions were admirable ® as they
bore 2 relation to a very mpartant object
which was the milntary art But when virtue
fled from Greece the mibmary art was de
strayed by these institutions people appeared
then an the arena not for improvement but
for debauch 7
Plutarch mnforms us* that the Romans tn hus

1. v, . . .

Gou o
$The Gymin ¢ art was donded into two parts
dancing and wrestng In Crete they had the

entat t stied only (wo dances the paaifc and the
Fyrehic See how the fatter dance was app! ed to
the mal tary art Plato (bt
Tttlitinn o
Ladeas Lace lemons palastras —Mura) v 55
¢ Plntarch in (he treatse entitled Questions
Concerning the Affairs of the Romans, question
4
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tie were of opinion that those games had
feen the pinaipal cause of the slavery imto

cowardice wnclmed them to infamous pas
sions and made them mere dancers But un
der Epaminondas the exercise of wresthng
made the Thebans win the famous battle of
Leuctra®

There are very few laws which are not good
while the state retains ity principles here I
may apply what Epicurus said of riches  Itis
fotthe hiquor but theessel that 1s corrupted *

12 The same Subject continued In Rome the
Judges were chosen at first from the order of
senators This privilege the Gracchn trans
ferred 1o the knights Drusus gave it to the
senators and knights Sulla to the senators
only Cotta to the senators kmghts and pub
b treasurers Casar excluded the latter An
tony made decunies of senators knights and
enturions

When onte 2 republic s corrupted there s
no possibility of remedying any of the growing
evils but by removing the corruption and re
stoting 1ts Jost principles every other corvec
Bion 15 erther vseless or 2 new ent Wile
Rome preserved her principles entire the Ju
dicial power might without any abuse be
lodgedin the hands of senators butassoon as
this city became cormpt, to whatsoever body
that power was transerred whether to the
senate to the knights to the treasuters to
o of thase bodses 10 all three together or
10 any other matters sall went wrong The
kaeghts had no more virtue than the senate
the treasurers no more than the hnights and
these as fittle g5 the centursans

After the people of Rome had obtained the
Privilege of shaning the magstracy with the
Patmcians 1t was natural to thmk that thew
Hatterers would immediately become arbiters
of the government Dut no such thing ever
happened ~1r was obsenvable that the ery
people who had yendered the plebeians capa
ble of public offices ever fived heiw choice
Upon the patncians Becruse they HErE 1ri
us they were magnammous and beeavse
they wese frec they had @ contempt of power

Hbid

*Plutarch Table Proposinons hook 1 ques.
ton 3
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But when sheir morals were rorrupted the
mare power they were possessed of the less
prudent was their conduct till at length upon
becaming thewr own tyrants and slaves they
lost the strength of liberty to fall anto the
weakness and mmpotency of heentiousness

13 The Effect of an Oath among vertuous
People There 1s na nation says Lavy ¥ that
has been longer uncorrupted than the Ro-
mans no nation where moderation and poy
erty have been longer respected

Such was the influence of an oath among
those people that nothing bound them more
strongly to the laws They often did more for
the abservance of an oath than they would
ever have performed for the thirst of glory or
for the love of therr country

‘When Quntus Cincmnatus  the consul
wanted to raise an army in the aty agamst the
Xgu and the Volsar the tribunes opposed
him  Well suid he  let all those who hase
taken an oath to the consul of the preced
ng year march under my banner 4 In van
did the trbunes ary out that this cath was
no longer binding and that when they took
1t Quintus was but a private person the peo
ple were more religrous chan those who pre
tended to direct them they would not listen
to the distinchions or equivocations of the
tribunes

‘When the same people thought of retinng
to the Sacred Mount they felt some temorse
from the oath they had taken to the consuls
that they would folfow them into the field !
They entered then into a design of kilhing the
consuls but dropped it when they weregnen
to understand that their oath would sull be
binding Now 1t 1s €asy to judge of the notion
1they entertained of the violation of an oath
from the cnime they ntended to commit

After the battle of Cannx the people were
seized with such a panic that they would fam
have reured to Sicaly But Saipss having pre
vailed upon them to swear they would not stur
from Rome the fear of violating this oath
surpissed all other apprehensions Rome way
a ship held by twa anchors rel gion and mor
akity sn the mudst of a furious tempest.

14 Hou the smallest Change of the Constitu

tion 1s atiended with the Rum of ats Princt

ples Anstotle mentions the aty of Carthage
3Book i pref

Ly oi'10
31biq g2
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25 2 wel regulated republic Polybuus tells ust
that there was this inconsemence at Carthage
in the second Punuc war that the senate had
fost almost all 1ts authortty We are informed
by Livy that when Hannibal returned to Car
thage he found that the magistrates and the
principal aitizens had abused their power and
converted the public revenues to their private
emolument The virtue therefore of the mag
wstrates and the authorty of the senate both
fell at the same time and all was owing to the
same cause

Tiery one knows the wonderful efects of
the censorship among the Romans There was
4 time when it grew burdensome but sull 1t
was supported because there was more luxury
than corruption Clandus® weakened ns au
thotity by which means the corruption be
came greater than the luxury and the censor
ship dwindled away of stself? After various
nterruptions and resumptions it was entirely
Jud aside till st became altogether useless that
15 1]l the reigns of Augustus and Claudus

15 Sure Methods of preserving the three Prin
ciples 1 shall not be able (0 make myself
sightly understood till the reader has perused
the four followang chapters

18 Dnunctie Properties of @ Republic Ttis
natural for a republic to have only a small
terniory otherwise it cannot long subsist In
an extensive republic there are men of large
fortunes and consequently of fess modera
tion there are trusts toa considerable to be
pPlaced in any single subject he has miterests
of dus awn ke soon begins 10 thmk that he
-

saerihiced o a thousind provase views 1t s
subordinate to excensions and depends on ac
adents In a small one the interest of the
public 1t more obyious better understood
and more within the reach of every eizen
abuses have Jess extent and of course are Jess
Protected

Thelong duration of the republic of Sparta
W3y owing o her having cantinued in the
sime extent ot terntoty after all ber wars The

* Shout 2 Bundred years after
AR
See o x%xvin Cieern i Plurareh Cleero 1
;;\ $4% 4 10,35 Asconins ob Cicerp De Dmrm°
ne
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sole gam of Sparta was ltherty and the solead
vantage of her hberty glory
It was the spint of the Greek republics to
be a3 contented with thesr tervztarres as with
therr laws Athens was first fired with awhi
tion and gave 1t to Lacedrmon bl:t 1 wasan
- A N

the startmg up of monarchy—~a government
whose spinit 13 more turned to merease of
dominion

Excepting particular circumstances it 1s
difficult for any other than a republican gov
ernment to subsst longer m a stngle town A
prince of 5o petty a state would naturally en
deavour to oppress Tus subjects berawse hus

s
would trample upan his people On the other
hand sucha prince might be eastly crushed by
a foremgn or even a domestic force the peoplt
Toight any wstant unute gnd tise up agamst
him Now as soon as the sovereign of a single
town s evpelled the quatsel ss over, butif he
has many towns 1t only begins

L R PR L

possessed of great estates far from the eye of
the prince with a private court of thetr own
and secure moreaver from sudden executions
by the laws and manners of the country~such
a nobility I say smught throw off ther alle
guance having nothing to fear from twa slow
and too distant a punishment

Thus Charlemagne had scarcely founded his
empire when he way obliged 1o divide ®
whether the governors of the provimces 1€
fused to obey or whether 1n order to keep
thear more under subjection there was a ne
cessity of parcelling the empire 1nto several
kingdoms

Alier the decease of Alexander hus empire
was divided How was 1t possible for those
Greed and Macedoman chiefs who were eath
of them free and independent or command
ers at least of the victorions bands diperscd
throughout that vast extent of conquered land

{Ar when 2 petty sovereign stpports himself
between 1wa greas powers Ly IXc(:,xcr'u of ther
mutual jeafousy but then he has enly a pre
€anou exgstence
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—how was 1t possible, I say for them to obey?

Atulas empire was dissolved soon after his
death such a number of kings who were no
longer under restraint could not yesume their
fetters

The sudden establishment of unlimited
powet 13 a remedy which in those cases may
prevent a dissolution  but how dreadful the
temedy which after the enlargement of do-
minion opens a new scene of miseryl

‘The nivers hasten to mingle therr waters
with the sea and monarchues Jose themselves
m despotic power

18 Particular Case of the Spanish Monarchy
Let not the example of Spam be produced
against mae it rather proves what I affirm To
Preserve America she did what even despotic
Power itself does not attempt she destroyed
the inhabitants To preserve her colony she
Y as abliged to keep 1t dependent even for s
subsistence

In the Netherlands she essayed to render
Bersel€ arburary and as soon 2s she aban
doned the attempt, her perplexity mcreased

v HE

s

In Italy she maintamed her ground merely
by exhausting herself and by enrsching that
country For those who would have been
pleased to have got 1id of the king of Spamn
#ere not 1 a humonr to refuse his gold

19 Distinctive Properhies of u despotic Gov-
ermment A large empire supposes 2 despotic
authomty 1n the person who governs It s
necessary that the quickness of the princes
resolutions should supply the distance of the
places they are sent to_that fear should pre
vent the rermissness of the distant governot of
magistrate that the hw should be dered
from 2 single person and should shift con
unwally according o the acadents which nec
essanly muluply 1m a state m proportion 1o
s extent

20 Consequ of the preceding Chapters
102t be gh:r’:i;ref the gnmrzl property of
small states to be governed as 2 republic o
middling ones to be subject toa monareh and
of large empares (o be swayed by a de:pnuc
Prince the consequence 15 that in ord er to

1Sce M Le Clerc, the Hutory of the Unsted
Provinces

THE SPIRIT OF LAWS 57

preserve the principles of the established gov
emment the state must be supported 1n the
extent 1t has acquired and that the spint of
this state will alter 1n proporuion as it con
tracts or extends its imits

21 Of the Emprre of China Before I conclude
this book [ shall answer an objection that
may be made to the foregoing doctrne

Our russtonaries inform us that the govern
‘ment of the vast empire of China 11 admirable
and that 1t has a proper mixture of fear hon
our and virtue Cousequently 1 must have
given an 1dle disunction m establishing the
principles of the three governments

But ! cannot conceve what this honour can
be among a people who act only through fear
of being bastinadoed.®

Agam our merchants are far from giving us
any such accounts of the virtue so much talked
of by the missionartes we need only consult
them 1 relation to the rabbenes and extor
trons of the mandanns* I Likewise appeal to
another unexceptional witness the great Lord
Anson

Besides Father Perenmin s letters concern
1ng the emperor s proceedings against some of
the princes of the bloodt who had incurred his
displeasure by therr comversion plainly show
us a setded plan of tyranny and barbarities
commatted by rule that 1s in cold blood

‘We have likewise Monsicur de Mawrans
and the same Father Perennin s letters on the
government of China I find therefore that
alter a few proper questions and answers the
whole mystery 1s unfolded

Might not our msstonaries have been de-
cewed by an appearance of order? Might not
they have been struck with that constant ex
ercise of a single person s will—an exercise by
which they themselves are governed and
which they are so pleased to find 1n the courts
of the Indian princes because as they go thuth
er only 1n order to ntroduce great changes
it 13 much eanier o persuade those princes
1hat there are no bounds to their power than
1o convince the people that there are none to
their submission $

] —aa
¥ .

'

ool Xwiy

$5cc 10 Father Du Halde how the m w onates
availed themseles of the authonty of Cants to
silence the mandanns Who constantly dectared
that by the 1n13 of the country na foregn wor
sh p could be established fn the empire.

W
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1n fine there 15 frequently some kind of
truth even n errors themselves §r may be ow
ing t0 particalar md perhaps yery extraords
nary arrcumstances that the Clunese govern
eNt 15 RO 30 CarTupt as one might naturally
expect The chmate and some other physicat
fauses may 1 that coumiry have had so strong
an mfluence on their morals as in some meas-
ure to produce wonders

The ct mate of Chna i surprisingly fasonr
able sothe propagation of the human specres 1
The women are the most probificin the whate
world The mast brbarous tycanny can put
0o stop 10 the progress of Propagatan The
pruice cannot suy therc hike Pharaoh
deal wisely with them lest they muluply  He

mical oppressor
China Ike alt other oumrres that Lve
chiefly upon rice 35 subject ¢g frequent fam
snes. When the people are ready to starve
disperse 1 order 1o scek for nourish
MRt consequence of wheeh angs of roh
bert are formed an vesy side NMost of then
are exurpated i ther Very infancy others
swell and are ldeusse suppressed And yetin

BOOK 7Y

tountry praduces sudden dorders The rea
son why the redress of abuses sn other conn
tries 18 attended with such difficulty 55 because
their effects are not mmmediately felt he
prince 1s not infarmed i so sudden and sonst
ble a manner a5 1n Chuna

The Emperor of Chna 15 not taught hike
Out princes that «f he governs 1!f he wil be
less happy an the other Ife less powerful and
Iess opulent sn this He knows thae tf hss gov
emment be sot just he will be strpped both
of empire and life

As China grows every day more populous
notwithstnding the exposing of childeea?
the nhab y employed 1n
tiling the lands for ther subsistence "Thus re-
GuITEs a very extraordinary attenition n the
government Tt 5 their perpetual concern that
Every man should havet i hus power to work
without the apprehension of beng deprived
of the fruus of hus Jabour Consequently ths
10t 50 much a ool as a domestsc govem
ment

Such has been the origw of those regula
bons which have been so greatly extolled
They wanted to make the laws reign 1 con
junction with despotic pover but whatever
1 jomned to the latter loses all wts force Invam
4 s arburary sway labouring under as
OwA inconsemences desire to be festered 1t
arwmed stself wiels sts chams and hias become
stll more termble

China 1 thesefore a despatic state whose
prnaple 15 fear Perhaps 1 the earbest dy
pasties when the empare had not so large an
stent the gavernmeny might have deviated a
innde from thys Spuit but the case 1s othernise
atpresent.

Boon IX Or Laws e RELATION THEY BEAR YO A
Dereasive Forer

t In wlat Manner ¥ epublies provide for
hewr Safety 1t a republic be gmit sty de
srmved by 3 foregn force o it be large 4¢3
nruned by an mcrnal mperfeceinn
To thin twatoly Heonsenience democracies
and arstocracies are equatly Yible whoher
they be good or bad The e 15 10 e very
ting atself and no o can redreyy it
Ttas Qexcfore STy prodable iy manking
obliged 10 e
ment of 3 single

berson had they nor contrised 3 kand of con
stitution that hae ol the imternal achantages
of @ sepublican together with the external
force of 2 monarchical government Imeana
confederate republic

15 form of Fostrnment is a convention

which several Petty states agree to become
members af a lasger one which they intend to
establish Ity a kund of assemblage of soaie
413 that constituse @ new one capable of m

*Sew the order of Tsangtoy for wiling the land
n the Fadifymg Letters colt x5
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creasing by means of further assocrations il
they arnive at such a degree of power as to be
able to provide for the secunity of the whole
body

It was these associations that so long con
tributed to the prospenty of Greece By these
tle Romans attacked the whole globe and by
these alone the whole globe withstood them
for when Rome had arrived at her highest
pitch of grandeur 1t was the associations be
yond the Danube and the Rhime—associations
formed by the terror of her arms—that en
abled the barbanians to resist her

Hence 1t proceeds that Holland ! Germany
and the Swiss cantons are considered sn Eu
Tope as perpetual republics

The associations of cities were formerly
More necessary than in our times A weak de
fenceless town was exposed to greater danger
By conquest 1t was deprived not only of the
executive and legislative power as at present
but moreover of all human property *

A republic of this kind able to withstand
an external force may support tself without
any internal corruption the form of this so-
ety prevents all manner of inconveniences

fa single member shonld attempt [0 usurp
the supreme power he could not be supposed
1o have an equal authonity and credat 1n all
the confederate states Were he to have too
great an influence over one this would alarm
theTest were he to subdue a part that which
% ould sull remain free might oppose hamwith
forces independent of those which he had
usurped and overpower him before he could
be settled in hus usurpation

Should a popular msurrection happen n
oue of the confederate states the others are
able to quell 1t Should abuses creep into one
Patt they are reformed by those that remam
sound The state may be destroyed on one
side and not on the other the confederacy
may be dissalved and the confederates pre-
sene their sovereignty

As this gosernment 15 composed of petty re:
Publics 1t enjoys the nternal happiness of
ach and with regard (o its external siuation
by means of the association 1t possesses all the
advantages of Jarge monarchics

~ That q confederate Garernment ought to

~pub
sson

ples
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be composed of States of the same Nature
especually of the republican Aind The Ca
naamtes were destroyed by reason that they
were petty monarchies that had no union or
confederacy for their common defence and
indeed a conlederacy 1s not agreeable to the
nature of petty monarchies

As the confederate republic of Germany
conststs of free cities and of petty states sub.
ject to different princes experience shows us
that 1t 1s much more mnperfect than that of
Holland and Switzerland

The spmit of monarchy 15 war and enlarge
ment of dominion  peace and moderation are
the spmit of a republic These two kinds of
government cannot naturally subsist 10 a con
federate republic.

‘Thus 1 e observe 1a the Roman history
that when the Veientes had chosen a king
they were immediately abandoned by all the
other petty tepublics of Tuscany Greece was
undone as soon as the kings of Macedon ob-
tained a seat among the Amphykeyons

The confederate republic of Germany com
posed of princes and free towns subsists by
means of a chief who1s i some respects the
magutrate of the union 1n others the mon
arch

3 Other Requisites in a confederate Repub
lic In the republic of Holland one province
cannot conclude an alliance without the con
sent of the others This law which 1s an excel
lent one and even necessary in a confederate
republic 15 wanting m the Germanic consti
wtion  where it would prevent the misfor
tunes that may happen to the whole confed

firely up 41 143 0L B JUOIC 10 Tes gn

1t 15 difficult for the umited states to be all
of equal power and extent The Lyaan® re
public was an association of twenty three
towns the large ones had three votes in the
common councl the middling ones two and
the small towns one The Dutch republic con
sists of seven provinces of d ferent extent
of territory which hayve each one voice

The cities of Lyaaf contributed to the ex
penses of the state accord ng to the propor
tion of suffrages The prosinces of the Unuted
Netherlands cannot follow this proportion
they must be directed by that of their power

3Strabo xlv
“tod
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In Lyaia! the judges and town magstrates
were elected by the common counal and ac
cording to the proportion already mentioned
In the republic of Holland they are not chos
en by the common council but each town
names its magistrates Were 1 to give a model
of an excellent confederate republic Ishould
pitch upon that of Lycia

4 In what Manner despotio Governments
prouvide for therr Sectoity As republics pro-

part of the country and by ravaging and des
olaung the fronters they render the heart of
the empure inaccessible

It 15 2 recerved axiom 1n geometry that the
greater the extent of bodies the more their
circumierence s relatively small This prac
tice therefore of laying the frontiers waste 1s
more tolerable i large than mn muddling
states

A despottc government does all the mis
cluef to 1tself that could be commutted by a
cruel enemy whose arms 1t were unable to
resist

It preserves atsell Iikewsse by another kind
of separation which 15 by putting the most
distant pravinces into the hwnds of a great
vassal The Mogul the king of Persi1 and the
emperors of China have their feudatorres and
the Turks fave found their account i put
ung the Tartars the Moldavians the Walla
clirans and formerly the Transylvanuans be-
tween themselves and their enemies

§ {n what Manner a Monarcl ical Govern
ment provides for its Security A monarchy
never destroys itsell Like a despotic govern
ment But a kingdom of a maderate extent 13
liable to sudden invas ons 1t must therefore
hue fortresses to defend 1ts frontiers and
roops to garnson those fortresses The least
spot of ground 15 disputed with military skall
and resoluyon Despotic states make sncur
§ Ons against one another 1t 1 monarchres
only that wage war

Fortresses are proper for monarchies des-
Ppolic gosernments are afraid of them They
dare not entrust ther oficers with such 2 com
mand as none of them have any affection for
the prince or hus governmene

6 Of the defensive Force of States 1n general
Ubid

BOOK X

To preserve a state 1n 1ts duc force 1t must
have such an extent as to admut of a propoer
nion between the celersty with which 1t may
beimaded and that with which 1t may defeat
the mvaston As an mmvader may appear on ev
ery side 1t 1s requustte that the state should be
able to make on every side 1ts defence conse
quently 1t should be of 2 moderate extent
proportinned to the degree of veloaity thatna
ture has grien to man to enable him to move
from ore place to another

France and Sparn are exactly of a proper
extent They have so easy a communication
for their forces as to be able to convey them
mmmediately to what part they have a mmd
the armies untte and pass with rapidity from
oue frontier to 1nother without any appre-
hension of such difficultres as require time to
Temosve

It 15 extremely happy for France that the
capital stands near to the different frontiers it
proportion to their weakness and the prince
has a better view of each part of his country
dccording as 1t 15 more exposed

Bat when a vast empire like Persia 1s at
tacked 1t 15 several months before the troops
are assembled 1n a body and then they are
not able to make such forced marches for
that space of ume as they could for fifteen
days Should the army on the frontiers be de-
feated 1tas soon dispersed because there 15 10
neighbouring place of retreat The wvictor
meeting with no ressstance advances with all
expedition sits down before the capital and
lays stege to 1t when there 1s scarcely time suf
ficient to summan the governors of the prov
nces to ats relief Those who foresee an ap
proaching revolution hasten 1t by thear disobe
dience For men whose fidelity 15 entirely ow
ng to the danger of punishment are eastly
corrupted as soon as 1t hecomes distant their
atm 15 their own private mterest The empire
1s subverted the capital taken and the con
queror disputes the several provinces with the
governors

‘The real power of a prince daes not consist
so much in the facility he meets with 1 mak
ng conquests as n the difficulty an enemy
finds tn attacking lum and f I may 50 speak
in the immutability of hus condition  But the
1ncrease of territory obliges 2 government to
lay 1self more open to an enemy

As monarchs therefore ought to be endued
with wisdom 1 order to increase their power
they ought likewise to have an equal share of
prudence to confinc it within bounds Upon
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remoung the meonteniences of too small 2
tmtory they should have therr eye constantly
on the meonventences which attend ats extent

7 4 Reflection The enemies of a great prmee
whose reygn was protracted to n unusual
length hase very aften accused hum, rather 1
beliere rom thew own fears than upon any
sold foundation of having formed and car
tied on a project of unaversa} monarchy Had
he atamed hus amm, nothing would have been
moze faral to hus subjects ta humself to hus
family andto all Enrope Heaven that knows
ur true mterests favoured him more by pre-
1enting the success of his arms than 1t could
hate done by crownsng hum with victones In
stead of raustng hum to be the only sovereign
in Europe, it made him happer by rendening
hima the most powerful

The subjects of this prrace who in travel
ling abroad are never affected but wth what
they have feft at home who on quuttng ther
awn habisations ook upon glory as their chuef
hyect and in distant countries as an obstacle
totherr return who disgust you even by thar
good qualsties because they are tanted with
0 much vanity who are capable of support
ing wounds penls and fatigues but not of
{oregarng therr p who are sup! 2}
{ond of gatety and comfort themselses for the
foss ot a barde by a song upon the general
those subjects 1 say would never have the
sohdity requisste for an enterprsse of thus
kind which if defeated m one country would
be unsuccessful everywhere else and «f once
unsuceessful, would be so for ever

8 4 parteculer Case tn which the defensive
Tovee of a State 15 infenor 1o the offensiwe 1t
13s 2 saying of the Lard of Coucy to hung
Chasles V that the Enghsh are never weaker
Tor mate easily overcome than mn thewr own
tountry The same was obsened of the Ro-
mans the same of the Carthaguuans and the
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same will happen to every power that sends
armues to distant couatries n order to re
unite by disaphine ind mulitary force those
wha are divided among themselses by polits
2} or ol anterests. The state finds aself
weakened by the disorder shat suil conunues
and mnre sa by the remedy

The Lord of Coucy s manim 18 an excepion.
ta the general rule which disapproyes of wars
agumst distant countries And this exception
confirms hikewise the rule beeause 3t takes
place ondy with tegard to those by whaora such
wars are undertaken

q Of the velative Force of States All gran
deur force and power are relatine Care there
fore must be taken that in endeasouring to
merease the real grandeur the relatve be not
duunished

Dunng the regn of Lours XIV France was
at uts hughest puch of relause grandear Ger
many had not yet produced such powerful
prnces as have since appeared m that coun
try Ital was in the same case England and
Scotfand were not yet formed mto one united
kngdont Aragon was nat jowned to Casule
the distant branches of the Spanish monarchy
were weahened by it and weakened it in thew
wrn and Muscovy was as Iittle known an En
rope as Crim Tartary

50 Of the 1l cakness of mewghbourng States
A hensoever a state lies contignous to another
chat happens to be m i3 decline the former
ought to take particulor care not 10 precipr
tate the rumn of the latter because thus is the
happest situation imagimnable nothung bemg
so convenient as for one prince to be near an,
ather who recenes for hirn all the rebuffs and
snsults of fortune And u seldom happens that
by subdmng such a state the real power of the
conqueror 15 ay much moreased as the relative
15 drnminished

Bookh X Or Laus In THE RELATION THEY BEAR TO
Or1easive Force

U Of offensie Force Oliensne force 15 regy
lated by the law of natons which 1 the poltt
102l law of each country comsidered sn 415 te
lation to every other

 Of 15 ar The hfe of goerments 13 hike that
of man The latter has 2 nght to kit n casc

of natural defence the former hase 2 right 1o
wage war for their own presenation

10 the case of natural defence T have 2 vt
tolall because my hife s respect tome what
the hife of my antagomst 1s to him an the
$IME Manner A sate wages war beqause 1t
preservation ss hike that of 2ny other beng
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With indwiduals the right of natural de

af arta boner

fore cxeraise thus right of defence but m sud
den cates when ymmediate death would be
the consequence of waiung for the assistance
of the law But with states the nght of natural
defence carries along with it sometimes the
necessity of attacking  as for mnstance when
one nation sees that 1 of petce
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new political and enrl overnment or he de-
stroys and disperses the socsety or i fine he
exterminates tie people

“The first way 1s conlormable to the law of
nations now Iollowed the fourth 15 more
agreeable to the law of nxtions followed by the
Romans in respect to which I Jease the reader
to yudge how far we have improsed upon the
ancients We must gne due commendations
to our modern refinements 1n reason religron

bl and manners

will enable another to destroy her and that
toattack that nayon nstantly 1s the only way
ta prevent her own destruction

Thence 1t follows that petty states have
oftener a right to declare war than great ones
because they are oltencer i the case of being
afraid of destrucuon

abide by this mram the consequence 1s dread
ful when they proceed an atbtrary princ
ples of glory comenence and uulity tor
rents of blood must overspread the earth

But above all let them not plead such an
wdle pretext as the glory of the prince his
glory 1s nothmg but pride 1t 15 a passion and
not a legiimate right

It 15 true the fame of hes power might
crease the strengeh of his government  but 1t
mughe be equally increased by the reputation
of hrs justice

3 Of the Right of Conquest From the right
of war comes that of conquest whuch s the
consequence of that right and ought there
e ta follow us spin

The nght the conqueror has over a con
quered people is directed by four soris of laws
the law of nature which makes exerything
tend to the preservation of the species the
Yaw of naturat reason which teaches vs to do
10 others what we would hate done to our
seles the aw duat forms poliucal socjeties
whose duration nature has not hmited and
i fine tt e law dernved from the nature of the
ez el Conquest 15 an acquiution and
«arrs with 1t the spirit of presenyation and
e ot of destruction

1t einhabrtants of 2 conquered country are
treated Ly the conqueror 1n one of the four
foll ming ways Esther he continues to rule
them according to therr own Jaws and as
summes O umsclf only the exerasc of the polit
cat and asal goresnment or he gives them

" The authors of our public faw guided by
ancent lustories without confining them
selies to cases of strict necessity have fallen
into very great errors They have adopted tyr
anmical and arbetrary principles by supposiag
the conquerors to be imested with I know
not whatright to kil thence they have drawn
conscquences as ternble as the very principle
nd established maxams whtch the contquerors
themselves when passessed of the least gram
of sense never presumed to follow It 153
plamn case that when the conquest 1s com
pleted the conquerar has no Jonger 2 right to
kilt because hie has nn longer the plea of nat
ural defence and self presemauon

What has led them snto this mustake 15 that
they imagined a conqueror had a right to de
stroy the state whence they inferred that he
had a right to destroy the men that compase
it a wrong consequence from a false princt
ple For from the destruction of the state it
does not at all follow that the people who
compose 1t ought to be also destroyed The
state 1s the association of men and not the
Men themselves the citizen may perish and
the man reman

£ onn

the principle

There 1s no such thung as a nght of reduc
Ing people to slavery save when it becomes
Recessary for the preservation of the conquest
Preservation and not servatude 15 the end of
conquest though servitude may happen some
times to be a necessary means of preservation

Even in that case 1t 15 contrary to the nature
of things that the slavery should be perpetual
The people enslaved ought o be rendered
capabile of becomung subjects Slavery 1n conl
Auests is an acadental thing W hen after the
exprration of a certain space of time all the
parts of the conquenng state are connected
with the conquered nation by custom mar
nages laws assocrations and by a certan con
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formsty of ispositson, there aught to be an
end of the stavery For the nights of the ¢con
queror are fnunded entirely on the opp
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forming stself it wonld not lose much by be
g ne\:ly moutded A congueror who emters

between the two nations m thase very arucles
whence pregudices arise and the want of mu
wal confidence

A congueror thesefore who reduces the
conquered prople w shavery oughs 2lways to
resenve fo smsell the means (for means there
arewthout number) of restorsng them ta their
Diberty

These are far from being vague and uncer
tain notions Thuy our ancestors acted, those
ancestors wha conquered the Roman empire
The faws they made 1 the heat and tansport
of passion and in the insolence of victory were
gradually softened thase awns were at first
severe but were aftermards rendered smpar
tial The Burgundians Goths and Lombards
would kave the Romans tonunue a con
quered people but the faws of Lunic, Gunde
bald and Rothans made the Romans and bar
banans fellaw-catezens b

Charlemagre, to tame the Saxons deprned
them of thewr hiberty and property Louts the
Debornare made them a free people ® and
this was one of the mast prudent regulations
dusting tus whole reign Time and sermitvde
had softened thetr ranners and they ever af
ter adhered to hum with the greatest fidelsy

4 Some Advantages of a conquered Prople
Instead of infernng such destructive conse
Gueaces from the right of conguest wuch bet
ter would 1t have been for pahncians to men
tion the ady antages which this very night sty
e ta a cong ¢ peaple—ad
Vamtages which wauld be more sensibly and
mare unss ersally espernsenced were our law of
fations exactly folloned and established i
ey pare of the globe
nquered countries are generally speak.
g degenerated from thew ongnat mshita
Yon Corraption has crept o7 the SEINOD
of the laws hos been neglected and the gav
eriment fas grown oppressne W ho can ques
tan but such a state would be a gamer and
denve syme advantages from (he 1ery €oR
quent stself, of 1t did not prove deseueine?
Vhen a government has armed at that de-
gree of corruption as to be mcapable of re

15ce the Code of Barbanvn Lavs and Book
xvr below
Life of
See the anomaons authar of the
Lowrs e Be?f.;nn:.m W Duct cae s goltectiatt
LR

Js y where the moneyed
oen have, by a varsety of arnfices mnsensibly
arrned at muumerable ways of encroaching
on the public where the muserable people
who see abuses grown into laws are ready ta
sink under the waight of mpsession yet think
they hase no right to apply for redress—a con
queror I say may make a total change and
then the tyranny of those wretches will be che
first ching exposed to tus reseniment

We have beheld forinstance countries op
pressed by the farmers of the revenues and
eased aflterwards hy the congueror who had
nesther the engagements nar wants of the fe-
gumate prnce Even the abuses have heen
often redeessed without any mterposstion of
the conqueror

Someumes the {rugality of a conquermg na
tion tas enabled therm to allow the conquered
those necessaries of which they had been de-
prued under a lawful prince

A conguest may destroy pernicrous presu
dices and lay if I may presume to use the ex
pression the naton under a bener genius,

What good msght ot the Spansards have
done to the Mexicens? They had a mald re
hgson ta nopart to them but they filled ther
heads with a frantrc superstiion They smght
have set slaves a¢ hberty they made freemen
staves They mght have undeceved them
with tegard to the sbuse of human senfices
snstead of that they destroyed them Never
should I hawe finshed were I to recount alt
the good they aught have done and all the
muschef they vommutted

1t 15 2 conyueror s business to repatr a part
of the muschief he bas occasioned The right
therefore of conquest I define thus a neces
sary lawful buturhappy power which leaves
the ronqueror under a hezvy oblgaton of re
paring ihe smjuries done to humaanty

5 Gelon Amgof Syracuse The noblest treaty
of peace ever mentoned n history 15, 10 my
opsmon that which Gelon made with the
Carthagsnsans He mausted wpon therr abol
svlung the custom of sacmficang thee children®
Glonious ndeed! Alter having defeated chree
hundred thousand Carthagimans he required
a condieon that way adiantageous only to
themselves or rather he supulated in Favour
of human natare

The Bactrians exposed thewr aged fathers to

3Sce M Butheyracs collection 318 312
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Lie desoured by luge mastiffs—a custom sup
pressed by Alexander whereby he abtamed a
signal erumph over superstitiont

6 Of Conquest made by a Republic Tt1s con
trary to the nature of things that 1 a confed
erate gmernment ane state should make any
conquest mver another as i our days we have
seen 1n Switzerland ! In mixed confederate re
publics where the associationt 1s betw een petty
republics and monarchies of a small extent
this 1s not o absurd

Contrary 1s 1t also to the nature of things
that a democratic republic should conquer
towns which cannot enter into the sphere of
ats democracy It 1s necessary that the con
quered people should be capable of enjoymng
the privileges of sovereignty as was settled i
the very beginning among the Romans The
conquest ought to be hmited to the number
of aitizens fixed for the democra

If a democratic republic subdues a natton
1n order to govern them as subjects 1t exposes
its own liberty because 1t entrusts too great a
power to those who are appointed to the com
mand of the conquered provinces

How dangerous would have been the sttua
¢ on of the republic of Carthage had Hanmt
bal made himsell master of Rome? What
would he not have done 1n his own country
had he been victorious he who caused somany
revolutions in 1t after his defeaty?

Hanno could never have dissuaded the sen
ate from sending succour to H. bal had he
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But how was 1t possible for them to doubt 1t?
Could the Carthaginians a people spread
over all the earth be ignorant of what was
transacting tn Ttaly? No they were sufficiently
acquanted with 1t _and for that reason they
did not care to send supplies to Hanmbal

Hanno became more resolute after the bat
tle of Trebsa after the battle of Thrasimenus
alter that of Cannz 1t was not lus meredulity
that increased but hus fear

¥ The same Subject continued There 1s still
another inconvenience 1n conquests made by
democracies their government 13 ever odious
to the conquered states It 15 apparently mo-
narchical but in reality 1t 1s much more op
pressive than monarchy as the experience of
all ages and countries evinces

The conquered people are 1n a melancholy
situationt they nesther enjoy the advantages
of arepublic nor those of a monarchy

What has been here sard of a popular staie
15 applicable to aristocracy

8 The same Subject continued When 2 16
public therefore keeps another nation i sub
jection 1t should endeavour to repair the 10
conventences atisig from the natere of jts
sttuation by gving 1t good laws both for the
poliical and civil government of the peaple

We have an mnstance of an 1sland m the
Mediterrancan subject to an Italian repubhic
wbrxsclpohucal and enil Jaws with regard o

used no other anument than s own jeal

It Fepublic) CoUIL never nave beun aeter
muned by other than solid reasons They must
have been stupid not to see that an army at
the distance of three hundred leagues would
necessarily be expaosed to losses which required
reparauon

Hannos party inssted that Hanmibal
should be delivered up to the Romans ? They
could not at that ume be afraid of the Ro-
mans they were therefore apprehensive of
Hanmby

Itwasimposuble some will say for them to
amagine that Hannibal had been so successful

rar to the Ganls

the of that 1sland were extremely
defectine The act of indemnyty 4 by which 1t
ordained that no one should be condemned 10
bodily punishment n consequence of the prt
vate knawledge of the governor ¢x mformala
conscrentia 1ssull recentin everybody s mem
ory There have been frequent tnstances of
the people s petitioning for privileges here
the sovereign grants only the common right of
all nations

9 Of Conquests made by a Monarchy If 2
monarchy can long subsist before 1t 15 weak
ened by sts increase 1t will become formtda
ble and its strength will remarn entire while
pent up by the neighbouring monarchises

It ought not therefore to aim at conquests
beyond the natural limits of its government
50 5000 as 1t ltas passed these limaes 1t 1s pru
dence to stop

4Of the 18th of October 1748 printed at Genot
by Tranchelly Sce alvo the Amsterdam Ga elies
Dec 23 1-3



CHAP 13

Inthiskund of conquest things must he Jeft
asthey were found—the same courts of judica
ture the same laws the same customs the
sme pavileges  there ought to be no other
alieration than that of the army and of the
name of the soveresgn

Vhen 2 monarchy has extended rts hmuts
by the conquest of neighbouning provnces it
should treat those provinces with great lenuty

If 2 wonarchy has been lang endeavourwg
at tonquest the provinces of s ancient de
wesne are generally s used They are obhiged
to submyt both to the new and to the ancent
abuses and ta be depopulazed by 2 vast me-
tsopohs that swallows vp the whole Now if
after having made conquests round thes de
mesne the conquered people were treated like
the ancient subjects the state would be un
done the taves sent by the conquered prov
ntesta the capital would neverreturn thein
habitants of the frontiers would be ymned
ad conwaquendy the frontiers would be
weaker the peaple would be disaffected and
Ure subsistence of the armses deugned to act
a0 yemam there would become more pre-
@arous
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12 Of ¢ Law of Cyrus Faram 1 trom thinking
that a good Jaw winch Cyrus made to obhge
the Lydsans to practise none but mean or m
{amous professions It is true he directed Ins
attention to an object of the greatest ympor
tance be thought of puarding agamst revolss
and pot msasions but ovasions will soon
come when the Persians and Lydians tnate
and corrupt each other I would therefore
much rather support by laws the swaplcny
and rudeness of the congquenng naton than
the efleminacy of the conguered

Arstodemus syrant of Coma? used alt Ins
endeavolirs to banish courage and to ener
vate the minds of youth He ordered that boys
should let their hair grow n the same manner
as guls that chey shosld deck it with flowers
and wear long vobes of different colours down
to therr heels that when they went to ther
masters of music and danang they shonld
bave women with them to canry their umbrel
las pecfumes aog tans and to present them
with combs and laoking glasses whenever they
bathed. Thus educanon lasted ull the age of
henty—an education that could be agrecable
to none but to a petty tyrant who exposes his
to defend tus Eife

Such 13 the ¥ state of 2 q
monarchy a shacking luxuty in the capssal
wmsery i the provinces somewhat distant and
plenty o the most remate 1t 15 the same with
such 3 monarchy as with our planet fire at
the tentre verdure on the surface and he
theenbothadry cold and barren earth

1o Of one Monarchy that subdues another
Sometimes one moparchy subdues another
The smaller the latter the better 1t 15 over
awed by fortresses and the larger it 15 the
better wilf 2t he praserved by colonies

it Of the Manner of 2 conqueved Feople 1t

3 NAY suffiient 1n those conguests to lel the

fonquered nation enjoy thesr own lans 1t s

perbaps mose necessary to leave them also

thiese manners because people w generat have

;lsuonger attachment to these than to thar
s

The French have been diven pine umes
out of Itaty because as historianssay of thewr
insolent familiarsies with the fawsex It 15100
much for 3 nagson to be ebhged to bear ot
only with the pride of conquErors bug with
thesr sncontinence and indisercuon these are
Wtk aut doubt most grieseus and mtolerable
35 they are the soarce of nfiqite CULFARTS

i 3e¢ Pafer lorff's Lassr ol Elntory

g

13 Charles XX Thss prince who depended
entirely on his own serength hastened hws rum
by forming designs that could never be en
ecated but by a teng war~—a Qung which his
Xingdom was unable to suppore.

11 was not a dechnmg state he undertaok to
subtert but a nsing empare The Russizns
made use of the war hie waged apatnst them
as of 2 ruduary schaol Every defeat broughe
them nearer ta vicory 2ad losing abroad
they fearned to defend themsehves at home

Charles 1 the deserts of Poland smagined
himsell soveraign of the whote world here he
wandered and with hum an some measute
wandered Sweden whide hus eapital enemy ac
quired new strength aguinst bam locked hum
up made seilements along the Balug, do
stroyed or subdued Lnoma,

Sweden was like a 1iver whase watess are
cut off at the fountain head in order to change
s course

1t was not the aftawr ot Pultowa that naned
Gharles Haod he not been destyoyed at thn
place bie would have bren aa anather The
asuatues of fortune are eanly repared but
who can be guarded sgamst eyents tht mnees.
samby arise from the nature of things?

¥ onvaus Hatieasnawis va
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But neither nature nor fortune were ever
so rauch agaenst him as he humself

He was not directed by the present situa
tion of things but by a kind of plan of his
formimg and even tius he followed very il
He was not an Alexander but he would have
made an excellent soldier under that mon
arch

Alexander s project succeeded because 1t
was prudently concerted The bad success of
the Persians 1n ther seeral imasions of
Greece the conquests of Agesitaus and there
treat of the ten thousand had shown to dem
onstration the supeniority of the Greeks
their manner of fighting and i their arms
and tt was well known that the Perstans were
ton proud to be corrected

It was no longer possible for them to weak
en Greece by divisions Greece was then
united under one head whch could not ptech
upon a bexter method of rendering her mnsen
sible to her servitude than by Rattertng her
1anity with the destruction of her hereditary
enemy and with the hopes of the conquest of
Ana

An empire cultnvated by the most industrr

. .

subsistng

It was easy to judge by the pride of those
kings who 11 van were mortified by ther
numerous defeats that they would precipitate
thesr riin by their forwardness i venturing
battles and that the flattery of ther courtiers
1 ould never permit them to doubt of thetr
grandeur

The project was not only wise but wiscly
executed Alexander m the rapidity of fus
ronquests esen in the impetuosity of his ps
sion had of L may so express myself a fash af
reason by which he was directed and which
thase who would fan have made a romance of
Inus history and whose minds were more cor
rupt than his could not conceal from our
view Let us descend more minutely into lus
fastory

14 Aleaander Hedid not set out upon hiy ex
oo -

this conquest for no other end than tor the ex
ccution of his grand enterprise ke res dered
the jealnusy of the Lacediemonians of nno ef

BOOR X

fect he attacked the mantime provinces he
caused his land forces to keep close to the sea
coast that they might not be separated from
lus flcet be made an admrable use of ar ot

N ~beaw Vo wmer wanted pro-

ohtain it

In the begumning of hys enterprise—a tune
when the least check might have proved his
destruction~he trusted very little to fortune
but when his repuration was established by 2
series of prosperous events he sometumnes had
recourse to temerity When before his depar
ture for Asta he marched against the Tribal
Lans and Mlynans you find he waged wart
against those peaple 1n the very same mannet
as Cxsar afterwards conducted that agamnst
the Gauls Upon hus return to Greece * 1t was
m some measure agunst his will that he took
and destroyed Thebes When he mvested that
aty he wanted the mnhabitants to come mo
terms of peace but they hastened thesr own
run When 1t was debated whether he should
attack the Persian fleet 2 it 15 Parmemo who
shows hus presumption  Alexander hus wis
dom His aim was to draw the Persians from
the sea cotst and to lay them under a neces-
sity of abindonng their marme in which
they had 2 manifest supersority Tyre bemng
from principle attached to the Tersians who
could not substst without the commerce and
navgation of that aty Alexander destroyed
1t He subdued Egypt wlach Danus ltad left
bare of troops while he was assemblimg 1m
mense armres 1 another world

To the passige of the Granicus Alexander
owed the conquest of the Greek colonies to
the battle of Issus the reduction of Tyre and
Egypt to the baude of Arbela the empire of
the world

After the bitle of Issus he suffered Danus
ta escape and employed his time 1n secuning
and regulating Ius conquests aiter the battle
of Arbela he pursued him so closed as to lexve
hum no place of refuge in fus empare Drrius
enters his towns his provinces to quit them
the next moment and Alexander marches
with such rapicity that the empire of the
world seems 1o be rather the prize of 1 Olym
an race than il ¢ fruit of 1 great victory

In this manner he carried on fus conquests

1See Amian De Jxpedit Alex i
2 g

b d
i ane



CHAT 14
fet us now see how he presersed them

He apposed those who would have had him
treat the Greeks as masters! and the Persians
asslaves He thought only of umung the two
nztions and of abolishang the distinctions of
2 conquening 2nd a conquered people After
dc had completed Ius victories he relm
quished all those prejudices that had helped
Ium to obtam them He assumed the manners
of the Perstans that he might not chagrin
them too much by obliging them to conform
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Jews® to Alesandria the manners of those
people signified nothing to lim provided he
could be sure of their fidehty

He not only suffered the conquered natons
to retain their own customs and manners but
Likewrse therr civil laws and frequently the
very kings and governors to whom they had
been subject the Macedomans” he placed 1t
the head of the troops and the natives of the
country at the head of the government rather
choosing to run the hazard of a particular dis-

to those of the Greeks It was this h
vhich made hum show so great a respect for
the wife and mother of Darms and this that
made lim so contment What a conqueror!
He 1s lamented by all the nattons he has sub
dued! What a usurper! At his death the very
family he has cast from the throne 1s all in
tears These were the most glorious passages in
tus hfe and such as history cannot produce
an mstance of 1n any other conqueror
DNothing consolidates a conquest more than
the union formed between the two nations by
marriages® Alexander chose hus wives from
the nation he had subdued he insisted on his
courtiers doing the same and the rest of the
ynccdoman_s followed the example The

brds they were not only allowed but encour
ageds When the Romans wanted to weaken
Macedonra they ordered that there should be
B0 Intermarriages between the people of dif
ferent provinces

Alexander whose am was to unite the two
Tations thought fit to establish in Persia a
great number of Greek colomes He bult
therefore amultitude of towns and so strong
ly were all the parts of this new empire ce
mented that after his decease amuidst the dis-
turbances and confusion of the most frightful
vl wars when the Greels had reduced them
selves asit were toa state of annihidation not
asingle province of Persia revolted

To prevent Greece and Macedon from be-
ng too much exhausted he sent a colony of

— - e B

Wh ch abrogtes the ancient law that nad mose
regard s¢ :5;5 to 1l e d fferes c¢ of mat ons thn
10 that of people s cond tiot

SSce the Lan of the Lombirds n ¢s 7 §5 ¢
2

loyalty (which Dy thanofa
general revolt

He paid great respect to the ancrent tradt
tions and to all the public monuments of the
glory or vamity of nattons The Persian raon
archs having destroyed the temples of the
Greeks Babylonans and Egyptians Alexan
der rebuilt them ® few nations submtted to
his yoke to whose religion he did not conform
and his conquests seem to have been 1ntended
only to make lum the particular monarch of
each nation and the first inhab tant of each
aty The aim of the Romans 1n conquest was
to destroy his to preserve and wherever he di
rected his victorious arms his chief view was
to achieve something whence that country
might derive an imcrease of prosperity and
power ‘To attain thusend he was enabled first
of all by the greatness of his genius secondly
by Ius frugality and private economy * thirdly
by hus profusion in matters of importance He
was close and reserved m his private expenses
but generous to the highest degree 1n those of
a public nature In regulating hus household
he was the private Macedoman but 1n paying
the troops in sharing lus conquests with the
Greeks and in s largesses to every soldier in
Ins army he was Alexander

He commutted twa very bad actions in set
ting Persepolis on fire and slaying Chus but
he tendered them famous by his repentance
Hence 1t 1s that his crimes are forgotten while
s vegard for virtue was recorded they were
considered rather as unlucky accrdents than as
his own deliberate acts Postertty struck with
the beauty of his mmd even in the midst of
us wrregular passton can view him only with
pity but never with an cye of hatred

¢ The hings of Syr 2 abandoning the plan la d
down Ty ”35 Eoundﬂ of the emp re resofied to

,
Vibd
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Let us draw a comparson between him and
Caxsar The Roman general by attempung to
inutate the Asiatic monarch flung hs fellow
atizens 1nto a state of desparr for a matter of
mere ostentation the Macedoman prince by
the same 1mitanon did a thing which was
quute agreeable to hys orginal scheme of con
quest

15 New Methods of preserving a Conquest
When a monrch has subdued a large coun
try he may make use of an admirable meth
od equally proper for moderaung despotic
power and for preserving the conguest 1t
15 a method practised by the conquerors of
China

In order to prevent the vanquished nation
from falling nto despair the victors from
growing msolent and proud the government
from becoming mulitary and to contain the
two pations withta their duty the Tartar fam
1ly now on the throne of China has ordained
that every miluary corps in the provinces
should be composed half of Chinese and half
Tartars to the end that the jealousy between
the two nations may keep them withm
bounds The courts of Judicature are hikewse
half Chinest. and hait Tartars This s produc-
trve of several good effects 1 The two nations

are 2 check to one anather 2 They both pre
weria the r LI v

Fardom

almost all the conquerors that ever existed

18 Of Canquests made by a despotic Prince
When a conquest happens 10 be vastly large
1t supposes a despotic power and then the

EOOR XI

army dispersed in the provinces 1s not suff
aent There should be always a body of farth
ful troops near the prince ready to fall m
stantly upon any part o the empire that may
chance to waver This mulitary corps ought to
ane the rest and to strike terror anto those
who through necessity hase been entrusted
with any authority in the empire The emper
or of China has always a large body of Tattars
near his person ready upon all occastons. In
India 1n Turkey in Japan the prince hasal
ways a body guard independent of the other
regular forces Thus particular corps keeps the
dsspersed troops int awe

17 The same Subject continued We have ob-
served that the countries subdued by a des
potic monarch ought to be held by a yassal
Historans are very lavish of therr praists of
the generosity of those conquerors who re
stored the princes ta the throne whom they
had tanquished Cxtremely generous then
were the Romans who made such a number of
kings 1n order to have instruments of stavery *
A ding of that kind 1s absolutely neces
sary If the conqueror tntends to presense the
country which he has subdued nerther the
governors he sends will be able to contan the
subjects within duty nor he himself the gos

ernors He will be obliged to strip hes ancient
Ppatrimony of troops 1n order to secyre hts new
domintons The museries of each nauon will
be common to both il broils wall spread
themselyes from one to the other On the con

trary f the conqueror restores the legitimite
prince to the throne he will of course havean
ally by the yunction of whose forces his own
power will be augmented We have a recent
snstance of this i Shah Nadir who conquered
the Mogul seized his treasures and left um
1n possesston of Hindostan

Boox XI Or THE LAws Wiick EstanList PoLrricAL
LABERTY WITH REGARD TO THE CONSTITUTION

1 4 general Idea 1 make a distinction be.
tween the daws that establish polstical Liberty
as it relates 1o the consttution and those
by wh ch 1t 15 established as 1t relates to the
auzen The former shall be the subject of
this ook the lacter 1 shall exarmine sn the
next

2 D feren! Sigmif catrons of 1) ¢ wor tLiberty
“There 13 1o werd that admats of more 1arous

signif cations and has made more yarieid 1m
prestions on the human mmd than that of
liberty Some have taken 1t as a means of de
posIng 1t person on whom they had conferred
atyranmeal authority others for the power of
choosit £ a superior wham they are obliged to
obey athers (or the night of bearing arms and
of being thereby enbled to use violenee oth

ers i fine for the privilege of being gov

I Tacits Life of Agricola 14
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emed by 2 natve of their own country or by
their own Jaws ! A certain nation for 2 long
t me thought Liberty consisted 1n the privitege
of wearing a long beard % Some have annexed
thi; name to one form of government exclu
sie of others those who had a republican
lz:!e‘arp}ncd 1t to this spectes of polity those

their own customs and nclmations and as m
republics the people have not $0 constant and
sopresent a view of the causes of therr misery
and as the magistrates seem to act only 1 con
formity 1o the laws hence liberty 15 generally
sad to resde 1 republics and to be banished
from monarchies In fine as in democracies
the people seem 1o act almost as they please
this sort of government has been deemed the
most free and the power of the people has
been confounded with their iberty

3 In what Liberty consists It 1 true that m
democracies the people seem to act as they
Please but politzcal hiberty does not comsist 1
an unlimited freedom In governments that
5 1n socteties directed by laws liberty can
€onsist only m the power of doing what we
ought to will and n not beng constramed to
do what we ought not to will

We must have continually present to our
minds the difference between ndependence
and Liberty Liberty 1s a right of domng what
ever the laws permmit and if a citizen could do
what they forbid he would be no longer pos
sessed of iberty because all his fellow citizens
would have the same power
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though true to szy that virtue 1tself has need
of limats?

To prevent this abuse 1t 15 necessary from
the very nature of things that power should be
a check to power A government may he 51
consututed as no man shall be compelled 10
do things to which the Taw does not oblige
him nor forced to abstam from thungs which
the law permuts

5 Of te Ind or View of diffevent Govern
ments Though all goiernments have the
same general end which s that of presert
tron yet each has another particular object
Increase of dominion was the object of Rome
war that of Sparta religion that of the Jew
1sh laws commerce that of Marseilles public
tranquillity that of the laws of China 4 navi
gation that of the laws of Rhodes natural ib
erty that of the policy of the Savages m
general the pleasures of the prince that of
despoticstates that of monarchies the prince <
and the kingdom s glory the independence of
mndividuals 1s the end ammed at by the Jaws of
Poland thence results the oppression of the
whole §

Qne natton there 1s also 1o the world that
has for the direct end of its constitution po-
litscal iberty We shall presently exanune the
primaiples on which this hiberty 15 founded 1
they are sound Diberty will appear 1 1ts high
est perfection

To discover political Liberty m a constitu
tion no great labour 1s requisite If we are
capable of seeing 1t where it ewsts 1t 1s spon
found and we need not go far mn search of 1t

6 Of the Constitution of England In every
there are three sorts of power the

4 The same Subject 4 D
and aristocratec states are not 1n thew own na
ture free Political Iiberty 1s to be found only
0 moderate governments and even 1n these
1t 15 not always found It 1s there only when
there 13 no ybuse of power But constant ex
Perience shows us that eyery man myested
with powet 55 apt to abuse 1t_and to carry his
authonty as far as 3t will go Is it not strange

PRI

People ~

) woan st
Romans

fegnslanve the executtve in respect to things
dependent on the law of nauons and the ¢x
ecutive 1 regard to matters that depend on
the avil Jaw

By virtue of the first the prince or mags
trate enacts temporary or perpetual laws and
amends or abrogates those that have heen al
ready enacted By the second he makes peace

- P .

<The natural end of 2 state that bhas no foreign
enemict or that th nks itself secured agamnst theim
by barners

& Inconven ¢nce of the Ziberym veto
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ary pouer and the other simply the executive
power of the state

The political hiberty of the subject 1s a tran
qusllsty of mind anssng {rom the opinien each
person has of his salety In order to bave this
Iiberty 1t 1s requisite the gavernment be so
consustuted as one man need not be afrad of
another

When the legislatsve and exeentive poners
are united 1n the same person or in the same
body of mapstrates there can be no liberty
because apprebensions may arise lest the
same monarch or senate should enact tyranny
callaws to exccute them 1o a tyrannical man
aer

Agan there 13 no hberty if the jdiaary
pouner be not separated irom the legislauve
and execning Were it joined with the legisla
trve the hfe and liberty of the subject would
be exposed to arhutrary cantral far the judge
would be then the legislator Were 1t joned
to the executve power the judge might be
have with violence and oppression

‘There would be an end of everything were
the same man or the same body whether af
the nobles or of the people to exeraise those
three powers that of enacung Jaws that of ex
ecuting the public zesolutions and of trymng
the causes of rndivduals

Most kingdoms in Europe enjoy a moderate
government beeause the prince who is invest
ed with the two first powers leaves the thurd to
hss subjects In Turkey where these three
powners are umted in the Sultan s person the
subjects groan under the most dreadiul op
presuon

In the republics of 1taly where these three
povers are united there 1s less ibenty than i
our monarchies Hence therr government 15
ohliged to have recourse (o as violent methads
for 515 supp o1t as even that of the Turks wit
ness the state inquisttors and the lons
mouth into wluch every mformer may at all
hours throw his wntfen accusations

In whar a situation must the poor subject
be n those republics! The same body of mag
sstrates are possewned a3 exceutors of the Jaws
of the whiole power they have gnen themselves
n quality of legsstat v They may plonder
the state by thear general determmnations and
a3 they have hkewise the judiiary power m
ther hands overy prvate otoen may be
rusned by thew partieatar decsons

The whole power s here united 1n one
body and though there 1s ao external pomp

1AL Vemee
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that indicates a despotic sway yer the peaple
feel the effects of 1t every moment

Hence 1t 1s that many of the princes of En
rape whase aim has been levelled at arbatrary
power have constantly set out with umtmg n
thewr own persons all the branches of magis-
tracy and all the great offices of state

I allow indeed that the mere hereditary ar
astocracy of the Itahan republics does not ex
actly answer to the despotic power of the East
ern princes The number of magistrates some
times moderates the power of the mugrstracy
the whole body of the nobles do not always
concur sn the same design and different e
bunals zre evected that temper each other
Thus at Vence the legislatn e power ism the
council the executive m the pregads and the
judicrary i the guarannia But the mischuef s
that these different tribunals are composed of
magustrates all belongung to the same bady
which constitutes almost one and the same
power

The judiciary power ought not to be given
to a standing senate 1t should be exercised by
persons taken {rom the body of the people? at
certan times of the year and consistently
with a form and manner prescrsbed by law 1
order to erect a tribunal that should last only
s0 Jong as necessity requrres

By this method the judicial power so tertt
ble to mankind not bemng annexed to any
parucalar state or profession becomes as 1t
were mvisible People have noc then the judg
es continually present ta therr s tew, they fear
the office but not the magustrate

In accusations of a deep and crimunal na
ture it 15 proper the person accused should
have the privilege of choostng in some meas
ure his judges tn concurrence with the law
or at least he should have a night to except
agamst so great a number that the rematning
part may be deemed lus awn charce

The ather two powers mvy be prven 1ather
to magistrates or permanent bodies because
they are nat exercsed an any prvate subgect
ane being no more than the general will of
the state and the other the exccution of that
general well

Bur though the tribunals ought not ta be
fixed the pudgments ought and to such a de-
gree as ta be eser canformable to the letter of
the taw Were they to be the private opinion
ol the judge people would then lie 1 socic
ty withoue exactly knowing the nature af
their obligatinns

2 Avat Athene
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The judges ought Iikewise to be of the same
rank as the accused or m other words hus
peets to the end that he may not mmagine he

they are taken up 10 order to answer without

delay toa capital cime 10 which case they are

na]}y free bemg subject only to the power of
€ law

Butshould thelegislature think stself in dan
ger by some secret consparacy agamst the state
orbya correspondence with a foreign enemy
1t might authonse the executive power for a
short and Limited time to 1mprison suspected
Persons who in that case would lose ther 1'b
erty only for a while to preserve 1t for ever

And thug s the only reasonable method that
€an be sub tothe 1
of the Ephoni and to the state mgusitors of
Vt[:'n:e who are also despotic

1s impossihile n large states and m small ones
1ssubject to many mconsentences 1t 1s fit the
Ppeople should transact by their representa
tves what they cannot transact by themselves

The nhabitants of a particular town are
much better acquarnted with 1ts wants and
interests than wath those of other places and
are better yudges of the capacity of their ne gh
bours than of that of the rest of thewr country
men The members therefore of the legisla
ture should not be chosen from the general
body of the nation but 1t 15 proper that in
evel

ty place a 1ep
should be elected by the mhabitants*
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er hand this would oceas on infinite delays
would grve each deputy a power of controlling
the assembly and on the most urgent and
pressing occasions the wheels of government
mught be stopped by the caprice of 2 smgle
person

‘When the deputies 2s Mr Sidney well ob-
serves represent a body of people as m Hol
land they ought to be accountable ta ther
constituents but 1t s a different th ng1n Eng
Jand where they are deputed by boroughs

All the 1habitants of the several districts
ought to have a night of voting at the election
of a representative except such as are n so
mean a siuation as to be deemed to have no
will of thewr own

One great fault there was n most of the an
ceent republics that the people had a right to
actrve resolutions such as require some execu
tion a thing of which they are absolutely in
capable They ought to have no share m the
government but for the choosing of represen
tatives which 15 within therr reach For
though few can tell the exact degree of men s
capacities Yet there are none but are capable
of knowing in general whether the person
they choose 15 better qualified than most of
Iis nerghbours

Neather ought the representative body to
be chosen for the executive part of govern
ment for which 1t 1s not so fit but for the en
act ng of laws or to see whether the laws
betng are duly executed a thing suited to
therr abiities and which none indeed but
themselyes can properly perform

In such a state there are always persons dis-
tinguished by thetr birth niches ot honours
but were they to be confounded with the com
mon people and to have only the weight of a
single vote Like the rest the common liberty
would be their stavery and they would have
no interest 1n supporting it as most of the
popular would be agamst them

The great advantage of rep! s
thewr eapacity of discussing publ c affairs For
this the people collecuvely are extremely un
6t whach 15 one of the chief nconveniences of
a democray

‘The share they have thercfore in the legisla
ture ought to be proportioned to their other
advantages in the state which happens only
when they form a body that has a r ght to
check the I of the people as the

It 1s not at all necessary that the rep!
trves who have recenved a general nstruction
from thesr constituents should wait to be di
rected on each parucular affar as 1s prac
tised tn the duets of Germany True 1tas that
by this way of proceeding the speeches of the

people have a night to oppose any encroach
ment of theirs
The legislatne power 1s therefore commut
ted to the body of the nobles and to that
whach represents the people each hasing therr
blies and d

deputies sight with greater propriety be
called the yoice of the nat on but on the oth
1Sec Anstotle Pol tres v 4

apart each their
separate views and interests
Of the three powers above mentioned the
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Judecaty s in some measure next to nothing
thereremamn therefore only two and as these
have need of a regulating power 1o moderate
them the part of the legislatise body com
posed of the nobility 1s extremely proper for
this purpose

The body of the nobility ought to be heredt
tary In the first place 3t 1s s0 @ 113 own n2
ture and mn the next there must be a consid
erable intevest to preserve tts privileges—priv.
tleges that n thernsehes are obnoxious to
popular envy and of course 1n a free state are
always in danger

Butasa hereditary power might be tempted
1o pursue its own parucular interests and
Torget those of the people, it 2 proper that
where a singular advantage may be ganed by
corrupting the nability as on the Jaws selating
to the supplies they should hase no other
share i the legislation than the power of re
jecting and nat that of resolvin,

By the power of resoluing 1 mean the nght
of ord: g by thar own auth or of
amending what has been ordamed by others
By the power of rejecting X would be under
stood to mitan the right of annulling a sesolu
w100 taken by another whach was the power
of the tnbunes st Rome And though the per
son pasiessed of the privslege of rejecting may
Ikewse have the night of appraving yet this
approbation passes for no more than a decla
Tation that he miends (o0 make 1o we of ks
privilege of rejecting and 1s derrved from that
rery pmislege

The executive power ought to be 1 the
hands of a monarch becawse this branch of
government having need of despatch 1s bet
fer admintstered by one chan by many on the
other hand whatever depends on the legusla
tie power is ofientimes better regulated by
many than by a sngle person

Butsf there were no monarch and the ex
ecutine power should be commutted to a cer
tan number of persons selected from the Ieg
ulative body there wauld be an end then of
Lberty by reason the 1wo powers would be
umted as the same persons would sometimes
possess and would be always able to possess 3
share tn b chy

Mere the Iegulative body o be a

BOUK XX

executnne power which would render 1t abso-
lute

It would be needless for the legulative body
o continue always assembled This would be
troublesome to the representatives and more
over would cut out too much work for theex
ecutive POWGI' 50 a5 to take off sts attention to
usoffice and oblige ut to thunk only of defend
g ats own prerogatives and the right 1t hay
10 execute

Again were the legislative body to be al
waysassembled 1t might happen to bekeptup
only by flling the places of the deceased mem
bers with new rvepresentatves a2nd 1 that
case if the Jegislatne body were once cormupt
ed the el would be past all remedy When
different legsstatave bodues succeed one anoth
ex the people who have a bad opisuosn of that
which 13 actually sitting may reasonably enter
tam some hopes of the next but were it tobe
akways the same body the people upon seeing
1t once corrupted would no Jonger expect any
good frorn 1ts Jaws and of course they would
esther become desperate or fall into a state of
wndolence

The legistative body shonld not meet of it
self For a body s supposed to have no will
but when it 1smet and besrdes were it not to
meet unanmously st would be imposuible to
deterruine which was really the legislatne
body the part assembled or the other Andif
3t had a night to provogue self 3t might hap-
Pen never to be prorogued which would be
extremely dangerous in case it should ever at
tempt to encroach on the executine power
Besides there are seasons some more proper
than others for assembling the legistative
body 1t s fit therefore that the executive
power should regulate the tine of meetng as
well as the duration of those assemblhies ac
corditig to the circumstances and exigenaes
of a siate known to self

Were the execuuve power not to have 2
ighi of restraimng the encroachments of the
legustative body the farter would become des
ponc for as 1t might arrogate to itsclf what
authoruty 1t pleased 1t would soon destroy all
the other powers

But it ss not proper on the other hand shat

ble time without meetng this would hiewrse
put an end to bberty For of tuo things one
would naturally follw  cuher that there
would be no longer anv tegavtatine i

the Iegulative power should have a nght 1o
stay the executsve For as the execution has its
natural linits st 13 useless to confine 18 be
sides the exetnuve power i geperally em

sndd then the sate would fall intn anarchy or
that these sesolutions wenld be taken by the

ployed Y OF The power
therefore of the Roman trsbunes was favley
2%k put 2 st0p not only to the legutation, but



canar 6

Likewse to the executive part of government
which was attended with mfinste mischuef

But if the legislative power 1n a free state
fas nonght to stay the executive 1t hasanght
and ought to have the means of examining 1
what manner sts laws have been executed an
advantage which this government has over
that of Crete and Sparta where the Cosmit
and the Ephoni? gave no account of their ad
ministration

But whatevermay be the 1ssuc of that exam
1mation the leguslative body ought not to have
4 power of arraigming the person nor of
tourse the conduct of him who 1s entrusted
with the executive pawer His person should
be sacred because as 1t 15 necessary for the
good of the state to prevent the legistatve
body from rendering themselves arbitrary the
moment he 15 accused or tned there 1s an end
of liberty

In this case the state would be no longer a
monarchy but a kind of republic though not
afreegovernment But as the person entrusted
with the executive power cannot abuse 1t
without bad counsellors and such as have the
liws as mimsters though the laws protect

- L aa

Amymonest 1o an account even after the rad
ministration 4 and therefore the people could
never obtain any satisfacuion for the mjuries
done them

Though 1n general the judicary power
aught not 1o be united with any part of the
legistatne yer this 1s hable to three excep
tons founded on the particular interest of
the party accused

“The great are always obnovious to popular
envy and were they to be judged by the
people they mmght be mn danger from Te::

Ppeers The nobility for this reason ought not
to be crzed before the ordmnry courtsof jud
ature but before that part of the legislature
Which 15 composed of their awa body

1See Anstorle Pohif ¢s U 10

b d o b

3T esc 1 ere mapp trates choen annually by

the trit une
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It 18 posstble that the law which 1s dlear
sighted m one sense and blind 1 another
mught mn some cases be too severe But aswe
have already observed the national yudges are
no more than the mouth that pronounces the
words of the law mere pasuive beings incapa
ble of moderating exther its force or ngour
That part therefore of the legislatve body
which we have just now chserved to be a nec
essary tribunal on another occasion 1s also a
necessary tribunalin this at belongs to 1ts su
preme authority to moderate the law 1n favour
of the lawtself by mitigating the sentence

trates esther could not or would not punssh
But 1 general the legislative power cannot
try causes and much less can 1t try thus partic
ular case where 1t represents the party ag
gneved which 1s the people It can only
therefore 1mpeach But before what court
shall st bring 1ts impeachment? Must 1t go and
demean 1tself before the ordimnary tribunals
which are sts inferiors and being composed
moreover of men who are chosen from the
people as well as stself will n:ltl:rally be

netther the same interests nor the same pas
sions

Here 13 an advantage which this govern
ment has over most of the anaent republics
where this abuse prevailed that the people
were at the same time both judge and accuser

The execntrve power pursuant of what has
‘been already said ought to havea share in the

PR - ke

cqually undone

1f the prince were to have 2 partan the leg
ailature by the power of resolving liberty
would be lost But 23 1t 15 necessary he should
have a share in the leguslature for the support
of his own prerogative th s thare must con
sist 1a the power of rejecung

The change of government at Rome was
owing ta this that nather the senate whahad
one part of the executive power nor the mag
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ntrates who were entrusted with the other
had the right of rejecting which was entirely
lodged 1 the people

Here then 1 the fundarental constitution
of the g ernment we are treating of The leg
slatne body being composed of two parts
they check one another by the mutual prne
Yege of rejecung They are both restramed by
the executive power as the execunve 1 by the
legsslatne

These three powers should naturally form a
state of repose or macuon But a there 15 2
necesnity for movement 1 the course of fu
man affas they are forced to move but sall
tn concert

A the executive power has no other partin
the fegislatise than the pri ilege of rejecting
stcan have na share i the public debutes It
15 not even necessary that 1t shoyld propose
because as 1t may always disapprose of the res
olutions that shall be tsken 11 may hkewse
reject the decistons on those proposals which
were made against us wilt

In some ancient commonwealiths, where
pubhic debases were carned on by the people
@ 2 body st was nawral for the executive
power o propose and debare 1n conjunction
with the people otherwise their resolutiany
must have becn attended with 2 trange con
fusion

Were the executine power to determune the
rausng of public maney otherwise than by
EMng 13 consent hiberty would be 2t an end
becawse 1t would become feghatine m the
fmost important pozat of legislation

I the fegudanye POWET was to settle the sub-
ndies not from YEAT 10 year, but for ever g
wauld run the rak of losing 3 Ubesty be
<ause the executive POWET mould be no Jonger
dependent and when once it was possessed of
auch a perpetus) nght it would be mateer of
wdifference whether 1t held it of stself or of
another The same 3y be said of 5t should
ome 0 a resalution of entresung
nual but a perpetual command of the fleets
and armses o the eXeWne power

To prevent ihe TXECULNE Power fram being

TEQUISEE that the armjey

aner for thewr conduct to theyr fellow subjects
and be enfrired anly for a year agya; cusiom
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atyat Rome or if there should be a standing
army composed chiefly of the most despreable
past of the naton "the legslatie power
should have 2 right to disband them as soan
as st pleased  the saldiers should five 1 com
mon with the sest of the people and no sep-
arate camp barracks or fartress should besnf
fere

When once an army s established st ought
not to depend immediately on the legustative
buton the executine power, and thus from the
very nature of the thing 1ts business tonsst
ng more i action than n dehiberation

It 1s natwral for mankind to set a hugher
value upon courage than timidity an actwety
than prudence on strength than counsel
Hence the army wall ever despise a senate and
Tespect thewr own officers They will naturally
shight the orders seat them by a body of men
whom they look upon as cowards aad there-
fore unwosthy 1o command them So that as
500 as the traaps depend entzely on the leg
ulatnve body 1t becomes 2 mdicary govern
ment and if the contrary has ever happened
1t bas been owing to some extraordinary ar
cumstances It s because the army was always
kept dvided 1t 15 because 1t was compased of
several bodies that depended each on a partic
ular province 1t 18 because the capstal towns
wese strong places defended by thesr natural
stuauon and not garrsoned with segular
troaps Holland for instance 13501 safer than
Vemice she mighe drown or starve the revolt
¢d troaps for as they are not quartered n
touns capable of Eurnishing them with neces-
sary subsistence this subsistence 1s of course
precartous

In perunng the admimble treause of Tac
W On the Manners of 11 ¢ Germans 3 we find
i 1s from that nation the English hase bor
rowed the idea of thewr poliseal gonernment
Thns beauntul system nay i ented first 16 the
woods

As all human things have an end the state
%e are speakung of will fose us tiberty will
persh Hate not Rome Sparta and Carthage
perished? It will persh when the legulatine
pawer shall be more corrupt than the exeen
tve

It 1s not my buvmews (o examine whether
the English actuaily enyny this iberty or not
Suficsent 1t 1x far my purpose to atserve that

! Do menoribus rebus frencepes con oy Hant de
maorshus mne  sta tanen i en taque quo
Tum pencs tlebem arh tnum est apud principes
Pertractentur —~1x
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ttisestablished by thesr laws, and T inquire na
further

Netther do I pretend by this to undervalue
other governgients nor to say that this ex
tieme political lberty ought o give uneast
Tiess 1o (hnse who have only a moderate share
o1t How should I have any such design [
¥ho think that even the fughest refinement of
Teason 15 not always denrable and that man
kad generally find thesr account better in me
diums than i extremes?

Hautngton 1 s Qceana has also m
quized wmito the utmost degree of liberty to
which the constitution of a state may be car
Zied Bt of fum indeed 1t tagy be sud that fox
Bant of knowing the nature of real Liberty he
busied hunuself in purst of an upaginary
one and that be built a Chalcedon though he
ad 2 Byzaatim before hus eyes

7 Of the Monarchies we are acquanted with
The monarchues we are acquarmnted with have
Aot Like that we have been speaking of liber
& for therr direct view the only zum 15 the
glory of the subject of the state and of the
fovereign Dut hence there results a spirt of
fiberty “which . those states 15 capable of
dueving as great things and of contributing
2 much perhaps to happiness as liberty rselé

Here the three powers are not distnbuted
aud founded on the model of the constirution
zhave mennoned they have each 2 parucuiax
stribution agcording to whach they border
more or less on pohtical liberty and af they
thd nat border upon it monarchy would de-
generate mto despotic government

8 Why the Anctents had not o clear Idea of
Monaychy The ancients had no nonon of &
government founded on 2 body of nobles ::mé

each thew own form of government and gon
~ =We Refore

ub~

1he

found nio not n Jraly Gaul spawn or wer
many they were all petty states of republics
Even Africa atself was subject to a g““:,;“(;

Tonwealth and Asia Miner was otcupy
Greek colomies There was thergfore no in
stance of deputies of towns or asemblies al
the states one must have gone as far as Persta
1o find a monarchy fed

1 am not sgnoran that there Wéke can
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erate republics 1n which several towns sent
depuries to an assembly But Lafirm there was

German nations that conquered the Roman
empure were certainly a free people Of this
‘we may be convinced only by reading Tacrtus
On the Manners of the Germans The con
querors spread themselves over all the coun
try hiving mostly in the fields and very Iittle
m towns When they were ;n Gevmany the
whole nauon was able to assemble Thus they
could no longer do when dispersed through
the conquered provinces And yet as 1t was
necessary that the nation should deliberate on
public affairs pursuant to their usual merhod
before the conquest they had recourse to rep
resentatives Such 1s the ongin of the Gothic
government amongst us At first 1t was mived
with aristocracy and monarchy—a mixture ay
tended with this inconvertience that the com
mon people were bondmen The custom after
wards succeeded of granting letters of enfran

i
gy and the prinee s prerogative that 1 really
thiak there never was in the world a govern
ment so well tempered as that of each part of

g Aristotle’s Manner of Thinking Anstotless
greatly puzzled 1 treating of monarthy ! He
makes five species and he does not dishn
guish them by the form of constitution hut by
things merely acaidental as the virtues and
vicesof the prince or by thungs extrmsie such
ag tyranny usurped or inhertted,

Among the number of monatchrses he ranka
Ao Do momemm 3 L1

trbunon ol the three powers in the govern
ment of a single person could nerer form a
Just idea of monarchy

10 TV hat other Politicrans thought “To tem
per monarchy Arybas kg of Epirus t found

tPohiticy w1 13
38ee fustn xwve g
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no nther remedy than a republic. The Molos
st not knowmg how to limut the same power,
made two kings ! by which means the state was
weakened more than the prerogative they
wanted Tovals, and they created enemmies

Two kings were tolerable nowhere but at
Sparta here they did not form but were only
a part of the constitetion

11 Of the Kings of the herole Times of
Greece In the herowc imes of Greece a kind
of monarchy arose that was not of long dura
tion ? Those who had been msentors of arts
who had fought 1n their country s cause, who
had established socienies or distributed hinds
among the people obtained the regal power,
and transmutted 1t to thewr children They
were kings priests and judges This was one
of the five species of monarchy mentioned by
Aristotle ¥ and the only one that can giie us
any 1dea of the monarchical constuation But
the plan of this censtitution 1s opposite to that
of our modern monarchues

The three powers were there distuibuted in
such a manner that the people were the legis
lature ¢ and the king had the executis ¢ togeth
er with the judicrary power whereas tn mod
ern manarchies the prince is tnested with the
executne and legislative powers or at least
with part of the legislatve but does not ace in
2 judreiaty eapacity

In the government of the kings of the hero-
1c imes the three powers were 11] distributed
Hence thase monarchies could not long sub-
st For as soon 1s the people got the legisla
tive power into therr hands they mught as
they everywhere did upon the very least ca
price subvert the regal authonty

Py ‘. [N

pears stll more odious it 1s the masterpjece
of legislation to know where to place properly
the judiciary power But 1t could not be mn
worse hands than in those of the person o
whom the execanne power had been atready
commutted From that very mstant the mon
arch became ternble But at the same tme as
he had no share 1n the legislature he could
make 1o defence agatnst it thus hyy powerwas
10 onc sense oo great in another too little

1 vasotle Polities v 1

Thbid i 14

id

See what Flitarch <avs in the Theseur See
Vhewne Thuesd des 1o
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‘They had not as yet discovered that the true
function of a prince was to appoint judges
and not to st as judge himsell The opposite
pohicy rendered the government of a single
persan msupportable Hence all these kiugs
were brnshed The Grecks hid no notion of
the proper distribution of the three powersin
the government of one person they could see
1t only in that of many and tlus kind of con
stitution they distinguished by the name of
Poliry®

12 Of the Government of the Kings of Rome,
and 1n what Manner the three Powers were
there distributed The government of the

e PN

PSR

defect though 1n its own parucular nature 3t
was exceedingly good

In order to give an adequate wdea of this
government I shall distsnguish chat of the
first five kings that of Servius Tullus and
that of Tarquin

‘The crown was elective and under the first
five kings the senate had the greatest share i
the election

Upon the king s decease the senate exam
med whether they should continue the estab-
lished form of government If they thought
proper to continue it they named a mags-
tratef taken from thewr own body who chose 2
king the senate were to approve of the elec
tion the people 1o confirm it and the augurs
to declare the approbation of the gods If any
of these three conditions was wantung they
were obliged to proceed to another election

The constitution was a mixture of mon
archy anstocracy and democracy, and such
was the harmony of pawer that there was no
wstance of jeslonsy or dispute 1 the first
regns The king commanded the armics and
had the directron of the sacrifices he had the
pouer of determiming? crval and cnmmal?
causes he called the senate together convened
the people lud some affairs before the latter,
and regulated the rest wich the senate ?

8 Arstatle Polities e 8

¢ Dionyyus Haicamassus {1 p 120 and v pp
B

42 153
TSce Tanaquuls Discourse on Livy | dec. 1,

Tt was by virtee of a scratus copsultum that
Tullius Hostilins ordered Alba to be destroyed —
Ibd, id pp 167 and 192
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The authornaty of the senate was very great
The kungs oftentimes pitched upon senators
with whom they sat in yudgment and they
heser laud any affair befare the people ull 1t
&ad been previously debated! 1o that august
ssermbly

The people had the night of choosing? mag
strates of consenting to the new laws and
wih the kings permission of making war
andpeace but they had not the judicial pow
€1 When Tullius Hostilws referred the tnal
of Horatius to the people he had his particu
lar reasons which may be seen 1n Dionystus
Hal carnassus 3

¢ Constitution altered undert Servius
Tullius The senate had no share 1 h s elec
ton he caused h mself to be proclamed by
the people he resigned the power of hearing
Cl::xl causes? reserving none to himself but
; 05€ of 3 of mnal nature he Laud all affairs
irectly before the people eased them of the
taxes and wmposed the whole burden on the
Patiiaans Hence m proportion as he weak
ened the regal togather with the senatorial
Power he augmented that of the pleberans®
‘mTquum would neither be chosen by the
Iy ":'l:l 1nm by the people he cansidered Servi
o h\lhms as 2 wsurper and seized the crown
e > hereditary right He destroyed most of
by ;:Immn those who remained he never
— l;ed nor did he even so much as sum
P eM to assist at hus decisions 7 Thus Tus
eoes (xinucas:d but the odim of that power
aum“ 2 new addition by wsurping also the

" eﬂmv of the people agarnst whose consent
“mn;ued several Jaws The three power
bat th these means e umited 1 hus person

at u: people at a citical minute recollected
tng ¢y were leguslators and there was an

of Tarquin

1
ﬂ;{f:zml Reflections on the State of Rome
o be Expulsion of 1ts Kings 1t 15 imposst
< tired of so agreeable a subject as 2n

RIS
o Iiv 26

e

.
ot

sy 4 vested b mself of ha the regal pon et

e -

&
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aent Rome thus strangers at present leave
the modern palaces of that celebrated cap 1al
to visit the Twins and thus the eye after re
creaung itself with the view of Bowery meads
15 pleased with the wild prospect of Tocks and
mountatns

The patrician famtlres were at 21l fimes pos
sessed of great privileges These d sunchions
which were considerable under the kings be
came mitch more important after thesr expul
sion Hence arose the jealousy of the plebes
ans who warted to reduce them The contest
strck at the constutution without weakening

s

necessar ly supposes a powerful anstocrat ¢

this 1t was owing that the patricians v ho
were a necessary part of the constrtution un
der the regal government beeatne a superfl
ous branch under the consuls the people
conld suppress them witf out hurting them
selves and thange the constitut on without
corrupung 1t

After Servius Tullis had reduced the patri
cans 1t was natural that Rome should fall
from the regal hands 1ato those of the people
But the people had no occasion to be afraid of
relapsing under 3 regal power by reducing the
patricans

A state may alter 1 two different ways &
ther by the amendment or by the corruption af

therr hands 1t was their unan
that had expelled the Tar
had not continued steady to
Tarquins might eastly
neatond that their de
nem

urd

wred

latng poweran
1mous consent
guns and)f they
those prnciples :h:\

» - .
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o other remedy than a republic ‘The Molos
st not knowmg how to limit the same power
made two kings ! by which means the state was

BOOK XI

They had not as yet discovered that the true
[unction of a prince was to appomt judges
and not to sit as judge Jumscll The opposite

weakened more than the prerogative they
wanted rivals, and they created enemues

“Two kings were tolerable nowhere but at
Sparta here they did not form but were only
a part of the constitution

11 Of the Kings of the herote Times of
Greece In the heroic times of Greece a kind
of monarchy arose that was not of long dura
tion * Those who had been inventors of arts
who had fought 1n their country s cause who
had societies or lands

policy the government of a single
person msupportable Hence all these kings
were binished The Greeks had no notion of
the proper distribution of the three powersin
the gosernment of one person  they could see
1t only in that of many and this kind of con
stitution they distinguished by the name of
Polity

12 Of the Government of the Kings of Rome,
and in what Manner the three Powers were

among the people obtaned the regal power
and transmutted 1t to their cluldren They
were kings priests and judges This was one
of the five species of monarchy mentioned by
Anmstotle 3 and the only one that can give us
any 1dea of the monarchical constitution But
the plan of this constitution is opposite to that
of our modern monarchies

The three powers were there distributed in
such 2 manner that the people were the legis
lature ¢ and the king had the exccutrse togeth
er with the judiciary power whereas i mod
ern monarchtes the prince 15 1nvested with the
executive and legishitive powers or at least
with part of the legslative but does not act in
a judiciary capacity

T b e -

S auow s Ibad LIC peopie ot e legisla
tive power mnto their hands they might as
they everywhere did upon the very least ca
price subvert the regal authority

Among a free people possessed of the legis
latve power and enclosed within walls where
everything tending towards oppression ap
pears still more odious 1t 13 the masterpiece
of legislation to know where to Pplace properly
the judiciary power But 1t could not be 1n
worse hands than in those of the person to
whom the executive power had been already
committed From that very wnstant the mon
arch became terrible But at the same time as
he had no share 1n the legislature he could
make no defence agamnst 1t thus hss power was
none sense too great 1n another too little

1} Anstotle Polities v 11
210
albit
4See what Flarch <ays o the Th
Iihewise Thucyd des 1 e Theseus See

there distnib The government of the
kings of Rome had some relation to that of the
kings of the heroic imes of Grecece Its subver
ston like the latter s was owng to sts general
defect though n 1ts own particular nature it
was exceedingly good

In order to give an adequate 1dea of this
government I shall distinguish that of the
first five kings that of Servius Tullius and
that of Tarquin

The crown was elective and under the first
five kings the senate had the greatest share 1n
the election

Upon the king's deccase the senate cxam
1ned whether they should continue the estab-
lished form of government If they thought
Proper to continue 1t they named a mags-
trate® taken from their own body, who chose 2
king the senatc were to approve of the elec
tion the people to confirm 1t and the augurs
to declare the approbation of the gods 1f any
of these three conditions was wanting they
were obliged to proceed to another election

The constitution was a mixture of mon
archy anstocracy and demoeracy and such
was the harmony of power that there was no
instance of jealousy or dispute n the first
reigns The king commanded the armees and
had the direction of the sacrifices he had the
power of determiming’ civil and crimimal®
causes he called the senate together convened
the people laid some affairs before the latter
and regulated the rest with the senate ®
5 Anistotle Polities 1v 8
¢ D onywus Haliarpassus it p 120 and iv pp
242 213
7Sec Tanaquils Discourse on Livy § dec t
H . .

¥ It was by virtue of a senatus consultum that
Tulhus Hostilius ordered Alba to be destroyed —
Ibid bt pp 167 and 172
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State of that Republe, suddenly lost s Lsb
¢rly In the heat of the contests between the
Ppatticiansand the pleberans the latter insisted
upon having fixed laws to the end that the
public judgments should no longer be the ef
fect of capricions will or arbatrary power The
Senate after a great deal of resistance acqui
esced and decemwirs were norimated to com
pose those faws. It was thought proper to
g:zm them an extraordinary power because

pended and the devemvirs were chosen mn the
€omitig sole administrators of the republic
Thus they found themselves s ested with the
consular and the tribunition power By one
they had the prvilege of assembling the sen
ate by the other that of conyening the peaple
but they assembled neither senate nor people
Ten men only of the republic had the whole
legsfative the whole evcentve and the whole
Judtciary power Rome saw herself enslaved by
s cruel a tyranny as that of Tarqun When
Tarquin trampled on the hberty of that aty
she was seized with indignation at the power
Be had usurped when the decemvirs exer
ased exery act of oppression she was aston
nhed at the extraordinary power she had
granted

What a strange system of tyranny—a tyr
anny carried on by men who had obtained the
polittcal and mulitary power merely from
therr knowledge i crvdl affars and who at
that very juncture stond 1 need of the cour
age of those citizens to protect them abroad
who so tamely submitted to domestic oppres
stont

The spectacle of Virgimas death whom
her father immolated to chastty and Iiberty
Putan end to the por er of the decemuirs Ev
€ry man hecame free because every man had
been injured each showed humseli a citwzen
because each had a ue of the parent The sen
ate and the people resumed 2 liberty which

pled body of Lucretia put an end to the regal
goternment The debtor who appeared in the
forum coyered with wounds caused an altera
tion 1n the republic The decemuirs ow ed
therr expulsion to the tragedy of Virginia To
condemn Manlius 1t was necessary to keep the
people from sceng the Caputol Csar s bloody
garment flung Rome agun mto stavery
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16 Of the legislative Power in the Roman Re
public "There were no nights to contest upder
the decemvirs but upon the restoration of
liberty jealousies revined and so long as the
patricians had any privileges left they were
sure to be stripped of them by the plebeians

“The mischuef would not have been so grear
had the plebeians been satisfied with ths suc
cess but they also injured the patncans as
atuens When the people assembled by curie
or centurses they were composed of senators
patricians and plebeans 1n their dssputes
the plebeians gained this pomt! that they
alone without patricians or senate should en
act the lav s called Plebiscita and the assem
blies 1n which they were made had the name
of comitia by tnibes Thus there were cases in
which the patrraanst had no share i the leg
1lative power but® were subject to the legrs
latton of anather body of the state “This was
the extravagance of liberty The people toes
tablish a democracy acted aganst the very
prnaples of that government One would
have 1magined that so exorbiant a pawer
must have destroyed the authonty of the sen
ate But Rome had admrirable institutions
Two of these were especially remarkable one
by which the legistative power of the peaple
was established and the other by which 3t was
limyted

The censors and before them the consuls
modelled* and created as it were every five
years the body of the people they exerased
the legislation on the very part that was pos
sessed of the legislative power “Tiberus
Gracchus  says Cicero “caused the Ireedraen
to be admitted mnto the tribes not by the force
of lus eloquence but by 2 word by a gesture
which had he not effected the republic whose
drooping head we are at present scarcely able
to uphold would not even exist*

On the other hand the senate had the
power ol rescuing ast were the republic out

1pd xp gz,

By the sacred laws the plebeans had the
power of making the plebiscita by themsehies
watheut admitting the “patncans into ther as
sembly —1b:d %1 p 410 v P 430

416 Livy vitae

4t the year 312 of Rome the coneult performed.
still the business of suniey ng the rmpxs . .
estates as appears by Dionyuws Hal

-
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of the hands of the people, by areatng a dic-
tator, before whom the sovereign bowed his
head, and the most popular Jaws were silent !

17 Of the executive Power in the same Re-
public Jealous as the people were of ther
legislative power, they had no great uneasiness
about the executive This they left almost en
tirely to the senate and to the consuls, reserv-
ing scarcely anything more to themselves than
the nght of choosing the magistrates, and of
confirming the acts of the senate and of the
generals,

Rome, whose passion was to command,
whose ambition was to conquer, whose com
mencement and progress were one continued
usurpation, had constantly affairs of the great
est weight upon her hands, her enemures were
€ver conspInng against her, or she against her
cnemiles

As she was obliged to behave on the one
hand wrth heroic courage, and on the other
with consummate prudence, 1t was fequisite,
of course, that the management of affairs
should be commutted to the senate Thus the
people disputed every branch of the legula
tive power with the senate, because they were
jealous of their iberty, but they had no dis
puutes about the executive, because they were
ammated with the lose of gloty

So great was the share the senace took m
the ¢xecutive power, that, as Polybrus? in
forms us, foreign navons imagined that Rome
was an arstocracy The senate disposed of the
public money, and farmed out the revenue
they were arbuers of the affaurs of their alles,
they determined war or peace and directed in
this respect the consuls, they fixed the number
of the Roman and of the allied wroops dis-
posed of the provinces and armies to the con
suls or prxtors, and upon the expiration of
the year of command had the power of ap
pointing successors they decreed triumphs
recenved and sent embassies they nominated
rewarded pumshed and were judges of kings,
declared them allies of the Roman people, or
stripped them of that title

The constls leved the troaps which they
were to carry into the field, had the command
of the forces by sea and by land, disposed of
the forces of the allies, were mvested with the
whole power of the republic in the provinces,

3 Suich as thote by which 1t nas allowed to ap
phnl from the deasions of all the magitrates (o
the

* Book vi
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gase peacc to the vanquished natons, im-
posed conditions on them, or referred themto
the senate,

In the earlrest tsmes, when the people had
some share 1n the affairs relating to war or
peace, they exerased rather thesr legislane
than their executive power. They scarcely dd
anything else but confirm the acts of the kings,
and after their expulsion those of the consuls
or senate So far were they irom bemng the ar
buters of war that we have instances of 1ts hav-

. o

exccutine power Thust they created the milt
tary tribunes, the nomination of whom ull
then had belonged to the generals, and some
time before the first Punic war, they decreed
that only ther own body should haie the
nght of declaring ward

18 Of the yudiciary Power in the Roman Gov-
ernment The judiciary power was ghen to
the people to the senate, to the magstrates,
and to particular judges. We must see 1n what
manner 1t was dustributed, beginmmg with
their civil affarrs
The consuls had the judiciary power® after
the expulsion of the kings, as the prectors were
judges alter the consuls Servius Tullus had
divested humself of the power of determining
avil causes, which was not resumed by the
consuls except i some® sery rare cases, for
that reason called extraordinary 7 They were
satisfied with naming the judges, and cs!;\b‘
.
tom amony the Romans, and 1t 1s not 1racing
1t very high 1o refer 1t to Servius Tullius
Lvery year the prrtor made a list® of such as
3T e e e .

e e

« o
- . t

. . . e

shemius, dec 2 w1

. .
sehes onh  hut nothing rendered them more
odious ~Dyonysius Halicrensssus x5, P 799

7 Judicia extracrdinatia See the Institules, 1V

# Book vy

* Album fudicium
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he chose for the office of judges durmg his
magistracy A sufficient number was pttched
upon for each cause a custom very nearly the
same as that now practised in England And
what was extremely favourable to hiberty! was
the preetor s fixmg the judges with the con
nt® of the parties The great number of ex
ceptions that can be made in Lngland
amounts pretty nearly to ths very custom
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‘The laws distinguished by the name of sa
cred allowed the plebemans the privilege of
choosmg tribunes whence was formed a body
whose pretensions at first were immense It 1s
hard to determine which was greater the in
solence of the plebeians in demanding or the
condescension of the senate n granng The
Valerian law allowed appeals to the people
that 15 to the people composed of senators

and The pleb made

The judges decrded only the g re-
lating to matter of fact 3 for example whether
asum of money had been paid or not whether
an act had been commutted or not But as to
questions of law 4 as these required a certain
@pacity they were always carried before the
tnibunal of the centumvirs 5

The kings reserved to themselves the judg
ment of criminal affarrs 2nd m this were suc
ceeded by the consuls It was in consequence
of this authority that Brutus put his children
and all those who were concerned 1n the Tar
Guiman conspiracy to death This was an ex
orbitant power The consuls already mvested
with the military command extended the ex
eresse of 1t even to civil affairs and their pro
cedures bemng stripped of all forms of justice
were rather exertions of violence than legal
Judgments

This gave nise to the Valerian law by which
1t was made lawful 1o appeal to the people
from every decision of the consuls that endan
gered the life of a ciizen The consuls had no

e T . o

ation of the Tarquins that the crimunals were
tried by Brutus the consul 1n the second the
senate and comitia were assembled to try
them ¥

L Our ancestors  s3ys Cicero Pro Cluentio
would not suffer any man whom the part ¢ had
not agreed to to be judge of the Jeast pecumary

affar szen s reputation
T much les of 3 GZeT, S F oY in Gomne

sometimes by lat or n fine by lot mived 1w

a law that appeals should be brought before
their own body A question was soon after
started whether the pleberans had a night to
try a patricran  this was the subject of a dis
pute to which the impeachment of Cornolanus
gave Tise and which ended with that affar
‘When Coriolanus was accused by the tnibunes
before the people he msisted contrary to the
spirtt of the Valertan law that as he was a
patrician none but the consuls had the power
to try lm on the other hand the plebeians
also contrary to the spimt of that same law
pretended that hone but their body were em
powered to be s Judges and accordingly
they pronounced sentence upon him

‘This was moderated by the law of the
Twelve Tables whereby 1t was ordamed that
none but the great assemblies of the people®
should try a citizen 1a caprtal cases Hence the
body of the pleberans or which amounts to
the very same the comutra by tribes had no
longer any power of hearing eriminal causes
except such as were punisked with fines Ta
nflict a capital punishment a law was requi
site but to condemn to a pecumary mulct
there was occaston only for a plebiscitum

This regulation of the law of the Tuehe
“Tables was extremely prudent It produced an
admurable balance between the body of the
plebetans and the senate For as the full jud:
ciary power of both depended on the great
ness of the punishment and the nature of the
crime it was necessary they should both agree

‘The Valerian law abolished all the remains
of the Roman gosernment i any way relating
to that of the lungs of the heroic times of
Greece The consuls were duested of the
power to pumssh cnimes Though all aimes
are public yet we must disinguish between
those which more nicarly concern the mutual
ntercourse of the nitizens and those which
more immediately interest the state an the re-
lauon 1t bears to 1ts subjects The first are

¥ The comua Uy centunes Thus Manius Cap
stolinus was tnied n these comtus —Livy Dec
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called private, the second public The Laster
were tried by the people, and mn regard to the
farmer, they named by particular rommission
a quastor for the prosecution of each crime.
The person chosen by the people was fre-
quently one of the magistrates sometmes 2
prisate man He was called the quistor of
parfrerde and 1s mentoned 1 the law of the
‘Twelee Tables?

The quastor nomenated the judge of the
quesyon, Who drew lats for the judpes, and
regulated the tribunal i whuch be preaded 3

Here it 13 proper to observe what share the
semtte had in the nominition of the quastor,
hat we may see how far the tva powers were
balanced Sometsmes the senate caused a die
tator to be chosen in ordey to exeraise the of
fice of quastor,s at other umes they ordained
that the people should be contened by 2 tn
bune, with the view of proceeding to the nom
nation of a quasstor 1and in fine the people
{eequently appointed a magestrate o make hus
report to the sepate concesnung ¥ particulay
crime, and to desire them to name a quastor,
as may be seen 1n the judgment upon Lucius
Scipio® 1t Lyvy ®

To the year of Rome Go( some of these com

petual questions Differemt prietors were cre
ated, 10 each of whom some of those questions
were assigned They had a power conferred
upon them for the term of 2 year of trying
such cruminal causes as bore any relation to
thase questions, and then they were sent to
govers their province

At Carthage the senate of the hundred was
composed of Judges whe enjoyed that digmity
for hfe? But ar Rome the pretors were an

PPamnan « ~r, =

.

. “ Ryt
26 concermng the consprracses at Capua

#Thss a5 the te i the proseculion lor e
marder of Posthumus o the yeat 330 of Pome

See Livy v g0

3Tha fudgment war passed 1 the year of
Rome 567

* Dowk Vi

3Catero an Brufus

#Thus 13 proved fram Lavy book xlus 46 who
7
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nual; and the judges were not even for solong
a term, but were nomnated for eath cme,
We have already shown in the saoxth chapter

Gracchus caused a Jaw to pass that they should
be taken from the equestrian order, a change
so very canuderable that the tribune boasted
of having cut, by one rogation only, the $in
ews of the senatonal digmty

1t 15 mecessiry to observe that the three
powers may be very wel] dutributed in regard
to the liberty of the constutution, though not
so well in respect to the hiberty of the subjec
At Rome the people had the greatest shave of
the Jegistatine, a part of the execvuwve, and
part of the judiciary power, by which meany
they had so great a weight mn the gosernment
a¢ requured some ather power to balance it
The senate indecd had part of the executive
power, and some share of the Jegisfative,? but
this was not sufficient to counterbalance the
weight of the people It was necessary that
they should partake of the judiciary poner
and accordingly they had a share when the
judges were chasen from amang the senators
But when the Gracehs depried the senators
of the judiaal power @ the senate were 1o
Jonger able to withstand the people To fa
vour, therelore, the Uiberty of the subject, they
struck at that of the constitution, but the for
mer perished with the latter

Infinite were the miscluefs that thence
atase The canct 101 an s an chuna A oo ma

the people to the senate, and the cham of the
PO A

1

1

founded on this pnaple, that none shonld
be enlisted a5 soldsers byt such as were men
of sufficient property to answer for their con
duct to the republic The knghts, as persons
of the greatest property, formed the cavalty
of the legions But when ther dignity n
creased they sefused to serve any longer v
that capacity, znd anather kind of casalry was

¥ The senatus-contultums were n force for the
space of a year though not conlirmed by the peo
D 1.

1o shiat Hannibal rendered therr an
rueal !

le %, p xL, p 735
Pt the year 630 P 595 X R 185
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obliged to be rarsed thus Marius enlisted all
sorts of people into his army and soon after
the republic was lost !

Besides the knights were the farmers of the
Tevenue men whose great rapaciousness m
creased the public calamuties Instead of giv
ing to such as those the Judtcral power they
ought to have been constantly under the eye
of the judges ‘Thus we must say m commenda
tion of the ancient French laws that they
have acted towards the officers of the revenue
with as great a diffidence as would be observed
between enemies When the judiciary power
at Rome was transferred to the publicans
there was then an end of all virtue polity
laws and government

O this we find a very mgenious description
in soree fragments of Diodorus Siculus and
Dio Mutius Scevola says Diodorus 2 want
ed to revive the ancient manners and the
laudable custom of sober and frugal hving
For hus predecessors having entered into a con
tract with the farmers of the revenue who at
that time were possessed of the judicrary pow
erat Rome had infected the province with all
manner of cortuption But Sczvola made an
example of the publicans and mprisoned
those by whom others had been confined

D10 nforms us® that Publis Rutihus his
Leutenant was equally obnoxious to the
equestrian order and that upon lus return
they accused hum of having recenved some
Presents and condemned him to a fine upon
which he mstantly made a cession of his goods
His innocence appeared i this that he was

found to be worth a great deal less than what
be was charged with having extorted and he
showed a just utle to what he possessed but
he would not live any longer 1n the same city
with such profligate wretches

The Italians says Diodorus again ¢ bought
up whole droves of slaves in Sicily to till therr
lands and to take care of their cattle but xe
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lard waste and the mhabitants could not call
anything their own but what was secured by
fortresses There was neither proconsul nor
prator that could or would oppose this disor
der or that presumed to punssh these slaves

because they belonged to the kmights who at
Rome were possessed of the udicrary power $
And yet thus was one of the causes of the war
of the slaves But I shall add only one word
more A profession deaf and inexorable that
can have nio other view than lucre that wasal

ways asking and never granting that smpos

enshed the rich and increased even the mis
ety of the poor—such a profession I say

should never have been entrusted with the ju

diciary power at Rome

19 Of the Government of the Roman Prov
mces Such was the distnbution of the three
powers i Rome But they were far from be
1ng thus distributed 1n the provinces Liberty
prevailed 1n the centre and tyranny in the ex
treme parts
While Rome extended her dominions no
farther than Italy the people were governed
as confederates and the laws of each republic
were preserved But when she enlarged her
conguests and the senate had no longer an
1mmediate mspection over the provinces nor
the magsstrates residing at Rome were any
longer capable of goverming the empire they
were obliged to send preetors and proconstls
Then 1t was that the harmony of the three
powers was lost The persons appomnted to
that office were entrusted with a power which
comprehended that of all the Roman magis-
tracies nay even that of the people ® They
were despotic mapstrates  extremely well
adapted to the distance of the places to which
they were destned They exeraised the three
powers and were 1if I may presume to use the
expression the bashaws of the republic,
We have elsewhere absened? that in a com
the same ought to be

fused them a necessary e These
wretches were then forced to go andﬂrob on
the lughways armed with Tances and cluds
covered with beasts skins and followed by
large mastifis Thus the whole province was

YCafute censos plerosque Sallust De Bello
L TN n the collec

rowesd

possessed of the executrse power aswell avl
ay byt S £ cnmqunting rpradite anr
hardly communicate her government and
rule the conquered state according to her own
constitution And indeed as the magrstrate she
sends to govern 1s invested with the executne

5 Penes quos Rome £ em ju ! e erant n!?ut rx
equestn ords ¢ solerent sortito jud ces eligt 13
causa Pratorum ct Proconsult m quibus post ed
munistratam protvinciam dies dicta erat

$They male their ed cts upon enteting the
provinces

THook v 1g Secalsou i v and ¥
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powet, both avil and milutary, he muse 2lso
have the legulative for who 15 1t that could
make laws without him? Jt 1s necessary, there-
fore, that the gavernor she sends be entrusted
with the three powers, as was practised i the
Raman grovinces R

1t 15 more easy for a monarchy to communi
<te its gorernment because the officers 1t
sends have, some the vl executive, and oth-
ey the military txecutive power, which does
not necessanly imply a despotic authorsty

Tt wasa privalege of the utmost consequence
to 2 Roman extizen 10 have none but the peo-
ple for hus yudge Were 1t not for this he
would have been subject in the provinces to
the arbitrary power of a proconsul or of a pro-
pretor The aary neser felt the tyranny which
was exerased only on conquered nations

Thus, 1n the Roman world, as at Sparta, the
freemen enjoyed the highest degree of Liberty,
while those who were slayes laboured under
the extrermuty of servitude

While the auzens paud taxes, they were
raised with great jusuce and equality The
regulation of Servius Tullius was observed,
whohad distributed the people into six classes,
according to therr difference of property and
fixed the several shares of the public imposts
n proportion to that which each person had
1 the government Hence they bore with the
greatness of the tax because of therr propor.
uonable greatness of credit, and consoled
themselves for the smallness of their credit be
cause of the smallness of the tax

There was 2lso anather thing worthy of ad

BOOK X

miration, which is, that as Servius Tulliuys
division 1nto classes was in some measure the
fundamental principle ol the consttution, 1t

Cr L et

‘withelt the ofher.

Dut while the aty paid the taxes as she
plersed, or paid none at all} the provinces
were plundered by the knights, who were the
farmers of the public rovenue We have al
ready made mention of theit oppressive extor
tiarss, with which all history abounds

“ All Asta,” says Mithridates,? “expects me 23
her delierer, so great 1s the hatred which
the rapaciousness of the proconsuls? the con
- . YL ML pen af sha vouAnite
1nees did not increase, but rather weakened,
the strength of the republic. Hence 1t was that
the provnces looked upon the loss of the b
erty of Rome as the epoch of therr own Iree

dom

20 The End of this Book I should be glad to
1nquire into the distribution of the three pow

ers, In all the moderate governments we are ac
quainted with, 1 order to calculate the de-
grees of iberty which each may enjoy But we
must not always exhaust a subject, so a3 1o
leave no work at all for the reader My busi
ness 1s not to make people read, but to make
them think

Booxk XII. Or tay Laws THAT Form PoLrricaL
LipeRTY, In RELATION TO THE SURJLCT

1 Idea of this Book It 15 not sufficient to
hasve treated of polisical liberty in relatson to
the constitution, we must examine it Likewise
11 the relauon st bears to the subject

We have observed that 1n the former case 1t
aruses {row 2 cestamn distnbution of the three
powers, but in the latter we must conuider 1
it anather hight It congists in secunty ot in
the opinton people have of their secunty

The constitution may happen 1o be free,
aad the subject not The subject may be free,
and not the constitutton In’ those cases the
consttution will be free by night, and not 1n
fact, the subject will be free e fact and not
by nghe

Tt 13 the dusposition only of the laws, 2nd

even of the fundamental laws that consututes
liberty m relation o the ¢onstitutzon But as
it régards the subject manners, customs, or
recetved examples may give tise to 3t, and P
ticular avl laws may encourage 1t, as we shall
presently obsene

Futther, as 1n most states liberzy 1y more
checked or depressed than their constitution
Tequires, 1t 13 proper to treat of the partrcular

1 Alter the conquest of Macedonsa the Romans

rerolt



CHAP 4
faws that m each comstitution are apt ta assist
or check the prinaiple of Itberty which each
state 1s capable of recerving

2 Of the Liberty of the Subject Philosophic
hberty consists 1n the free exercise of the will
or at [east 1f we moust speak agreeably ta all
Systems 1 an opiion that we have the free
exerase of our will Polincal hiberty consists
M security or atleast 1n the opinion that we
enjoy securyty

Ths security 1s never more dangerously at
tacked than 1 public or private accusations
It 15 therefore on the goodness of erimnal
Iaws that the hiberty of the subject phincipally
depends

Criminal taws did not recesve therr full per
fection all at once Even n places where hb
erty has been most sought after 1t has not
been always found Aristotle! mforms us that
at Cumz the parents of the accuser might be
Witnesses So rmperfect was the law under the
kings of Rome that Serus Tollws pro-
Nounced sentence agamst the children of An
cus Marties who were charged with having
assassinated the king Ius father in law * Under
the first kings of France Clotarus made a
law? that nobody should be condemned with
out beyng heard which shows that a contrary
custorg had prevailed in some particular case
Or 2mong some barbarous people It was Cha
Tondas that first established penalties agamst
false witnesses ¢ When the subject has no fence
to secure his mnocence he has none for his
Tiberty

The knowledge already acquired m some
Countrses or that may be hereafter attamed n
others concerning the surest rules to be ob
served in criminal judgments 15 more mterest
ing to manknd than any other thing in the
world

Liberty can be founded on the practice of
this knowledge only and supposing 4 state to
have the best Jaws ima~mable 1 this respect
a person tned under that state and con
demned to be hanged the next day would
have much more hberty than a pasha enjoys
n Turkey

8 The same Subject continued Those laws
which condemn a man to death on the deposi

Polties u B

*Tarqumius Priscus See Dionys us Haliar
A AV

2 A< early as the vear 560

CArstotle P 1oes 1t 12 He gave hus laws ay
“Thurium 1 the 8jth Olympiad
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c 1 .

seale

The Greeks® and Romans® required one
voice more to condemn  but our French laws
msist upon two The Greeks pretend that
their custom was established by the gods 7 but
thus more justly may be said of ours

4 That Liberty 1s favoured by the Nature end
Proportion of Puntshments Laberty 1 in per
fection when cruminal laws derive each pun
sshment {rom the particular nature of the
cime There are then no arbitrary decisions
the punishment does not Bow from the capr
crousness of the legustator but from the very
mature of the thing and man uses no violence
to man

‘There are four sorts of crimes Those of the
first species are prejudicsal to rehigon the sec
ond to morals the thurd to the public tran
quillity and the fourth to the secunty of the
subject The punishments tflicred for these
crimes ought to proceed {rom the nature of
each of these species

ture of those which prejudice the tranquillity
or security of the subject and ought to be re
ferred to those classes
In order to dernve the punishment of sim
- RN

perpetual exclusion from the society of the

to human jurisdiction But m those which ol
fend the Dewty where there 1s no public act
there can be no crimmal matter the whole
passes between man and God who knows the
measure and tme of His vengeance Now af
$See vri tefes Oral an Yinenam
€D aumssins Hahcarnas us on the judgment of

Cor olanus it
TMuerie calenl ¢
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magustrates confounding things should 1
quire also into hidden sacrileges this inquis
tion would be directed to a kind of action that
does not at all require it the liberty of the
subject would be subserted by arming the zeal
of umorous as well as of presumptuous con
sciences against hem
The mischief arises from a notion which
some people have entertained of revenging
the canse of the Deny But we must honour
the Deity and leave lum 10 avenge his own
case And 1ndeed were we to be directed by
such a notion where would be the end of pun
ishments? If human laws are to avenge the
cause of an mhintte Being they will be directed
by hisanfimty and not by the weakness ignor
ance and caprice of man
An historan® of Provence relates a fact
which furmshes us wath 2n excellent descrip
uon of the consequences that may arse yn
weak capacities from the notion of asenging
the Desty s cause A Jew was accused of hav
g blasphemed 2gainst the Virgin Mary and
upon conviction was condemned to be fayed
alive A strange spectatic was then exhibnted
gentlemen masked with knives in their hands
monnted the scaffold and drove away the ex
ecutioner in order to be the avengers them
selyes of the honour of the blessed Virgin 1do
not here choose to antscrpate the refltections of
the reader
The second class conusts of those crimes
which are prejuiaal to morals Such 1s the
violation of public er private continence that
15 of the police direcung the manner in which
the pleasure annexed to the conjuncuon of
the scxes 1s to be enjoyed The punsshment of
those eximes ought 1o be also derived from the
nature of the tung the privanon of such ad
vaniages as soctety has attached to the purny
of motals fines shame necessity of conceal
ment public nfamy expulsion from home
and society and i fine all such punishmenty
35 behong '@ B WU Jomstichon are sub
ficient 1o repress the temerity of the two sexes
In effect these things are less founded on mal
1ce thae on carelessness and self neglect
We speak here of none but crimes which re
late merely to morals for as to those that are
also prejudiaial 1o the public secunty such as
rapes they belong to the fourth species
The crimes of the turd class are those
which disturb the public tanquillity The
punwhments ought therefore (0 be denved
from the nature af the thing and o beanre
Father Rougeret

LOOK I

lation to this tranquillity such as ymprison
ment exile and other like chasusements
proper for reclaiming turbulent spirits and
obliging them to conform ta the established

order
1 confine those crimes thatinjure the pubhc
RN v bt S L aar

- .
same time the security of the subject, they
ought to be ranked m the fourth class

The punushments inflicted upon the latter
crimes are such as are properly dustingumished
by that nume They are a kind of retatation
by which the socrety refuses security to a ment
ber who has actually or intenuonally de
prived another of hus securtty These punish
ments are denived from the nature of the
thing founded on reason and drawn from
the very source of good and evil A man de-
senves death when he has violated the security
of the subject so Iar as to deprive or attempt
to deprive another man of huis ife Thus pun
sshment of death 1s the remedy as it were of
a sick soriety When there s a breach of securn
ty with regard to property there may be some
reasons for iflicting a capital punishment
but st would be much better and perhaps
more natural that cimes commitied aganst
the secunity of property should be punished
with the loss of property and this ought 10
deed to be the case if wens farcunes were
common or equal But as those who have no
property of their own are generally the reads
est to attack that of others 1¢ has been found
necessary tnstead of a pecunsary to substuute
2 corparal pumishment

Allthat I have Irere advanced 1s founded 1
nature and extremely favourable to the Iib-
erty of the subject

5 Of certam Qccusations that require partici
lay Moderation and Pru lence It 1 an impnt
tam maxim that we ought to be sery crcum
spect i the prosecutson of witchcralt and
heresy The accusation of these two crimes
may be vastly injurious to Iiberty and produc
trve of nfintte appression s the leguslator
knows not how to set bounds to 1t For as 1t
does not directly pornt at a person s actions
buz az hus character 1t grows dangerous i pro
portion to the ignorance of the people and
then 2 man 1s sure to be always 1n danger be
cause the most exceptional conduct the pur
est morals and the constant practice of every
duty 1n life are not a sufficent security aganst
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the suspicion of his bemg guilty of the like
crimes

Under Manuel Comnenus the Protestator!
was accused of having conspired agamnst the
emperor and of having employed for that
purpose some secrets that render men 1mis1
ble It 1s mentioned in the Life of this emperor?
that Aaron wns detected as he was poring over
2book of Solomon s the reading of which was
sufficient to conjure up whole legions of dev
1is Now by supposing a power 1n witcheraft to
Touse the infernal spmts to arms people look
upon a man whom they call a sorcerer as the
person 1n the world most Likely to disturb and
subvert soctety and of course they are dis
posed to punish hum with the utmost severity

But their indignation 1ncreases when witch
craft1s supposed to have the power of subyert
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6 Of the Crime aguinst Nature God forbid
that I should have the Jeast mclmation to di
munsh the public horror agamst a crime
which religion morality and awil govern
ment equally condemn It ought to be pro-
seribed were at only for is communicating to
one sex the weaknesses of the other and for
leading people by a scandalous prostitution of
their youth to an ignominious old age What I
shall say concerning it will in no way dimmn
ssh s snfamy being levelled only agamst the
tyranny that may abuse the very horror we
ought to have against the vice

As a natural arcumstance of this crime 15
secrecy there are frequent nstances of its hay
ing been punsshed by legislators upon the
deposition of a child Tl was opening a very
wide door to calumny  Justiman  says Pro

mg religion The hustory of G ple?
mforms us that in consequence of a vevelation
made to a bishop of a miracle having ceased
because of the magic practices of a certain per
son both that person and Ius son were put to
death On how many surprisig things did not
this single crime depend? That reselations
should not be uncommon that the bishap
should be favoured with one tht 1t was real
that there had been a muracle in the case that
this miracle had ceased that there was 2 mag
icart that magrc could subvert religion that
this particular person was a magician and in
fine that he had committed that magic act

The Emperor Theodorus Lascarss attnib
uted hus 1llness to watcherafe Those who were
accused of this crime had no other resource
Jeft than to handle a red hot 1ron without be
ing hurt Thus among the Greeks 2 person
ought to have been a sorcerer to be able to
clear humself of the amputation of witcheraft
Such was the excess of their stupidity that to
the most dubious crime mn the world they
joined the most dubtous proofs of mnocence

Under the reign of Phulip the Long the
Jews were expelled from France bemg ac
cused of having potsoned the springs with
their lepers So absurd an accusation ought to
make us doubt all those that are founded on
public hatred

I have not here asserted that hercsy ought
not to be pumshed 1said only that we ought
to be extremely carcumspect 1n pumshing 1t

1Nicetas Life of Mant el Comnenus i¥
21bid

 Theophylacty s Hustory of the Emperer Mau
nice 11

copius 4 published a law against this crsme
he ordercd an inquiry to be made not only
agamnst those who were guilty of 1t after the
enacting of that law buteven before Thedep
osition of a single witness sometimes of a
child sometimes of a slave was sufficient
espectally against such as were rich and
against those of the green faction

It 13 very odd that these three crmes witch
craft heresy and that agamst nature of which
the first might easily be proved not to exist
the second to be susceptible of an mfinrte
number of distinctions nterpretations and
limitations the third to be often obscure and
uncertam—it 1s very odd I say that these
three crimes should amongst us be punished
with fire

I may senture to affrm that the crime
aganst nature will never make any great pro-
gress in society unless people are prompted to
1t by some particular customn as among the
Greeks 1 here the youths of that country per
formed all their exercises naked as amongst
us where domestic education s disused as
amongst the Asiatics where particular persons
have 2 great number of women whom they
despise while others can have none atall Let
there be nio customs preparatory to this crime
let 1t like every other violation of morals be
severcly proscribed by the cnvil magistrate
and nature will soon defend or resume her
nghts Nature that fond that indulgent pae
ent has strewn her pleasures with a boun
teous hand and while she (s us with delights
she prepares us by means of our isue in
whom we see ourselves as it were reproduced
—she preparesus Esay for future satisfactions

4Sectet Faetore
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of a more evqusite kind thap those very de-
lghts

7 ©Of the Crime of High Tregson 1tis deter
mmed by the laws of China that whoscever
shows any distespect 1o the emperor 1 to be
punished with death As they do not mention
m what thys disrespect comsists eserything
may furnish a pretext to take anay a mans
Hfe and to exterrmmnate any family whatsoeyver

Tua persons of that country who were em
ployed to write the court gazette having m
serted some arcumstances refating to a cer
taun fact thar was not true 1t was pretended
that to tell 2 hie an the court gazette nas a du
respect shown to the court in consequence of
which they were put to death ! A prince of the
blnad having adsertently made same mark
on a memornil signed with the red penct by
the emperor st was determined that he had
hehaved  disrespeatfully to the sovereign
whath occastoned one of the maost terrible per
steubions against that family that ever wasre
corded 1n history *

i the enme of gh treason be indeterms
nate this alone 1s sufficzent ta make the gov
ernmens degencrace 1nto arbstrary power 1
shall descant more largely on this subject
when 1 come tor tzeat? of the compostan of
lawns

8 Of the Muappheation 4f the Terms Sacrs
Jege and High Treason kIt 1s hikewse a shock
g abuse to gnve the appellation of high trea
<00 10 an acuon that does not deserve st By
an imperial Jawd at was decreed that thase wha
«atted 1 question the prince s judgment or
doubtedt the merit of such as he had chosen
for a public office should be prosecuted as
gty of sacrilege ® Surely at was the cabmet
counal and the prices Lavounites who n
rented that cnime By another Jaw st was de
termined that whoseever made any attempt
to mpure the ministers and officers belonging
to the sorercign should be deemed gty of

BOON M1

two princes? remarkable for ther weakness—
prnces who were led by ther minusters as
flocks by shepherds princes who were shaes
m the palace chuldren i the counail strang
erstothe srmy princes in fine who presened
their authority only by gring it away every
day Some of those favountes conspired
aganst thesy soveresgns May they did more
they conspired agamst the emprre—they called
m barbareus nations and when the emperors
wanted to stap thew progress the state was 50
enfeebled as to be under a necessity of m
Innging the law and of expossng seself to the
cnime of high treason 10 order to pusush those
favountes

And yet thus 13 the very law which the judge
of Monsicur de Cing Mars built upon® when
endeavouning to prove that the latter was
gutlty of the cxume of high treason for attempt
g to remove Cardrnal Richelien from the
miustry He says  Cnmes that am at she
persons of ministers are deemed by the 1m
perial constitutions of equal consequence with
those which are levelled agasnst the cmperor s
own person A mmusster ducharges hus duty to
his prince and fo hus country to astempt
therefore to remote him 15 endeavouning to
depnve the former one of has atms * and the
latser of part of s power It u impossible
for the meanest tools of power fo express
themsehes in more seriste language

By another law of Valenttman Theodosms
and Arcadius @ false comers are declar
gulty of high treason But 1s not tus con
founding the 1deas of things? Is pat the rery
horror of lugh treason diminushed by giving
that mame to anocher cime?

9 The same Subject continued Faulinus hay
mg writtea to the Emperor Alexander that

he was preparning to prosecute for hugh wea
509 2 judge who had dearded contrary 1o bss
edict  the emperor ansy ered  that under has
reign there wrs 1o such thing as indizect high
treason M

hughs treason as 1f he had pted to mjure
the soveresgn humsel® Thas law 1s owing to

;lr‘azﬁgr Du Hatde « )

ather Paventun 1 the £d

+ Biook e f)lﬂg Lettery
4Gratan Valenun an and Theod

the second m the Cod de crimin sorm
S Sacr fegn anstar £xt Lubitare an s

q em elegent imperatoy ~Cad de on:

“Thus taw has served 33 a morda!

the consutasen of Naples it
SLeg 5 od ey Jul Magest

us This ss
:

dignus st
min sazved
1t that of Roger m

wrote to the same emperor that
as he had sworn by the punces hie never to
pardon Ius slave he found himself thereby

2 Arcad us and Hononus

¥ Memons of Montresor @ p 238 Cologne 133

N 1p53 pars corpons nortri sunt —The same
faw of the Cod ad leg Jul Majrat

1w the gth of the Cod Theol de falsa
maneta

St Ettam ox alus car ses mapestatss crimuna cessart
meo saclo ~Leg « Cod 1¢ B ad leg Jul
Magest
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obliged to perpetuate his wrath, lest he should
sncur the guilt of lesa majestas Upon which
the emperor made answer, “Your fears are
groundless,! and you are a stranger to my prin-
cples”

It was determimned by a senatus consultum?
that whosoever melted down any of the em
peror’s stawes which happened to be rejected
should not be deemed guilty of high treason.
The Emperors Severus and Antoninus wrote
to Pontius® that those who sold unconsecrated
statues of the emperor should not be charged
with high treason The same princes wrote to
Jultus Cassianus that 1f a person in finging 2
stone should by chance strike one of the em
peror’s statues he should not be lable to a
prosecution for lugh treason ¢ The Julian law
requires this sort of hmitations for in virtue
of this law the crime of high treason was
charged not ouly upon those who melted
down the emperor's statues, but likewsse on
those who commutted any such like action®
which made 1t an arbitrary crtme When 2.
number of crimes of lesa majestas had been
established, they were obliged to distnguish
the several sorts Hence Ulpan, the cvilian,
after saying that the accusation of lesa majes
fas did not die with the cnimmal, adds that
tins does not relate to all the treasonable acts
established by the Julian law$ but enly to
that which tmplies an attempt against the em
Ppire, or against the emperor s life

lo The same Subject continued There wasa

extremely vague, the terror of despotic power
1s so great that 1t recorls upon those who exer-
ciseat In thus hing s Jast illness, the physicians
would not venture to say he was 1 danger,
and surely they acted very night 7

siota, g
3 Ahudusz qurd symule admiserint —Leg 6,8 ad

1 {e t
™ e, 1 ad leg Jul de adutterns

1Sce Bumet History of the Reformation
# Plutarch, Diomysius
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thought of 1t by day This was a most tyran
nucal acton for though 1t had been the sub
Jeet of hus thoughts yet he had made no at-
tempt? towards st The laws do not take upon
them to punish any other than overt acts

12 Of indiscreet Speeches Nothing renders
the crime of hugh treason more arbutrary than
declaring people guilty of it for indscreet
speeches Speech ts so subject to interpreta
tion, there 1s 5o great a difference between 1n
discretion and malice and frequently so little
15 there of the latter in the freedom of expres
ston, that the law can hardly subject people to
2 capatal punishment for words unless 1¢ ex-
pressly declares what words they are 10

Words do not constitute an overt act, they
remain only in idea When constdered by
themselves, they have generally no determi-
nate sigmficauon, for this depends on the
tone m which they are uttered It often hap-
pens that mn repeating the same words they
have not the same mearung, this depends on
their connection with other things, and some-
tumes more 1s signified by silence than by any
expression whatever Since there can be noth
ing so equivocal and ambiguous as all ths,
how 15 1t possible to convert it nto a erime of
high treason? Wherever this law 15 estab
lished, there 15 an end not only of liberty, but
even of 1ts very shadow

In the manfesto of the late Czarina against
the famuly of the D Olgoruckys ' one of these
princes 1s condemned to death for having ut
tered some indecent words concerning her
person _another, for having maliciously mter
preted her impersal laws, and for having of
fended her sacred person by disrespectful ex-
pressions

Not that I pretend to diminsh the just 1n
dignation of the public against those who pre-
sume to stain the glory of their sovereign,
what 1 mean 1s that, 1f despouc princes are
willing to moderate their power, a milder

*The thought must be joined with some sort of

action
105: non tale sit delictum wn quod vel serptura
legrs descendst vel ad exemplum legis vindscan
diom est, says Modestuous i Leg 7,83 & od leg
Jut Majest
Itn 1340,
Nee biubricum lmguer ad panam facile trahen
duns est —Modesunus, in Leg 7.§ 3 IL.ad lcg Jul.
Magest
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Osent aets do not bappen every day  they
are exposed to the eye of the public and a2
false charge with regard to matters of fact may
be eanly detected Words carned snto action
assume the nature of that action ‘Thus a man
who goes it a public market place (6 mete
1he subject ta revolt meurs the gt of ngh
treason because the words are joined to the
acton and pareake of sts naaere o gs not the
words that are punusbed but an achon
which words are employed They do not be
come crirnt but when they are anneved to
ammnal acuon sveryinng s confounded of
wartks are canstrued mnto 2 capital come
stead of considening them anly as a mark of
thot e

‘The Froperors Theadostas Arcadius, and
Honorws wrote thusta Rufinus who was pre
fectus pratoric Though a man should hap
pen to speak amuss of our person or gosern
ment we do not tntend to pumsh him ¢ he
hay apoken thraugh leany we must despise
b of through Eolly we must psty him and sf
he wrongsus we must fargive hum Therefore,
Jeavimg thmgs as they are you are to mform
ws accordingly that we may be able to udge
of words by persons and (hat we may duly
comsider whether we ought to punuh o over
Jook them

£3 Of Waimgs In wotings there sssomething
more permanent than m words but when
they are 1M no way preparatn.e to high treason
they cannot amovnt 1o that charge

And yet Augostus and Trberwos subjected
srical writers to the same punshment as for
hartng srolated the Iaw of mezestas Augustus?
because of same libels that had been written
agamst persans of the first quahty Tiberius
becatse of thos wluch he susperted ta have
been wniten apamst hunself Nothung was
more faral 1o Roman hberty Cremunus Cor
dus was aceused of haveiag called Chsmos i
#iis aevzalds ¢hic fase of the Rornans §

Satirseal wrstings are hardly known n des
potic governments where dejection of mind
on the one hand and ignorance on the other
affard nesther abiliues nor wil o wiite In
democracies they are not hindered for the

$8i ad ex fanate procesentt contemnendum
ert s ex nsanta_muserations dignisstmum 5 6
 puria remitendum ~Leg unica Col w quis
Imperat maled

TTaatus Annals § 72 Th s continved under
the Loliowing rergns Se¢ the first aw i the Cod
de famon Lbellss

TTacaus tnnaks v g

. .
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wery same veason which causes thewm to be pro-
ubited 1 monarchies being gencrally le
elled against men of power and authorty
they fiasier the malignancy of the people,who
are the governing party ITn monavchics they
are forbidden but rather as a subject of avil
ansmadiersion than as a capual enme They
may amuse the peneral raletolence please
the maleontents dumunsh the cavy against
public empinyments give the people patience
to suffer and male them laugh at thew suf
ferenps

Rt no gmeTament 18 sa Byerse to satineal
wriungs s the anistocratte There the magss-
trates are petey soscresgus  but not grewt
enough 1o desprse affronty 1 im a monarchy 2
saureal stroke 14 designed against the prince
he s placed on such an eminence that 1t does
not rexth him but an anstocratie lord s
pierced to the sery heart Hence the decem
virs wha formed an aristocracy, pumshed s2
nictt writngs with death $

14 Breack of Afodesty in punishing Crimes
There a1e ries of modesty obsenved by al
most exery nattan m the world now st would
be very absued to mirnge these rules in the
he sy of crimes the p ppal view of
which ought atways ta be the estabhishment of
order

Was it the mtent of those Oriensal nations
who exposed women to clephants fruned up
for an al md of purnish
1t I say thew imment to establish one law by
the breach of another?

By an 1ncent custom of chie Romans 1t was
not permitied to put gots to death ull they
were ripe for marniage Tibertus found an €x
pedient of having them debauched by the €x
ecationer before they were brought to b6
place of punsshment § that bloody and subtle
tyrant destroyed the morals of the peogple to
Preserve thaw cusioms.

When the magistrates of Japan cased wom
en to be expased nked 1n the marhet places
and obliged them to go upon all fours hke
beasts modesty was shocked & but when they
wanted to compel 2 mother—~when they wint
ed to force a son—1 caanet proceed even N
sure herself 14 strnck wath horror?

4 The taw of the Tuele Tables

sSuttonine Life of Tiberus 61

s Callection of B yoges ihat § ntrebute ! ta the
Establishment of the East Indea € mpany, v, pawt

i p 496
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15 Of the Enfranchisement of Slaves 1 order
10 accuse therwr Master Augustus made a law
that the slaves of those who conspired against
hus person should be sold to the public that
they mght depase agawnst thesr master ! Noth
ng ought to be neglected which may contrth
ute to the discovery of a heinous crime 1t 1S
natural therefore that in a government where
there are slaves they should be allowed to 1
form but they ought not to be admtted as
‘witnesses

Vindex discovered the conspiracy that had
been formed m favour of Tarquip but hie
was not admutted 2 witness agamst the cul
dren of Brutns It was nght to gwve Tiperty toa

wonoa s oA -

LiULe LIE mpeTor 1 dctus plualied dL
staves should mot be admitted as witnesses
agamnst their masters even 1n the case of ugh
treason 2 a law which was not mserted 11 Jus-
timan § compilation

16 Of Calumny with regmd to the Crime of
High Treason To do justice to the Cz:sax:i
they were not the first devisers of the horr
laws which they enacted It was Sulla thta:
taught them that calummsators ought not ;
be punished but the abuse was saoft CATTE
10 suzch excess as to reward them *

17 Of the revealing of Gonspiracies 1t m¥
brother the son of thy mother or tby sex: l:
thy daughter or the wife of thy bosa™ O ! Z
friend which 15 as thine ovn soul cm;ceo ‘ l:;r
seqetly saying Let us B0 and s:r\ou ther
gods thou shalt surely kill him & !
stone him 5 This law of Deu(cmnomylc:n!
not be a crvsl law amony most of the ll;‘a .w;l

own to us because 1t 'would pave the way
for all manner of wickedness

No less severe 15 the law of sev eral m:::n:s
whith tommands the sabjects o8 P

1Dig i Xiphitn Iv 5 T2¢ u::",{::y::ix tf.‘; =
m 67 attributes this law 1 ot to Augt
Tixhenus e ate

s voprcun mi 0 s ey

v o viags
4EL quo quis distnet o7 ‘,“}f,":":;: ctus erat
honores assequebatur ¢ vel it
~Tacuus dnnals iv 38
$Dewt 13 69
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death to disclose consprracies 1 which they
are not even so much as concerned When
such a law 13 established tn a monarchical gov
ernment 1t is very proper it should be under
some restrictions

It ought not to be applted m ats full sever
1ty sase to the strongest cases of hugh treason
In those countrtes 1t 15 of the titmost 1mpor
tance not to confound the different degrees of
this erime In Japan where the laws subvert
every idea of human reason the erime of con
cealment 15 applied even to the most ordinary
cases

A certan relation® makes mention of two
young ladies wha were shut up for hfe i 2
box thick set with pointed nails one for hav
ang had 2 love intrigue and the other for not
disclosing 1t

18 How dangerous 1t 15 n Republics ta be too
severe 1n pumishing the Crime of High Trea
son As soon as a republic has compassed the
destruction of those who wanteq to subvertit
there should be an end of terrors pumssh
ments and even of rewards

~

ceed 1n lenity than m seventy to banssh but

few rather than many and to leave them

therr estates mnstead of making a vast number

of confiscations Under pretence of avenging

the republic s cause the avengers would estab-

Iishtyranny The bustnessisnot to destroy the
R T -

pected of tyranny they put their children to
death 7 nay sometumes five of thetr nearest rel
ek e oy -

indicated a change of the constitution
‘The Romans had more sense When Cassius

#C Uect on of J oyages that Contributed to the
Lstablishment of the Last India Company v part
up 2
7D onys ty Haharnassus Roman Antiquities
i

¥ Tyranno occiso quingue ejus proximos €og
natione magustratus necato ~Cicero De Invent
u %
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was put to death for having aimed at tyranny
the question was proposed whether hes chul
dren should undergo the same fate but they
were preseried  They says Dionysius Hah
carnassus ! who wanted to change this law at
the end of the Marsian apd civil wars and to
exclude from public offices the children of
those who had been proscribed by Sulla are
very much to blame

We find in the wars of Marius and Sulla to
what excess the Romans had gradually carried
their barbarity Such scenes of cruelty 1t was
hoped would never be revived Bue under the
triumyirs they commtted greater acts of op-
pression though with sorae appearance of lent
ity and 1t 15 provekung to see what sophisms
they made use of to cover their inhumanity
Appian has given us? the formula of the pro-
scriptions One would magme they had no
other aim than the good of the republic with
such calmness do they express themsehes
such advantages do they pomnt out to the
state such expediency do they show i the
means they adopt such security do they prom
15e to the opulent such tranquullity to the
poor so apprehensive do they seem of endan
germg the lives of the aitizens so destrous of
appeasing the soldiers such felicity m fine
do they presage to the commonwealth

Rome was drenched 1n blood when Lepidus
triumphed over Spam yet byan unparalleled
absurdity he ordered public rejotcings in that
city upon pamn of prosaiption

19 In what Manner the Use of Liberty 1s sus
pended i a Repubhe In countrres where hib-
€rty 1s most esteemed there are laws by which
a single person 15 deprived of 1t 1n order to
preserve at for the whole community Such are
1 England what they call Bills of Attamder 3

1Tt -

+ 0l 0 Now i @ person who 1s presumed guilty

legulature The person accused m1y plead agamst
the b 11 by counsel and the members of the house
may 3peak n defenee of the biil
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These are mn relation to those Athenian laws
by which a private person was condemned ¢
provided they were made by the unammous
suffrage of six thousand citizens They are 10
relation also to those laws whach were made at
Rome agaimst private citizens and were called
privileges S These were neser passed except 1
the great meetings of the people But in what
manner soever they were enacted Cicero was
for having them abolished because the force
of a law consists 1n 1ts being made for the
whole community ® I must own notwithstand
ng that the practice of the freest natton that
ever exsted induces me to think that there ate
cases 10 which a veil should be drawn for a
while over liberty 1s 1t was customary to co¥

er the statues of the gods

20 Of Laws favourable to the Liberty of the
Subject 1 a Republic In popular governl
ments 1t often happens that accusations are
carried on in public and ey ery man s allowed
to accuse wWhomsoever he pleases This ren
dered 1t necessary to establish proper laws snt
order to protect the innocence of the subject
At Athens if an accuser had not the fifth patt
of the votes on hus stde he was obliged to pay
a fine of a thousand drichms Aschines who
accused Ctesiphon was condemned to pay this
fine T At Rome 4 false accuser was branded
with infamy® by marking the letter X on bis
forehead Guards were also appomnted 10
watch the accuser 1n order to prevent his coT
rupting either the judges or the witnesses?®
I have already taken notice of that Athen!

an and Roman law by which the party accused
was allowed to withdraw before judgment was
pronounced

23 Of the Cruelty of Laws wn respect to Debt
ors m a Republic Great 1s the superionty
which one fellow subject has alrcady over an
other by lending him money which the latter
borrows in order tospend and of course has
no longer m his possession What must be the
consequence 1f the laws of a republic make 2

1119

& Scrtum est gussum 11 omnes —Ibid

TSee Phlostratus 1 Lites of the Sophists
ZEschines See Itkew se Plutirch and Phoaas

* By the Remmian law

9 Plutarch 1n a treat se entitled How o Persot
May Reap Advantage from his Lnemies
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further additron to this servitude and subjec
tion?

At Athens and Rome! 1t was at first permit
ted to sell such debtors as were wnsolvent So
Ton redressed this abuse at Athens? by ordan
mg that no man s body should answer for his
cvl debts But the decemvirs® did not reform
the same custom at Rome and though they
had Solon s regulation before their eyes yet
they did not choose to follow 1t This 15 not

IS o P -

man covered with wounds made s escape
{from tus creditor’s house and appeared m the
forum+4 The people were moved with this
spectacle and other citizens whom their cred
1tors durst no longer confine broke loose from
their dungeons They had promises made
them which were all broken The people
upon this having withdrawn to the Sacred
Mount obtamed not an abrogation of those
laws but a magstrate to defend them Thus
they quitted a state of anarchy but were soon
1 danger of falling mto tyranny Manlius to
render humself popular was going to set those
citizens at liberty who by thew mhuman cred
1tors® had been reduced to slavery Manltuss
designs were prevented but without remedy
1ng the evil Particular laws facilitated to debt
ors the means of paying ® and in the year of
Rome 428 the consuls proposed a law? which
deprived creditors of the power of confiming
their debtors 1 their own houses® A usurer
by name Papimus attempted to corrupt the
chastity of a young man named Publis
whom he kept n 1rons Sextus s crine gave to
Rome 1ts political Iiberty that of Papinus
gave 1t also the avil

Such was the fate of this aty that new
erimes confirmed the liberty which those of 2

1 A great many sold their chuldren to pay ther
debts —Plutarch Solon

tind ..

A
311 utarch Furius Camillus
$5cc below var 22

care afar Bald

THE SPIRIT OF LAWS 03

P v s

the infamous Paprmus an action of the like
crimimal nature!® was the cause of the people s
retnng to the Janiculum ™ and of grvang new
vigour to the Jaw made for the safety of debt
ors

Smce that time creditors were oftener pros
ecuted by debtors for having violated the laws
agawnst usury than the latter were sued for re
fusing to pay them.

22 Of Things that strike at Liberty i Mon
archies Laberty often has been weakened m
monarchtes by a thing of the least use 1 the
world to the prince thrs 1s the naming of com
TOISSIONETS to try a private person

The prince himself derives so very hittle ad
vantage from those commussioners that it 1s
not worth while to change for therr sake the
common course of things He 1s morally sure
that he has more of the spirit of probsty and
jJustice than his commssioners who think
themselves sufficiently justified by hus nomma
tion and orders by a vague interest of state
and even by their very apprehensions

Upon the armaigning of a peer under Henry
VIII 1t was customary to try him by a commut
tee of the House of Lords by wlich means he
put to death as many peers as he pleased

23 Of Sptes n AMonarchies Should I be
asked whether there 15 any necessity for spies
1 monarchies my answer would be that the
usual practice of good princes is not to employ
them When a man obeys the laws he has dis

charged his duty to his prince He ought at
least to have lus own house for an asylum and
the rest of lus conduct should be exempt from
inquury The trade of a spy might perhaps be
tolerable were it practised by honest men

but the necessary tnfamy of the person 1s sul

Fcient to make us judge of the infamy of the
thing A prince ought ta act tawards bus sub-
Jects with aandour frankness and confidence

*The yer of Rome 46,

10 That of Plat trus who made 2n attempt upon
the body of Veturius —Valerrus Max mus 4 1
art g These two events ought not fo be con
founded they are nerther the same persons nor
the same times.

See a fragment of 1) onvs us Halicamassus in

the extract of § irtucs and 1 sces (Hustorica) Livys
Epitome w and Fremshemius it
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He that has so much disquiet suspicion and
fear 1s an actor embarrassed m plying has
part When he finds that the laws are gen~ral
1y observed and respected he may judge him
self safe The behavionr of the public answers
for that of every mdidual Let lwm not be
afraid he cannat imague how nacural 1w is for
fus people to Jove lam And haw shauld they
do otherwise than Jose fum smee be 13 the
source of atmost all bountaes and favours,
punsshments beng generally charged 1o the
account of the lTaws? He never shows himself
to hus peaple bue with a serene countenance,
they have even a share of his glory and they
are protected by hus power A proof of hus be
mg beloved 1s that hus subjeces have confi
dence m him what the minaster refuses they
wnagme the prince would have granted Even
under public catannuies they da nat accuse hus
person they are apt to complam of hus bemng
ausinformed or beset by corrupt men  Disd
the prince but know  say the people these
wards are a lind of tnvocation and a proof of
the confidence they have n Jus person

24 Of Anonymons Letters The Tartars ase
obliged to put thewr names to their arrows
that the arm may be known which shoots
them When Plahp of Macedon was wounded
at the siege of a certain town these words
were found on che gavelin  Aster has given
this mortal wound to Piuhp 4 1f they who ac
cuse a persan did it merely (o serve the public
they would mot carry their complaat to the
prince who may be eastly prejudiced but to
the magistrates who have rules that ave for
midable only to calummators But if they are
uanrtling to teave the laws open between
them and the accused 1115 2 presumption they
have reason to be afrasd of them and the least
punishment they ought 1o suffer 15 not to be
credited No notice therefore should ever be
taken of those letters except in cases that ad
it oot of the detays of the nndioary conna ok
gustice and m which the princes welfare s
concerned Then 1t wav be tmagined that the
accuser has mde an effort whach bhas untred
tus tongue But in other cases one ought to
say with the Emperor Constantas  We can
not suspect 3 person who has wanted an ac
cuser whilst he did not want an enemy *

25 Of the hanner of goverming wn Monarch
Plutarch  Companson of some Roman and

Grech Sistories v p 497
2 6 Cod Theod de famasis Libellis
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ses The royal authority 13 a spring that ought
to move with the greatest freedom and exe
The Chinese bowst of one of thewr emperors
whao governed they sy, hike the heavens that
15 by bus example

There are some casts 10 whath a soveroign
ought to exert the [ull extent of lus power
and others mn which he should reduce 1t with
an narroner hmits The sublhimaty of admans
tration consssts m knowing the proper degtree
of power which should be exerted on differ
ent 0LEanoNs

“The whele lelicsty of monarchies consists i
the opumon which the subjects entertam of
the lemity of the government A weak minister
1s eser ready to remind us of our slavery But
pranting even that we are slaves he should
endeavour to conce] our misery from us All
he can say o write 1 that the prince s uneasy,
that he 1s surprised and that he will vedress
sl griesances There 1s 2 certain ease m com-
manding the prince ought only to encourage,
and let the lans mence ®

26 That o1 a Monarchy the Prince ought to
be of £asy Access The vuhty of this maum
will appear from e inconvensence sttending
the contrary practice The Czar Peter I” says
the Sieur Perry? has published a new edict,
by which ke forbuds any of tus subjects to affer
hum a petstion till after having presented 1t to
wo of his officers In case of refusal of justice
they may present hum a therd but upon pamn
of death if they are 1 the wiong After this
1o one ever presumed to olfera petition ta the
Czar

27 Of the Manners of a Manarch The man
ners of a prince contnbute as much as the
laws themselves to liberty like these he 1aay
transform men inte brutes and brotes into
men If he prefers free and generous spirits
he will have subjects 1f he Itkes hase dastard
Iy qude e w1 hae danes Wkl b boaw
the great art of ruling let um call hanour and
virtue 1o attend oy person and et hom en
courage personal mertt He may even some
umes €15t an eye on talents and abihities Let
him not be alraid ol those mals who are
called men of ment he is thewr equal when
once he loves them Les him gaun the hearts of
s people without subdwng thewr sprrits Let
Tum render himself popular he ought to be
3 Nenva
government.
4State of Rusain p 173 Pams apiy

says Tacius increased the ease of
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pleased with the affections of the lowest of his
subjects for they too are men The common
people require so very little condescension,
thatt 15 fit they should be humoured the 1
fimte distance between the sovereign and
them will surely prevent them from gving
hun any uneasiness Let hum be exorable to
supplication and resolute agamst demands
Tet hum be sensible m fine that his people
have hus refusals while hus courtrers enjoy hus
favours

28 Of the Regard which Monarchs owe to
thewr Subjects Princes ought to be extremely
arcumspect with regard to raillery It pleases
withmoderation because 1t 15 an introduction
to familiarity, but a satirical raillery 1s Jess ex
cusable m them than mn the meanest of their
subjects for it 1s they alone that give a mortal
‘wound.

Much less shonld they offer a public affront
to any of their subjects kings were mstituted
to parden and to punish but never to msult

‘When they affront therr subjects, their treat
ment 15 more cruel than that of the Turk or
the Muscovite The msults of these are a hu
miliation not a disgrace but both must fol
low from the 1nsolent behav rour of monarchs

Such 1s the prejudice of the eastern natrons
that they look upon an affront from the prince
as the effect of paternal goodness and such
on the contrary 15 our way of thinking that
besides the cruel vexation of being affronted
we despair of ever being able to wipe off the
disgrace

Princes ought to be overjayed to have sub-
jects to whom honour 1s dearer than life an
incitement to fidelity as well as to courage

They should remember the misfortunes

that have happened to soveregns for msult
ng their subjects the revenge of Chxrea of
the eunuch Narses of Count Julian and m
fine of the Duchess of Montpenster who be-
g enraged 1gainst Henry 111 for having pub-
Tished some of her private (aulngs rormariad
him during her whole kfe

29 Of (e oot Laus proper for mixing some
portion of Liberty m a despotic Government

A thar

[
particular turn of mind [rom manners or

morals—it 1s possible they may admit of a con
siderable dufference
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It 15 useful that some partcular notions
should be established in those gosernments
Thus m China the prince 1s considered as the
father of his people and at the commence
ment of the empire of the Arabs the prince
was therr preacher !

It 15 proper there should be some sacred
book to serve for a rule as the horan among
the Arabs the books of Zoroaster among the
Perstans the Veda among the Indians and
the classic books among the Chinese The re-
Ligtons code supplies the crvil and fixes the ex
tent of arbitrary sway

It 15 not at all amss that 1 dubious cases
the judges should consult the ministers of re
lgion* Thus m Turkey the Cadis consult
the Mollahs But if 1¢ 152 capital nme 1t may
be proper for the particular judge if such
there be to take the governor s advice to the
end that the avil and ecclesiastical power may
be tempered alse by the political authority

30 The same Subject continued Nothing but
the very excess and rage of despotic power or
dained that the father s disgrace should drag
after 1t that of hus wife and children Thev are
wretched enough already without being cim
wnals besides the prince ought to leave sup
phants or medrators between himself and the
accused to assuage his wrath or to mform his
Justice

It 15 an excellent custom of the Maldivi

H voa o ax

In some despotic goyernments! they have a
notion that 1t 18 trespassing aganst the respect
due to their prince to speak to him in favour
of a person i disgrace These prnces seem to
use all their endeas ours to deprive themselves
of the virtue of clemency

Arcadius 2nd Honorius by a law® on which
we have already descanted ® positn ely declare
thar shey il show no drsaur 40 thawe who
shall presume ta petiion them n behalf of

1 The Caliphs

2 History of the Tartars part Il p 277 in the
remarks

3See Francis Pirard
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the guilty ! This was a very bad law indeed
since 1t 1s bad even under a despotic govern
ment

"The custom of Persia which permuts every
man that pleases to leave the kingdom 18 ex
cellent and though the contrary practice de
mies its origin from despotic power which has

BOOK X111
cver conudered the subjects as slaves? nd
thos¢ who quit the country as fugitines yet
the Persian practice 15 uselul even to a despo-
tic government because the apprehension of
peoples withdrawing for debt restrains or
moderates the oppressions of pashas and ex
tortioners

Boown X1II Or THE RELATION wHICH THE LEVYING Or TAXES AND
TuE GREATNESS OF THE PuBLIC REVENyUES BEAR TO LIBERTY

t Of the Public Revenues The public reven
e are 1 portion that each subject gives of s
Property 1n order to secure or enjoy the re-
myinder

“To fix these revenues 1n a proper manner
Tegard should be had both to the necessities of
the state and to those of the subject The real
wants of the people ought never to give way to
the 1magmary wants of the state

Tmagmary wants are those which flow from
the passions and the weakness of the gover
nors from the vain conceit of some extraordi
mry project from the inordinate desire of
glory and from a certam 1mpotence of mind
mcapable of wathstanding the impulse of
fancy Often have ministers of a restless dispo-
$ tion imagtned that the wants of their own
mean 1nd 1gnoble souls were those of the state

Nothing requires more wisdom and pru
dence than the regulation of that portion of
which the subject 1s deprived and that which
he 15 suffered to retain

The public revenues should not be meas-
A b hace o W . 1

stancy

2 That 1t 1s bad Reasonng to say that the
Greatness of Taxes 15 good 1 its own Nature
There have hean, wstapses v, pastealan wom,
archies of petty states exempt from taxes that
have been as muserable as the crrcumjacent
places wfuch groaned under the weight of ex
actions The chief reason of this 15 that the
Ppetty state can hardly have any such thing as
Industry arts or manufactures because of its
being subject to a thousand restraints from
the great state by which 1t 13 environed The
great state 1s hlessed with industry manufac
tures and arts and establishes lay's by which

¢ Frederich cop ed th s law in the Constitut ons
of \apley

those several advantages are procured The
petty state becomes therefore necessanily
poor let it pay never so few taxes

And yet some have concluded from the pov
erty of those petty states that 1 order to ren
der the people mdustrious they should be

the neighbouring parts to aveid working—
wretches who disheartencd by labour make
their whole felicity consist 1n 1dleness

‘The effect of wealth 1n a country 15 to In
spire every heart with ambwon that of pov
erty 1s to gnve barth to despair "The former s
excted by labour the latter 1s soothed by 1n
dolence

Nature 13 just to all mankind and repays
them for their industry she renders them 11t
dustrious by annexing rewards in proportion
to their labour But if an arbitrary prince
should attempt to deprive the people of na
ture s bounty they would fall mto a disrelish
of industry and then indolente and naction
must be their only happiness

8 Of Taxes 1n Countries where Part of ti ¢

People are Villains or Bondmen The state of

villanage 15 sometimes established aftera con

quest In that case the bondman or willun
'

who are doomed to labour to such as are
blessed with a state of aflluence

4 Of a Republic in the like Case Whenare
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public has reduced a nation to the drudgery
of cultvatang her Jands, she ought rever to
suffer the free subject to have the pouer of i
aeanng the tnbute of the bontman This was
not permutted at Sparta Those brave people
thought the Helorest would be more mdustn
ous tn cultivaung their lands and knowmg
that therr servitude was not to sncreaye they
wmagined Mkewsse that the masters would be
Better aitizens when they desred no more
than what they were accustomed to enjoy

5 Of a Monatchy 1 the lihe Case When the
nobles of a monarchical state cause the Jands
10 be cultvated for their own use by 2 con
quered peaple they ought never to have the
poner of nareasing the service or trabute 2 Be-
wdey 1213 raghe et prince should be satsfied
with s ow i demesne and the mlrary serv
12 But f he wants to Tanse taxes on the vas
sals of s nobility the Jords of the several dis-
ncys oughe ta be answerable for the tax >and
be obliged to pay « for the yassals, by whom
they may be alterwards reimbursed Jf this
fule bt not fallowed the ford and che collec
tors of the public taxes will harass the poor
vassal by turns LI he penshes with musery o
flses mto the woods

6 Of adespotsc Government m the hke Case
“The foregosng rude 15 5033 more mdispensably
necessary in a despotic government  The Jord
who s every moment lsable to be stripped of
s Jands and hus sassals (s not so eager 10 pre-
serve them

When Peter X thought proper & follow the
custom of Germany and to demand fus taxes
inmoney he made a very prudent reguiation
which 25 sull followed 1 Russia The gentle
man tevies the tax on the peasant and pays it
to the Crar I the number of peasants dimin
wshes he pays ali the same b i mnereases he
Pays no more so a1t 18 his interest not o
worty or appross his vassals

7 Of Tones i Countries where ¥ dlawnage 15
not esfablished When the mhabitanes of 2
state sye all free subjects and exch man enjoys
fus property wir as much right as the prince
Iy soveresgrty taves may then be Jad oiher
on persans on Jands on merchandise on tho

1 Plutarch Natable Say ngs of the Lacedamon

iong
$This 18 what 1nd end Chartemagree 10 male
Tus excellent e tupion pon this fierd See the
ifth book of the Cap tulavees ast 303
$°Th 1 33 the practice ) Germany
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of these or on all three together

In the taxing of persons st would be anun
just progortion to con form exactly to that of
property At Athens the people sere divided
1mto faur classes 4 Those who drew five hun
dred measures of hquad or dried fronr from
thetr estates pard a talent® to the public those
nho dtew three hundred measures pad half
atalent thase who had two hundred mensures
pad tea canx those of the fourth dass pard
nothung at alt The tax was fzr though it was
not proporegnable f it did not follow the
measure of people s property 1t followed that
of thewr wants 1t was gudged that every man
had an equal share of s«hat wes necessary for
natuze tha: whatsoerer was necessary for na
wre ought not to be taxed that to this suc
ceeded the nseful which ought 10 be taxed
but fess than the superfinovs and that the
Tavgeness of the 1axes o what was superfinous
prevented superfinuy

In the taxing of lamds 1t 55 customary ca
make lists of registers 3 which the differens
classes of estates are ranged But it 1ssery dif
ficult to knaw these differences and sl more
20 to find people that are not merested 1n
mistakiag therm Here therefare ave two sorts
of wjustice that of the man and that of the
theng Butaf an general 2he tax he not exorby
tant apd the people continue to have plenty
of necessanies these pareacular acts of mpsuce
wili do ne hara On the ontrary Af the peo-
ple are permitted 1o en JOy only Just what 1
necessary for subststence the deast dispropor
tion will be of the greatest consequence

1f some sedjects do nat pay enovgh the my-
€haef 15 not so grear therr comemence and
ease tum always to the public advantage i
sosme private people pay too much thers siin
redounds o dhe public detrament If che gos
ernment proportoas its fortune to that of m
devrduals the ease and conrenuence of the lat
1e1 will soon maie s1s iprune nse The whale
depends upon 4 enucal Momens  shall the
state bege with ympovertstung the subjects tn
enrich wwself? Or had i better watt o be en
riched by ns subgects? s 12 mare adiuable for
1t 1o have the former or the latter adh antaze?
¥ huch shall 11 thoose—zo brgin orta end with
opulence?

The dutres el least by the peaple are d nse
on merchandie because they are not demand
ed of them in lavm They way bie sa prudent
ty managed that the people themsehes shall

drollux vy 10 ant 1ge

30150 m ne
-
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hardly know they pay them For this purpose
1t 15 of the utmost consequence that the per
son who sells the merchandise should pay the
duty He 1s very sensible that he docs not pay
12 for humself and the consumer who pays 1t
m the main confounds st with the price
Some authors have observed that Nero had
abalished the duty of the five and twentieth
part anising from the sale of slaves 'and yet he
had only ordained that it should be paid by
the seller mstead of the purchaser this regu
lation which left the impost enure seemed
nesertheless to suppress 1t

There are two states in Europe where the
mposts are very heavy upon liquors m one
the brewer alone pays the duty in the other 1t
13 Jevied indiscrimunately upon all the con
sumers 1n the first nobody feels the rigour of
the impost n the second 1t 15 Iooked upon as
1 grievance i the former the subject 1s sens
ble only of the hberty he has of not paying 1n
the latter he feels only the necessity that com
pels lum to pay

Further the obliging the consumers to pay
requires a perpetual rummaging and search
g anto therr houses Now nothing 1s more
contrary than this to Itberty and those who
establish these sorts of duties have not surely
been so happy as to hit upon the best method
of collecung the revenue

8 In what Manner the Deceplion is pre
served In order to make the purchaser con
found the price of the commodity with the
impost there must be some proportion be
tween the impost and the value of the com
modity for which reason there ought not to
be an excessive duty upon merchandise of it
tle value There are countries 1n which the
duty exceeds seventeen or eighteen times the
salue of the commodity In this case the prince
removes the disgusse  hus subjects plainly see
they are dealt with in an unreasnnable man
ner which renders them most exquusstely sen
sible of shewr servile condunaan

Lesides the prince to be able tolevy a duty
so disproportioned to the value of the com
modity must be himself the vendor and the
people must not have st an their power to pur
chase ¢ elsewhere a practice subject to a
thousand mconventences

Smuggling being 1n this case extremely lu
«ratve the natural and most reasonable pen
alty namely the confiscation of the merchan
dise_becomes incapable of putting a stop to 1t

ITacuus Arnals x11 31

BOOK X1t

especially as thes very merchandise is intnin
sically of tnconsiderable value Recourse must
be had to extravagant punish
such as those inflicted for capital crimes
All proportion then of penalties 1s at an
end Tersons that cannot really be considered
as vicious are punished like the most infamous
crimmals which of all things sn the world 13
the most contrary to the spint of a moderate
government
Agam 1n proportion as people are tempted
to cheat the farmer of the revenues the more
the latter 15 enriched and the former impoy
erished To put a stop to smuggling the farm
er must be myested with extraordimary means
of oppressing and then the country 1s Tmined

9 Of a bad Aind of Impost We shall here by
the way take rotice of an 1mpost laid 1n par
trcular countrics on the different articles of
avil contracts As these are things subject to
sery nice disquisitions a vast deal of knowl
edge 1s necessary to make any tolerable de
fence against the farmer of the revenues who
snterprets i that case the regulations of the
prince and exercises an arbitrary power over
people s fortunes Experience has demonstrat
ed thataduty on the paper on which the deeds
are drawn would be of far greater service

10 That the Greatness of Taxes depends on
the Nature of the Government Taxes ought
to be very ight 1n despotic governments oth
erwise who would be at the trouble of tilling
the Jand? Besides how 1s 1t possible to pay
heavy duties m a government that makes no
manner of return to the different contnbu
uons of the subject?

The cxorbitant power of the prnce and
the extreme depression of the people requure
that there should not be even a possibility of
the least mistake between them The taxes
ought to be 5o casy to collect and so clearly
settled as to leave no opportunity for the col
lactars ¢ ancraese o darvik them 4 por
uon of the fruuts of the earth a capation a
duty of so much per cent on merchandise are

be too weak to dispute with the custom house
officers

11 Of Confiscations With respect to confisca
uons there 13 one thing very parucular that,
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contrary to the general custom they are more
severe 1n Europe than in Asiz In Europe not
only the merchandise but even sometimes the
ships and carrnges are confiscated which 1s
never practised 1n Asta Thus is because n En
tope the merchant can have recourse to mag
tstrates who are able to shelter lum from op

THE SPIRIT OF LAWS 9

are so dear and the country 15 so populous
that a Swiss pays four vmes more to nature
than a Turk does to the suttan

A conquerning people such as were formerly
the Athienians and the Romans may nd them
selves of all taves as they reign over san
qushed nations Then mdeed they do not pay

pression 1 Asia the therpselr e
wauld be the greatest oppressors What reme
dy could a merchant have agamst a pasha who
was determined to confiscate his goods?

The prince therefore checks hus own pow
er finding humself under the necessity of act
g with some kind of lenity In Turkey they
raise only a single duty for the importation of
goods and afterwards the whole country 13

m prop to their liberty because i this
respect they are no longer a people but a
monarch

But the general role sull holds good In

di g there 1s an mnd
for the weight of the taxes which1s iberty In
despotic countiest there 1s an equualent for
hiberty which 11 the hightness of the taxes

In some monarchies m Europe there are
which from the sery na

open to the merchant Smuggling ss not at
tended with confiscation or increase of duty
In Chinat they never look inta the baggage of
those who are not merchants Defrauding the
Customs 1n the territory of the Mogul 15 not

the goads that pass through their country * In
Japan 1t1s true to cheat the customs 15 a caps

1al crime but this 1s because they have partic
ular reasons for prohubiting all communscz

tion with {oreigners hence the fraud? s rach
€ra contavention of the laws made for these

cunty of the government than of those of com
Toerce

12 Relation between the 1§ eipht of Taxesand
Utberty Jt 152 general rule that taxes may be
heavier in proportion to the hiberty of the sub-
Ject and that there 1s a necessity for reduaing
them in Pproporuon to the increase of slavery
‘This has alwavs been and always will be the
case 1t 35 a rule denyed from nature that nev
er vaties We find 1t i ail pares—in England
m Holland and 1n every state where Iiberty
pradually dechines till we come (@ Turley
Switzerlangd seems to be an exception to this
rule because they pay no taves but the par
ticular reason for that exemptian 3 well
known and even confirms what I hare ad
vanced In those barren mountams pro1sions

! Father Du Halde u p 37
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ture of thesr c1s1 government are m a more
flourishing condinon than the rest It 15 pre
tended that these provinces are not sufficient
ly taxed, because through the goodness of
their government they are able to be taxed
tugher hence the munisters seem constantly to
aum at depriving them of this very govern
ment whence a diffusive hlessing 15 derived
which redounds even to the prince s advan
tage

13 In what Government Taxes are capable of
Increase Taxes may be increased \n most re
publics because the aizen who thinks he 13
paying lumself cheerfally submits to them
and morcover 15 generally able ta bear their
weight from the nature of the government

In 2 monarchy taxes may be increased be-
cause the moderation of the govemment 13
eapable of procuring opulence 1t 13y a recoin
pense asit were granted ta the prince for the
respect he shows to the lans In despotic gov
ernments they cannot be mcreased because
there can be noncrease of the extremity of
stavery

34 That the Nature of the Taxes ts im Rela
hon to the Government A capitation 1s more
natural to slasery a duty on merchandise 15
more natural o Tiberty by reason 1t has not 50
duirect a relation to the persan

1t 13 nwral 1n a despouie government for
the prince not 1o give money 1o iy sofdiers
or to these belonging to his court but to dis-
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tribute Jands amongst them and of conyse that
here should be very few taxes But o the
prince gives money the most natural tax he
can Faise 35 A capitation which n never be
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even before they are scen because they al
ways Take mention of ther own wants but
not a word of ours

From an unpardonable mdolence n the

derable Tor as it 15 1mpossible 10 make
different classes of the contnbutors becanse
of the abuses ¢hat might anse thence conud
enng the mnjustice and violence of the govern
ment they are under an absolute necesuty of
regulatung themsehes by the rate of what even
the paotest and most wretched are able to con
tnibute
“The natural tax of moderate gosernments
15 the duty laid on merchandise Ax thisisreal
ly paid by the ¢ though ad:

of those owng to the na

becruse the mmisters do niot form new proy
ects and 1f some by chance arc formed they
are such as are soon exectited The governors
of the state do not perpetually torment the
people for they do not perpetually torment

the merchant gt 15 a Joan which the Latter has
already made to the former Hence the mer
chant must be considered on the one side as
the general debtor of the state and on the oth
er as the creditor of every sndradual He ad
vances to the state the duty which the consum
er will some tune or other refund and he hay
paid for the conpsumer the duty which he has
d for the ds Ttss f
obyious that i proportion to the moderation
of the governnient to the prevalence of the
spuit of iberty and to the secunty of provate
fortunes a merchant has it tn his power toad
vante money to the state and to pay consider
ot v 4w

unports Where 35 the merchant that would
dare do any such thing m a country hike Tar
key? And were he 5o presumptitons how could
he dot with a aazy or shattered fortune?

15 Abwse of Liberty To these great adian
tages of Liberty 1t 15 ouing that hiberty atself
has been abused Because a moderate gorvern
ment has been productse of admirable ef
fects this moderation has been laud aside be-
eause great taxes hase been rased they want
ed 10 TaTTy Yhem o excess and ungratefvl to
the hand of hberty of whom they recerved
thus present they addressed themselves to stay
ery who neser grants the Jeast favour

Liberty produces excesuve taxes the effect
of excesive taxes ts slavery and slavery pro-
duces a dumnution of trihute

Mot of the edacts of the €astern monarchs
arc 1o exXempt every yedr some proviace of
therr empare from paysng tnbute The man
stestations of therr walls are fasours Bu m Eu
tope the ediors of princes are disagreeable

3Thus 1 the psactice of the emperors of China

themselyes But 1t 15 3mp there should
be any fixed yule m our finances, smee we 3t
ways know that we shall have something or
othet ta execute without ever hnowing what
s

Tt 11 1o longer customary with ustogne the
appellation of 2 great minister to a wise dis
penser of the public revenues but toa person
of dextenity and cunning whosscleverat find
g out whae we call the ways and means

16 Of the Conguests of the Mahomefans 1t
was this excess of taves? that occasioned the
prodrgious factlity with which the Mahome
tans carred on therr conquests Instead of 2
continual series of extortions devised by the
subtle avarice of the Greek emperors the pea-
ple were subjected to z sunple tetbute which
was paid and collected with ease Thus chey
were far happter in obeying a barbarous na
non than a corrupt government 1n which
they suffered every inconvemence of lost Jib-
erty with all the horror of present slavery

%) Of the Augmentotion of Troops A new
distemper has spread iself over Europe m
fecting our prnces and indoang them to
keep up an exorbitant number of troops It
has uts redoublings and of necessity becomes
contagrous Far as soon 3s one prince aug
ments Jus forces the rest of course do the
same so that nothmg 18 gamned thegeby but
the public rutn Each manarch keeps as many
armies on foot as 1f hus peaple were w danger
of bemg exeermunated and they gue the
name of peace’ to this general effort of all

2See wn history the greatness the odduty and
esen fhe folly of those taxes Anastasites avensed

a €ax for hreathung, uf quisqiie pro hausts geris
penderet

T True it 45 that T state of effort is the chiel
support of the balance because it checks the great
pawers
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agamst all Thusis Europe rumed to sucha de
gree that were private people to be an the same
sttuatton as the three most opulent powers of
this part of the globe they would not have
necessary subsistence We are poor with the
niches and commerce of the whole world and
soon by thus augmenting our troops we shall
be all soldrers and be reduced to the very
same sttation as the Tartars

Great princes not satisfied with hinng or
buying troops of petty states make 1t ther
business on alt sides to pay subsidues for alls
ances that 1s generally to throw away therr
mon

The consequence of such a situation 15 the
perpetual augmentation of taxes and the mis
chuef which prevents all future remedy 1s that
they reckon no more upon their revenues but
in waging war agamst their v hole capital It
15 no unusual thing to see governments mort
gage therr funds even 1n time of peace and to
employ what they call extraordinary means to
rum th 50 € y m
deed that such are hardly thought of by the
most extravagant young spendthrift

18 Of an Exemption from Taxes The maxtm
of the great eastern empires of exemptng
such provinces as have very much suffered
from taxes ought to be extended to monarch
1cal states There are some mdeed where this
Ppractice 1s establ shed yet the country 1s more
oppressed than 1f no such rule took place be-
cause as the prince levies still neither more
nor less the state becomes bound for the
whole In order to ease a willage that pays
badly they load anather that pays better the
former 1s not relieved and the latter ys runed
The people grow desperate between the ne-
cessity of paymng for fear of exactions and the
danger of paymg for fear of new burdens

A well regulated government ought to set
aside for the first article of 1ts expense a de-
TErmInETe fUm YO FEWRT TURSTARTA s 1
15 with the public as with individuals whoare
ruined 1 hen they live up exactly to therr 1n

come b ot ma

the
1Al that 15 want ng for this 1s fo improve

Dew jnyvention of the m 113 established 1n most
parts of Europe and carry 1t to the same €xcess as

they do the lar troops
:)éetﬂd eT'Irtf;l‘ue on rnt Roman Finances 2

Pans 1740
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combination on their side but was 1t ever
heard that upon mere supposition we are to
establish 2 thing m 1tself unjust and nnnous
to the state?

19 Which 15 more surtable to the Prince and
to the People the farming the Revenues or
managing them by Commusston The manag
mg of the Tevenues by commussion 1s like the
conduct of a good father of « family wha col
lects hus own rents hunself with economy and
arder

By this management of the revenues the
prince 1s at liberty to press or to retard the
levy of the taxes either according to his own
warts or to those of his people By this he
saves to the state the immense profits of the
farmers who mpovensh it in 2 thousand
ways By th s he prevents the people from be
ing mort fied with the sight of sudden for
tunes By this the public money passes
through few hands goes directly ta the treas-
ury and consequently makes a quicker return
to the people By thus the prince avoids anin
finite number of bad laws extorted from h m
by the mmportunate avarice of the farmers
who pretend to offer a present advantage for
regulations pernicious to posterity

As the moneyed man 35 als ays the most
powerful the farmer renders humself arbi
trary even over the prince humself he 1s not
the legislator but he obliges the Iegislator to
give laws

I acknowledge that 1t 1s sometimes of use to
farm out a new duty for there s an artn pre
venung frands which motives of interest sug
gest to the farmers but commussioners never
think of Now the manner of levymng 1t betng
once established by the farmer 1t may after
wards be safely entrusted to 2 commussion In
England the management of the Excise and of
the Post office was borrowed from that of the
farmers of the revenue

To. republ s the xexenues of the sate aze
generally managed by commussion The con
trary practice was a great defect in the Roman
gorernment® In despotic governments the
people are infinttely happier where this man
. ’Cztzr was thgfd' to remove the P“Pl ans
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agement s established~witness Persia and
China * The unhapprest of ali are those where
the prince farms out hus sea ports and trading
aities The history of monarches abounds with
muschiefs dane by the farmers of the revenue

PERN

of imposts He d d not think of managing the
revenues by commisstoners but he made four
edtcts 7 that the laws enacted against publi
«ns which had hitherto been Lept secvet
should be promulgated that they should ex
act no clawws for above a4 year backward that
there should be a pretor established to deter
mne their pretensions without any Y
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tumes exercised by the governors themselies
But 1t 13 by no means proper in 2 Tepubbe
since 2 custom of the like nature destroyed
that of Rome Nor 13 1t better in monarches
nothung being more opposite to the spint of
this gosernment Al the other orders of the
state are dissatisfied honot r loses ats whole
value the gradual and natural means of dis-
tinctron are no longer respected and the very
principle of the gosernment 1s subverted

It 13 true indeed that scandalous fortunes
were rased sn former times but this wat one
of the calamities of the Fifty Years War
These riches were then considered as ndicu
lous now we admure them

and that the merchants should pay na duty for
their vessels These were the halcyon days of
that emperor

20 Of the Farmers of the Revenues When the
lucrative profession of a farmer of the revenue
becomes likewsse a post of honour the state 1s
ruined Ttmay do well enoughin despotic gov
eraments where this employment 1s often

Everyp hasts p lar Jot That
of the tax gatherers 1swealth and wealthasaty
own reward Glory and honour fall to the
share of that nobshty who are sensible of no
other happiness Respect and esteem are lor
those munusters and magstrates whose whole
life 15 a contnued series of labour and who
watch day and night over the welfare of the
empire

Book XIV Or Laws v RELATION TO THE
NaTORE OF 15E CLIMATE

t General Idea IE it be true that the temper
of the mind and the passions of the heart are
extremely different 1n drfferent climates the
laws ought to be 1n relatson both to the varie
ty of those passtons and to the vattety of those
tempers

2 Of the D flerence of Men 1n diflerent Cli
mates Cold air constringes the extremties of
the external fibres of the body * this increases
their elasttcity and favours the return of the
blood from the extreme parts to the heart It
contracts! those very fibres consequently 1t
ncreases also ther force On the contrarv
warm air relaxes and lengthens the extremes
of the fibres of course 1t dim mishes their force
and elastcrty

People are therefore more vigorous in cold
f mates Here the action of the heart and the
reaction of the extremities of the T bres are bet
ter performed the temperature of the hu

18ceS r John Chard n's Travels through Persia

]
e .

moutrs 13 greater the blood moves more freely
towards the heart and reciprocally the heart
has more power This superiority of strength
must produce various effects for mstance 2
greater baldness that 15 more courage a
greater sense of superionty that s less desire
of revenge 2 greater opinion of secunty that
1s more frankness less suspicton policy and
cunning In short this must be productive of
very different tempers Put 2 man nto 2 close
warm place and for the reasons above gven
he will feel a great faintness If under th s ar
cumstance you propose 2 bold enterprise to
Jam 1 bel eve you wll e hum very Jusle dis-
posed towards 1t his present weakness will
throw him anto despondency he will be
afrard of everythung being ta a state of total
incapacity The tnhabstants of warm countries
are like old men tmorous the people in cold
countries are like young men brave If we re-
flect on the late wars 8 which are more recent
m our memory and in which we can better
dsunguish some particular effects that escape
us at a greater distance of trme we shall find

# Those for the success on to the Spanish mon
rchy



CHAP 2
that the northern people transplanted mto
southern regions ! did not perform such ex
ploits as their countrymen who fighting m
their own climate possessed therr full vigour
and courage

Thus strength of the fibres 1n northern na
tions s the cause that the coarser yuices are ex.
tracted from thewr aliments Hence tho things
result one, that the parts of the chyle or
Iymph are more proper by reason of therr
large surface to be applied to and to nounish
the fibres the other that they are less proper
from their coarseness to give a certain subtil
ty to the nervous juice Those people have
therefore large bodtes and but Lttle vivaaity

The nerves that termmate from all parts
the cutis form each a nervous bundle general
Iy speaking the whole nerve 1snot moved but
2 very mmute part In warm climates where
the cutis)s relaxed the ends of the nerves are
evpanded and Jaid open to the weakest action
of the smallest objects In cold countries the
cutis 15 constinged and the papille com
pressed the muliary glands are in som¢ meas-
ure paralytic and the sensation does not reach
the bramn except when it 15 very strong and
proceeds from the whole nerve at once Now
Imagnation taste sensibility and vivacty de-
pend on an nfimte number of small sensa
trons

I have obsersed the outermost patt of a
sheep s tongue where to the naked eye 1t

~

o
some rows of them were sunk into their
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sthility for pleasure 1n temperate countres
they have more 1n warm countries therr sen
slbll:ly 15 exquisite As climates are distin
PO Pl B

preces and the same performers and yet the
same music produres such different effects on
the two nations one 15 so cold and phleg
matc and the other so lively and enraptured
that 1t seems almost inconcersable

1t 15 the same with regard to pain which 15
excited by the laceration of some fibre of the
body The Author of nature has made 1t an es-
tablished rule that this pan should be more
acute in proportion as the laceration 1s great
er now it is evident that the large bodies and
coarse fibres of the people of the north are less
capable of Jacerstion than the delcate fibres
of the inhabutants of warm countries conse
quently the soul 1s there less sensible of pamn
Yollx must flay a Muscovite alive to make hum
feel

From this delicacy of organs peculiar to
warm chmates it follows that the soul 3s most
senstbly moved by whatever relates to the
unson of the two sexes here everything leads
to this object

In northern chimates scarcely has the ani
mal paxt of love a power of making itself felt
In temperate clumates love attended by a
thousand appendages endeavours to please
by things that have at first the appearance
though not the reality of this passion In
warmer climates 1t 15 hiked for 165 own sake it
15 the only cause of happiness 1t is life atself

In southern countries a machine of a del
cate frame but strong sensibihity Tesigns aeself
either to a love which rises and 1s incessantly
Iad 1n 7 seraghto o to a passion which Teaves
women i a greater mdependence and 1s con
exposed to a thousand quietudes

sheath The part 1 vath

appear

This observation confirms what I hase been
saying that m cold countries the nervous
glands are less expanded they sink deeper
nto their sheaths ar they are sheltered from
the action of external objects consequendy
they have not such linely sensations

In cold countnies they have very hittle sen

1For instance 1 Spawn

q
In northern regions a machtne robust and
heavy knds pleasure in whateser s apt to

\ices many virtues and agreat share of frank
ness and sincenity If we draw near the south
we fancy ourselves entirely remased from the
serge of morality here the strongest passions
are productine of all manner of cnimes each
man endeasouring let the means be what
they will to indulge his inordinate destres In
temperate climates we find the inhabitants in
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constant m therr manners 25 well as m therr
yices and virtues the climate has not a qual
1ty determmnate enough to fix them

"The heat of the climate may be so excessne
as to deprne the body of all wigour and
strength Then the faintness 1s communicated
to the mind there 13 ro curiouty no enter
prise mo generosity of sentiment  the mclina
tions are all passine indolence constitutes the
utmost happ scarcely any punish L
5o severe as mental employment and slavery
15 more supportable than the force and vigour
of mind necessary for human conduct

8 Contradiction in the Tempers of some
Southern Nations The Indians! are naturally
a pusillanimous peaple, even the chuldren? of
Europeans born 1z India lose the courage pe-
culiar to their own ¢himate But how shall we
reconcile this with their customs and penances
56 full of barbanity? The men voluntanly un
dergo the greatest hardships and the women
burn themsehves here we find a very odd com
pound of fortitude and weakness

Nature having framed those peaple of a
texture so weak as to fill them with umidity
has formed them at the same time of an 1mag
nation so lively that every object makes the
strongest 1mpression upon them That delica
cy of organs which renders them apprehensive
of death contnbutes likewise to make them
dread a thousand things more than death the
very same sensibility anduces them to fly and
dare all dangers

As 2 good educatton 15 more necessary to
children than to such as have armved at ma
tonty of understanding so the inhabitants of
those countries have much greater need than
the European nations of a wiser legislator
“The greater thewr sensibility the more 1t be
hoves them to Tecerve proper tmpressions to
wmbibe no prejudices and to let themselves be
directed by reason

At the ume of the Romans the inhabitants
of the north of Europe were destitute of arts
education and almost of laws and yet the
good sense annexed to the gross fibres of those
chmates enabled them to make an admirable
stand aganst the power of Rome ull the
memorable period in which they quitted therr
1“QOne hundred European soldiers  says Taver
nier would without any great difficulty beat a
thousand Indsan soldiers

1 Fyen the Perstans who settle in the Indies con
tract m the third generation the idotence and
cowardice of the Indians See Rernter on the Mo
gl 1 p 182
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woods to subvert that great empire

4 Cause of the Immutability of Relygron,
Manners Customs, and Laws tn the Eastern
Countries 1E to that delicacy of organs which
trenders the eastern nations so susceptible of
every impression you 1dd Iikewise a sort of in
dolence of mind naturslly connected with
that of the body, by means of which they grow
ncipable of any exertion or effort 1t1s easy to
comprehiend that when once the soul has res
cened an impression 1t cannot change it Thas
15 the reason that the laws manners and cus-
toms? exen those which scem quue indifer
ent such as their mode of dresy are the same
to this very day mn eastern countnes as they
were a thousand years 150

5 That those are bad Legrslators u ko favour
the ¥ ices of the Climate, and good Legislators
who oppose those Pices The Indians believe
that repose 1nd non existence are the found
uon of all things and the end m which they
terminate Hence they consider entire mac
tion as the most perfect of all states and the
object of ther desires To the Supreme Being
they give the title of tmmanvable ¢ The inhaby
tants of S1am believe that their utmost happ:
ness conststs 1 not being obliged ta anmmate
a mtchine or to gne matton to a bod

In thase countries where the excess of heat
enenates and exhausts the body rest 18 so de-
heous and motion so panful that this sys
tem of metaphysics seems natural and Foe®
the legislator of the Indies was directed by
his own sensations when he placed mankind
I a state extremely passine but his dactrine
ansing from the laziness of the climate fav
oured 1t also 1 ats turn which has been the
source of n mfintte dexl of mischiel

The legislators of China were more rational
when considering men not 1n the peaceful
state which they are to enjoy hereaiter but

’\\f_‘l'nd h‘yg (?gmml of Nicolwis Damasce

#La Loubire Account of the Ringdom of Suam
P 446
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in the siuation proper for discharging the
several duties of life, they made their rehigion,
philosophy and laws all practical The more
the physical causes inchine mankind to mnac
tion the more the moral causes should es-
trange them from 1t

6 Of Agriculture in warm Chimates Agricul
ture s the principal labour of man The more
the climate mchines hum to shun this labour,
the more the religion and laws of the country
ought to mate him to 1t Thus the Indian
faws which give the lands to the prince and
destroy the spint of property among the sub-
Jects increase the bad efiects of the climate,
thatss their natural mdolence

7 Of Monkery The very same mschiefs ver
sult from monkery 1t had 1ts r1se 0 the warm
countries of the East where they are less in
clined to action than ta speculation

In Aua the number of dervishes or monks
seems to mcrease together with the warmth of
the cimate The Indies where the heat 1s ex
cessne are full of them and the same duffer
ence 13 found 1n Europe

In order to surmount the laziness of the
climate the laws ought to endeavour to re
move all means of subsisting without Jabour
but n the southern parts of Europe they act
quite the reverse To those who want to Live
nastate of indolence they afford retreats the
most proper for a speculative life and endow
them with immense revenues These men who
Live 1n the mudst of plenty which they know
not how to enjoy are in the night to give
their superfluiies away to the common peo-
ple The poor are bereft of property and
these men indemmiy them by supporting
them 1n 1dleness so as to male them even
grow fond of their misery

8 An excellent Custom of China The hustor
1¢al relations! of China mention a ceremony?
of openung the ground which the emperor per
forms every year The design of this public
and solemn act 15 to excate the people to till

age?
nFunhcr the emperor 1s every year informed
of the who has d

1Father Du Halle Hastory of C'H‘M ip ot
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tumself most 1n his profession, and he makes
him a mandarin of the eighth order

Among the ancient Persians® the kings qust
ted their grandeur and pomp on the eighth
day of the month called Chorrem ruz, to eat
with the husbandmen These institutions
were admirably calculated for the encourage
ment of agnculture

9 Means of encouraging Industry We shall
show, mn the nincteenth book that lazy na
tions are generally proud Now the effect
mmght well be tumead against the cause and
laziness be destroyed by pride In the south of
Europe, where people have such a high no-
tion of the pont of honour 1t would be right
to give prizes to husbandmen who had ex
celled 1n agnculture or 10 arusts who had
made the greatest smprovements in theur sev
eral professions This practice has succeeded
an our days 1n Ireland where 1t has established
one of the most considerable linen manufac
tures in Europe

10 Of the Laws n relation to the Sobrety of
the People In warm countries the aqueous
partof the blood loses itself greatly by perspt
ration 5 it must therefore be supplied by a hike
liquid Water s there of admutrable use strong
liquors would congeal the globulest of blood
that remain after the transuding of the aque
ous humour

In cold countries the aqueous part of the
blood is very little evacuated by perspiration
“They may therefore make use of sprrituous
liquors without which the blood would con
geal They are {ull of humours consequently
strongy Tiquors which give a motion to the
Dlood are proper for those countries

‘The law of Mahomet which prohibits the
drinking of wine 1s therefore fitted to the ¢l
mate of Aratia and indeed before Mahom
€ts time water was the common drink of the
Arabs The law? which [orbade the Casthagin

@1 opoan
“1n the Blood there are red globules fbrans
parts white globules and water in which the
whole swims
TPlato Lans §i Anstotle Of the Care of Do
n;uhc Aflairs Eusebis, Exangelical Preparauon,
xit 17
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1ans to drink wine was 2 law of the climate
and ndeed the clunate of those two coun
tries 15 pretty nearly the same

Such a law would be mmproper for cold
countnies where the chimate seems to force
them to a kind of national mtemperance very
different from personal ebriety Drunkenness
predonunates throughout the world in pro-
portion to the coldness and hurmidity of the
chmate Go from the equator to the north
- a foa

find the same vice travelling south ! exactly 1n
the same proportion
It 1s very natural that where wime 15 con
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1ty with which this discase 1s spread 13 sufficient
to make us sensible of the wisdom and sagac-
1ty of those laws

Even we ourselves have felt the effects of
them The Crusades brought the leprosy
amongst us but the wise regulations made at
that ume hindered 1t from mlfecting the mass
of the people

We find by the law of the Lombards* that
thus disease was spread 1n Italy before the Cru
sades and mented the attention of the legisla
ture Rotharisordamed that a leper should be
expelled from his house banushed to a par
ticular place and rendered incapable of dis-
posing of lis property because from the very
moment he had been turned out of hs house

trary to the chmate and conseqs y to
health the excess of 1t should be more severely
¥ hed than m where on
produces very few bad effects to the person
fewer to the soctety and where 1t does not
make people frantic and wild but only stupid
and heavy Hence those laws? which inflicted
a double punishment for crimes commutted 1n
drunkenness were apphcable only to a per
sonal and not to a national ebriety A Ger
man drinks through custom and a Spamard
by chowce

In warm countries the relaxing of the fibres
produces a great evactiation of the hiquids but
the solid parts are less transpired The fibres
whuch act but faintly and have very little elas-
ticaty are not much ympared and a small
quantity of nutritions juice 1s sufficient to re
pairthem for which reason they eat very little

It 15 the vartety of wants m different clt
mates that first occasioned a dufference in the
manner of living and this gave rise to a va
riety of laws Where people are very commun
cative there must be particular laws and oth
ers where there 1s but Iittle c

he way dead 1 the eye of the law
In order to prevent all communication with
lepers they were rendered incapable of avil
acts

I am apt to think that this disease was
brought 1nto Italy by the conquests of the
Greek emperors in whose armies these mght
be some soldiers from Palestine or Egypt Be
that as 1t may the progress of 1t was stopped
till the time of the Crusades

It 1s velated that Pompey s soldiers return
1ng from Syra brought a distemper home with
them not unlike the leprosy We have ne ac
count of any regulation made at that time but
1t 1s highly probable that some such step was
taken since the distemper was checked till the
time of the Lombards

It 1s pow two centuries since a disease un
known to ous ancestors was first transplanted
from the new world to ours and came to at
tack human nature even 1n the very source of
life and pleasure Most of the principal famt
lies 1n the south of Europe were seen to perish
by a distemper that had grawn taa commoan to

11 Of the Laws in relation to the Distempers
of the Climate Herodotus? informs us that the
Jewssh laws concerning the leprosy were bor
rowed from the practice of the Egypuans
And indeed the same distemper requ red the
same remedies The Greeks and the primutive
Romanswere strangers to these lans as well as
to the disease The climate of Egypt and Pal
estine rendered them necessary and the facil
" -

—utn

be 1 and was d in no
other 1 ght than in that of its bemng fatal It
was the thirse of gold that propagated this dis-
case the Europeanswent continually to Amer
1ca and always brought back 2newleascnofit

Reasons drawn {rom religion seemed to re-
quire that this punishment of guilt should be
permutted to conunue but the infection had
reached the bosom of matrimony and given
the vicious taint even to gultless infants

As 1t 15 the business of legslators to watch
ater the health of the atzens 1t would bave
been a wise part in them to have siopped this
tommumication by laws made on the plan of
those of Moses

4Book s tit ¢ §g tit 18 §1
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The plague 15 a disease whose mfectious
Progress1s much more rapsd Egypt 1s 1ts prin
apal seat whence 1t spreads over the whale
globe Most countries in Eurepe have madeex
ceedingly good regulations to prevent this in
Jection and 1n our tmes an admirable meth
od has been contnved to stop 1t this 15 by
forming a Line of troops round the mnfected
counery wiuch cuts off all manner of commu
nication

The Turks £ who have 10 such regulations
see the Christians escape this mfection m the
same own and none but themselves perish
they buy the clothes of the infected wear
them and proceed 1n their old way as 1f noth
g had happened The doctrne of 2 nigid
fate which durects their whole conduct ren
ders the magystrate a quiet spectator he thinks
that everything comes from the hand of God
and that mag has nothing more to do than to
submut

12 Of the Iaws agamst Sticrdes We do not
find Tustory that the Romans ever hilled
themselves without a ciuse but the English
ale apt to commat swicide most unaccountably
they destroy themselves even m the basom of
happiness “This action among the Romans
was the effect of education being connected
with therr principles and customs among the
English 1t 15 the consequence of a distemper ¥
being connected with the physical state of the
machine and mdependent of every other
cause

In all probability 1t 15 a defect of the filtra
tor of the nervous juice the machine whose
mottve faculuses are often unexerted 1s weary
of stself the soul feels no pain but a certain
uneasiness jm existing Pain 15 a local sensa
ton which Jeads us to the desire of seens an
endofr the burden of hfe which prompts us
10 the desire of cersing to exist 15 an evil con
fined to no particular part

It 15 evident that the cvil laws of some
countries may hayve reasons for branding s
ade with infamy but in England 1 cannot
be punished without punshing the effects of
madness

13 Effects ansing from the Clunate of Ing
fend In a naton so d stempered by the ol

a
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mate as to have 2 disrelrsh of everythuirig nay
even of hle 1t 1s plam that the government
most switable to the inhabitants 13 that
Mhl:;h they cannot lay their uneastness to any

government without subverting the Iaws them
selvey

And 1f this n2tion has Iikewsse dernved from
the climate 4 certan impatience of temper
which renders them ncapable of bearing the
same train of things for any long continuance
1t 13 obvious ¢hat the gosernment aboye men
tioned 15 the fittest for them

This impanence of temper 15 not very con
siderable of isell butit iway become sa when
jomed with courage

It 15 qute a different thing from levaty
which males people undertake or drop a
project without cause 1t borders more upon
obstinacy because 1t proceeds from so ively a
sense of misery that it 1s not weakened even

annv? which 15 always slow and feeble 1n 1ts

commencement as m the end 1t is actine and

Inely which at first only stretches out a hand

o asstst and exerts afterwards 2 multipude of
arms to Oppress

Slavery 15 ever preceded by sleep Buta peo-

- POl

Now the people of whom we have been
speaking ate incapable of bearing the delays
the details and the coolness of negotistions
n these they are more unlikely to succeed
than any other nauon hence they are apt
to lose by treaties what they obtain by ther

arms

14 Other Effects of the Chmate Our ances.
tors the ancient Germans lived in a o} mate
where the passtons were extremely calm Ther
laws decided only 1n such cases where the 1n
Jury was usible to the eye and went no Tur
ther Andas they judged of the outrages done
to men from the greatness of the wound they

1rl tea ey

e 1 ogla b
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acted with 5o other delicacy w yespect to the
rapurtes done 10 women The Jaw of the Ale
manst on this subject 13 very extraordinary J{
a person uncovers 2 woman s head he pays 2
fine of fifty sous 3f he uncovers her leg up w
the knee he pays the same and double from
the knee upwards One would chunk that the
Jaw measured the msults offered W0 women as
we measure 3 figure m geomerry 1t did not
punish the erime of the wmagmation but thit
of the eye Rut upon the of = Ger
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selves in Spain and 1o retard the falt of their
empire

15 Of the different Confidence which the
Latws ] sve in the People arcording to the If
Jerence of Chimates The prople of Japan are
of 50 stubborn and perverse 2 fempes thar
nesther thewr legislators nor magstrates can
put any confidence in them they set nothung
before their eyes but judgments menaces and
1

man paton wto Spain the clumate soon found
a necesaty for dufferent laws The taw of the
Vissgoths snhibuted the surpeons to bleed z
free woman except iber her father mother
brother son ot uncle was present As the im
aginanon of the people grew warm so did
that of the legistators the law suspected ev
erything when the people had btcome suspra
ous

These Jaws had therefore a partwcular ye-
gard for the two sexes But in thesr punish
ments they seem rather o hamour the re
vengeful temper of pruvate persons than to ad
wursster public ywdtce Thus 1n most cases
they reduced both the enminals 10 be stases ta
the offended telatises of to the mpured hus
band a free born woman? who had yicided 1o
the embraces of a married man was delnered
up to hus wile to dispose of her as she pleased.
They obliged the slaves ® if shey lound thar
master 5 wife an adultery to bind her and
carry her toher husband they even permueed
her chldren® to be hex accusers and her slaves
10 be torsused 1n order to convicr hey Thus
thewr faws were far better adapted to refine
#ven toexcess a centan pone of honour than
1o form a good cn it admmustration Ve muyg
1ot therefore be surprsed 1f Count Julian
was of opinion that an affront of that kind
ought to be expated by the vwn of hus kg
and capntry we must 5ot be surpsised 1f the
Moors with such a conformuty of mannery
found 3t 50 easy (0 settle and to mamtam them

1fathmgs §§s 2

1Law of the Vingoths ul, ¢
1 §6 5 v 48y
b §i8

every step they take 18 subject
to the mquintion of the avil magutrate
“Those Taws which out of five heads of familres
establish osie as 3 magutrate over the other
four those Jaws which pumish a fanuly ot 2
whole ward for 2 ungle crime, those laws n
fine whuch find nobody mnocent where one
may happen to be guslty ate veade with a de-
ugn to mplant 1n the people 3 mutual dis
trust and to make every man the mspecior
witness and judge of Ius nesghbour s condust

On the contrary the people of India are
muld * tendey and compassianate Hesnce there
legsstators repose preat confidence 1 them
They have established® very few punishments
these ave fot severe, nor are they nigorously
exeasted They have subjected nephews to
thewr uncles and orphans to thewr guarduns
as m other countrses they are subjgected to
thesr fathers they haie regulated the succes
ston By the acknowledged merit of the suctes
sor They seem to think that every sndnidual
Gughe to place entre confidencs m the good
natuse of his fellow subjects 7

They enfranthuse sheir slases wathout diff
culty they marry them they treat them as
wheir chsldren® Happy cimate which gies
barth 10 1nnocence and produtes 2 lenfty i
the Jaws!

*$ec Bermer a1 p 1o

$see m the Edifyng Letlers ¢oll xv p 403
the o nupal Iaws or customs of the inhab tanty
of the peminsala on this side the Ganges

* See Ldifytng Latters coll wv, g aof

81 had once thought that the lenuty of slavery
m Ind 2 tad made D odorus szy that there was
sether master sor slave m thit country  but
odopus has attnthuted to the whole continent

ol India what atcerding ta Strabo xv belongad
onty ta 3 particular nation
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Boox XV IN WHAT MANNER THE Laws oF Civir, SLAVERY RELATE
TO THE NATURE OF THE CLIMATE

t Of ciwl Slavery Slavery properly so called
15 the establishment of 2 night which gives to
one man such a power over another as ren
ders him absolute master of Ius hfe and for
tune The state of slavery 1s 1n 1ts own nature
bad It 1s nerther useful to the master nor to
the slave not to the slave because he can do
nothing through a motive of virtue nor to the
master because by having an unlimited au
thority over hus slaves he msensibly accustoms
himself to the want of all moral virtues and
thence becomes fierce hasty severe cholenic
voluptuous and cruel

In despotic countries where they are al
ready 1n a state of pobtical servitude awil
slavery 1smort tolerable than in other govern
ments Every one ought to be satisfied 1n those
countries with necessaries and hife Hence the
condition of a slave 15 hardly more burden
some than that of a subject

But in 2 monarchical gavernment where 1t
15 of the utmost importance that human na
ture should not be debased or dispirited there
ought to be no slavery In democtacies where
they are all upon equality and m anstocra
aies where the laws ought to use their utmost
endeayours to procure as great an equality as
the nature of the government will permt
slavery 1s contrary to the spirit of the constitu
tion 1t only contributes 1o gne a power and
luxury to the citizens which they ought not
to hate

2 Ongin of the Right of Slavery among the
Roman Cwilans One would neser have 1m
agined that slavery should owe its birth to
Pity and that this should have been exated in
three different ways.!

The law of nations to prevent prisoners
from being put to death has allowed them 10
be made slaves. The avil law of the Romans
empowered debtors who were subject to be
Ul used by their creditors to sell themselves
And the law of nature requires that cluldren
whom 2 father i a state of serntude 1s no
longer able to maintain should be reduced to
the same state as the father

‘These reasons of the avihians are all false
It 1 false that killing i war s lawful unless
m a case of absolute necessity  but when a

1Just man In ntates 1

man has made another his slave he cannot be
said to have been under a necessity of taking
away his hife since he actually did not take 1t
away War gnves no other right over prisoners
than to disable them from domng any further
harm by securing their persons All nationst
concur in detesting the murdenmg of prison
ers 11 cold blood

Neather 15 1t true that 2 freeman can sell
himself Sale impliesa price now when a per
son sells lumself hus whole substance immedi
ately desolves to hus master the master there
fore in that case gives nothing and the slne
recerves nothing You will say he has a pecu
hum But this pecultum goes along with hus
person Ifit1s not lawful fora man o kall ham
self because he robs hus country of his person
for the same reason he is not allowed to bar
ter hus freedom The freedom of every citzen
constitutes a part of the public Liberty and m
a democratic state 15 even 2 part of the sover
eignty To sell one s freedom?® 1s 30 repugnant
1o all reason as can scarcely be supposed n any
man If liberty may be rated with respect to
the buyer 1t 1s beyond all prce to the seller
The avil law which authorises a division of
goods among men cannot be thought to rank
among such goods a part of the men who were
to make this division The same law annuls all
mquitous contracts surcly then it affords re
dress yn a contract where the gnevance 1s most
enormous

The third way s berth which falls wath the
two former for 1f a man could not sell him
self much less could he scll an unborn infant
If a pusoner of war is not to be reduced to
slavery much less are his chuldren

‘The lawfulness of putung a malefactor to
death anises from this circumstance the law by
which he 15 punished was made for tus secur
ity A murderer forinstance has enjoyed the
benefit of the very law which condemns lum
1t has been a continual protection to him he
cannot therefore object toit. But it s not sa
with the slave The law of slavery can never
be beneficzal to hum at1s in all cases agamnst
him without cver beng for his advantage

2Excepting a few cannibals

11 mean slavery s a str et sewe a3 formerly y

among the Romans and at preent in ourtnl
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andd therefore thus law 15 contrary o the fun
damental princaple of all socreties

13t be pretended that 1t has been beneficral
to hem as hus master has provaded for hus sub
sistence slasery at thry rates should be hmated
1o those who are ancapble of earmng thetr
Tivelshood But who will take up witl such
slaves? As to infants nature, who haz suppited
thesr mothers wath milk had provided for
thewr sustenance and the remaunder of thetr
childhood approaches so nezr the agen which
they are most capable af beang of service that
he who supports them cannat be sud to gue
shem an equivalent which can enuide hum to
be thesr master

Wor 15 simery Tess opposed to the anal Jaw
than to that of natrre What civil law can re
stramn a slave from runnung away smce he s
not a member of socety and consequently
has 1o inferest an any cnd msutonons? He
«an be retaned only by a famuly law, that ss
by the master s authonity

8 Another Onigin of the Rught of Slavery 1
would as sogn say that the right of staery pra.
ceeds from the contempt of ane nation for an
other founded on a difference i cukaots,

Laper de Gamal relates that the Spaniards
found near 8t Mastha several basketsful of
crabs snails geasshoppery zad locusts which
proved o be the ordinary provision of the na
mes This the conquerors turned to 2 heavy
charge aganst the conquered The author
owny that thus with ther smoking and tnm
mming thew beards in a different manner gave
nise 10 the law by which the Amencans be
came slaves ta the Spaniards

Knowledge humanuses mankind and 12
son anclinty to raddaess but prejudsces eradt
cate every tender dispositiorns

4 dnother Onigin of the Reght of Slavery I
wotld as soon say that relimon gives sts pro-
fessars 2 night to emiae those who dissent
from 1t s order 10 render us propsgation
more easy

This was the notion that encauraged the
Tarvagess of Amenca i thewr suuguity * Under
the nfluence of thus sdea they founded thar
nght of enstaving so many mations for these
1obbers who wauld absolutely be both rob-
bersand Christiang were supesiaunely desout

S Bibhon Ang xul
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Louss XII® was extremely uncasy at a Jaw
by which all the negroes of his colonses were
1a be made staves but 1t beng strongly urged
to hum a8 the readiest means for thewr comer
son he acquiesced without further scruple

% ©f the Slavery of the Negroer Were 1o
vindseate our nght 1 make slaves of the ne
groes these should be my argumenty

The Europeans haung extipated the
Americans were obliged to make slaves of the
Africans for cleaning such vast tracts of land

Sugar would be to dear 1f the plants which
produce 1t were cultiated by any other than
slases

These creatures are all over black andwath
such a fat nose that they can scarcely be pitied

Tt 13 hardly to bt believed that God whon?
wise Betng shauld place a sou} especally 2
good sont 1 such 2 black ugly body

1t 23 50 natural to look upon cofour as the
eritenon of human nature that the Asiatics
among whom cunuchs are employed, always
deprne the blacks of their resemblance to us
by 2 more opprobrious dustinction

The colour of the skin may be determined
by that of <be hass which among the Egyp
tians the hest phiosophers in the world was
of suth xmpdriance that they put 1o death alt
the red harred men who fell into thewr hands

“The negroes preler a glass necklare to that
gold which polite nauons so highly value Can
there be a greater proof of their wanting com
mon sense?

It s umposaible for us to suppose theve crea
tutcs to be men because atlowing them to be
men a suspcion would follow that we our
selves are not Christians

‘Weak minds exaggerate too much the wrong
done ta the Aftucans For were the case as
they state st would the Eurapean powers who
make 0 many neediess CONVENtoNs among
themselves have fled to entes sato ageneral
one 1 behall of humanity 2nd compassion?

© The true Ongin of the Rught of Stavery It
13 trme to mqure into the true ongin of the
right ok slavery 1tought to be faunded on the
nature of things let nysee if there be any cases
where it can be derned thenee

In all despotic gavernments people make
no dilficulty in selling themsehies the poht
cal slavery in some measure annhfates the
civi} libesty

aLabiat Nes Foyage 1 the Isles of Amenen 3%
P ovit 13z azmo.
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According to Mr Perry ! the Muscovites sell
themselves very readily their reason for 1t 13
evident therr Liberty 1s not worth keeping

At Achim cvery one 1s for selling humself
Some of the chief lords? have not less than a
thousand slaves all principal merchants who
have a great number of slaves themselves and
these also are not without therr slaves Thewr
masters are their hewrs and put them mto
trade In those states the freemen berng over
powered by the government have no better
resource than that of making themselves slaves
to the tyrants in office

This 1s the true and rational ongin of that
mild law of slavery which obtains in some
countries and mild it ought to be as founded
on the free choice a man makes of a master
for his own benefit which forms 2 mutual
convention between the two parties

4 Another Ongin of the Right of Slavery
‘There 15 another origin of the right of slavery
and even of the most cruel slavery which s to
be seen among men

There are countries where the excess of heat
enervates the body and renders men so sloth
ful and dasprrited that nothing but the fear
of chastisement can oblige them to perform
any laborous duty slavery 1s there more rec
onalable to reason and the master bemng as
Tazy with respect to his sovereign as hus slave
13 with regard to hum this adds a political toa.
avl slavery

Anstotle? endeavours to prove that there
are natural slaves but what he says 1s far from
proving st If there be any such 1 believe they
are those of whom 1 have been speaking

But as all men are born equal slavery must
be accounted unnatural though n some
countries 1t be founded on natural reason
and a wide difference ought to be made be-
tween such countries and those m which even
natural reason rejects 1t as in Europe where
1t has been so happily abolished

Plutarch 1n the Life of Numa says thatn
Saturn s ume there was neither slave nor mas-
ter Chnistiamty has restored that age in our
chimates

8 Inutihity of Slavery among us Natural slav

ery then 1s to be mited to some partscular

partsof the world In all other countries even

the most servite drudgeries may be performed
1 Present State of Russie

EDump er 1ovages T
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by freemen Experience venifies my awertion
Before Christiamty had abolished avil slay
ery n Europe working mn the mines was
Jjudged too torlsome for any but slaves or male
factors at present there are men employed m
them who are known to live comfortably 4
The magistrates have by some small privileg
es encouraged this profession to an mcrease
of Iabour they have jomed an increase of
gamn and have gone so far as to make those
people better pleased with therr condition
than with any other which they could have
embraced

No labour 1s so heavy but 1t may be brought
to a level with the workman s strength when

entirely on the strength of therr slaves

I know not whether this arucle be dictated
by my understanding or by my heart Possibly
there 15 not that chimate upon earth where the
most laborious services might not with proper
encoutagement be performed by freemen Bad
laws having made lazymen they have been re-
duced to slavery because of their laziness

9 Several Kinds of Slavery Slavery 1s of two
kinds real and personal Fhe real annexes the
slave to the land which Tacitus makes® the
condition of slaves among the Germans They
were not employed in the family a stated
ribute of corn cattle or other movables pad
to their master was the whole of their servt
tude And such a servitude sull contmues 1n
Hungary Bohemia and several parts of Low
er Germany

Personal slavery conssts in domestic serv
1ces and relates more to the master s person

“The worst degree of slavery 1s when 1t 15 at
once both real and personal as that of the

. o . -

. ' .
ery 1s to be found only 2mong nations remark
able for thewr smphaty of hife ¢ all family

4 As may be seen in the mines of Hartz in Lower
saxony and in those of Jlungary

$ De Mortbus Germanorum

W Tactus De Moribus Cermanorum o says
the master is not 10 be diunguished from the
shave by any del ey of g

e
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business being done by the wres and chid
dren Personal slacery 15 peculiar to voluptu
ous nanans luxury requining the service of
stayes 1n the house But helotism jowns in the
same person the slavery exablished by volup
tuous nations and that of the most siraple

1e Regulations ttecessary n respect to Slay
ery But of whatsoever kind the slavery be the
creti Jaws should endeavour on the one hand
ta abolish the abuses of st and on the other to
guard agamst s dangers

1t Abuses of Slavery Yn Mahometan states !
not anty the hife and gaods of female staves
but alsa what 1t called their virtue or honour
are at therr master 8 disposal One of the mis
fartunes of thase counerees 18 that the greatest
part of the nauon arc born anly to be sub-
servient to the pleasures of the other Ths
servitude 11 alieviated by the laziness i whsch
such slaves spend their days which 1s an adds
tiona} disadvantage to the stage

1t s thus indotence which renders the east
ern seraghos so ddd ghutul to those very per
soms whom they were made ta confine? Peor
ple who dread pothing but labour may sm
agane themselves happy an thase places of
dolence and ¢ase But thes showe how contrary
they are to the very wtent of the mstitution of
slavery

Reason requires that the master’s power
should net extend 10 what does not appertain
to lus service slavery shonld be caleulated for
utlity and not for pleasure The Jaws of chas
tsty anse from those of nature and ought m
all nations to be vespected

I a law whuch preserves the chavaty of
staces be good n thase states where an arb
trary power bears down all before it how
much more will 12 be so 1n monarchies and
how much more stil in republics?

The law of the Lambards® has 2 regulation
which qught to be adopted by all govern
mars  wnutes dakachenhindwnswhe
the sfave and hus wife shall be rescored to thesr
{reedom  An admimable expedient which
without sesenty lays a powerful restraint on
the sncontinence of masters!

The Romans seem to have erred on this
head They zllowed an unlimaed scape o the
master s Justs and m some roeasure dented

15 ¢ Jaha Chardsn Travels to Persa

2Sir John Chardin 1t m his desersption of the
uskes of Sragour
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thesr staves the pravlege of manrymg Itastrue
they were she Jowest part of the navon yet
there should hay e been some care taken of therr
morals especrally as i profubiting therr mar
Tiage they rorrapitd the morals of the atuens

12 Danger from the Mulutude of Slaves 'The
multitude of slaves has different effects tn dif
ferent governments It 13 no grievance m 2
despotic state where the politcal servitude of
the whole body takes away the sense of cvil
slavery Those who are called freedmen in
reahity are little move so than they who da not
come witfun that claws and as the latter tn
quality of eunuchs freedmen or slaves have
generally the management of alt affaws the
condition of a freedman and that of a stave
are very nearly atlied Thus makes it therefore
almost 2 matter of mdifference whether an
such states the slaves be few or numerous

But m moderate gavernments it is a posnt
of the highest importance that there should
not be a preat number of sfaves The polttcal
hberty of those states adds to the value of avil
hiberty and he who 15 deprived of the Jatter s
also bereft of the former He sees the happs
ness of a socety of which he 1s not so much as
amembes he seey the security ofathers fenced
by laws himself without any protection He
percesves that hus master has asoul capable of
enlarging stself while hus own Jabours under
a continual depresston Nothung more assini
lates 2 man to a beast than hving among freed
men himsell a slave Such people as these are
natusal enemies of society and their number
must be dangerony

1t 1s nos therefore to be wondered at that
moderate governments have heen so frequent
Iy distusbed by the revolts of slaves and that
thus so seldom happens 1n despotic states ¢

1§ Of armed Slaves The danger of arrng
staves 15 not so great in monarchees as wn re-
publics In the former a warlike people and a
‘wdty i twduniy are a suficent dnedk upon
these armed slaves whereas the pacific mem
bers of a yepublec would have a hard task to
quell 2 se of men who hasing offensive wr
on3 i therr hands fin
match for the citr
The Goths wh &
themselves over th d
very weak They
4 The resolt ol

e s was 2 bod
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lations they abolished an ancient custom
which prohibited mtermarniages with the Ro-
mans ' they enacted that all the freedmen? be
longmg to the Fiscus should serve in war un
der penalty of being reduced to slavery and
they ordamed that each Goth should arm and
bring mto the field the tenth part of tus
slaves 3 This was but a small proportion be-
sides these slaves thus carmed to the field did
not form a separate body they were mn the
army and might be said to contmue n the
famuly

14 The same Subject continued When a
whole nation 15 of a marual temper, the slaves
in arms are less to be feared

By a law of the Alemans 2 slave who had
commtted a clandestine theft! was liable to
the same pumshment as a freedman in the hike
case but 1f he was found guilty of an open
robbery* he was only bound to yestore the
things so taken Among the Alemans courage
and intrepidity extenuated the guilt of an ac
tion They employed their slaves in ther
wars Most republics have been attentive to
dispint their staves but the Alemans relying
on themselves and being always armed were
so far from fearing theurs that they were rather
for augmenting their courage they were the
mstruments exther of thetr deépredations or of
their glory

1§ Precautions to be used 1 Moderate Gov-
ernments Lemty and humane treatment may
prevent the dangers to be apprehended from
e . P

their slaves with great lemsty and this secured
that state from the commottons raised by the
slaves among the austere Lactdzmontans

It daes not appear that the pnmiuve Ro-
mans met with any trouble from their slaves
Those enil broils whach hate been compared
to the Pumic wars were the consequence of
their having divested themseh es of all human
1ty towards their slaves®

A frugal and laborious people generally
treat their staves more kindly than those who

¥Law of the \isigoths wr tit 1 § 1
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are above labour The primitive Romans used
to lne work and eat with their slaves
short they behaved towards them with justice
and humanity The greatest punishment they
made them suffer was to make them pass be-
fore their nerghbours with a forked prece of
wood on their backs Therr manners were suf
fictent to secure the fidelity of their slaves so
that there was no necessity for laus

But when the Romans aggrandised them
selves when their slaves were no longer the
companions of their labour but the instru
ments of therr luxury and pride as they then
wanted morals they had need of laws It was
even necessary for these laws to be of the most
terrible kind 1n order to establish the safety
of those cruel masters who Inved with therr
slaves a5 1n the mudst of enemses

They made the Sillaman Senatus Consul
tum, and other laws Twhich decreed that when
a master was murdered all the slaves under
the same roof or i any place so near the
house as to be within the heaning of a man's
voice should without distinction be con
demned to die Those who 1 this case shel
tered a slave 1n order to save him were pun
1shed as murderers ¥ he whom his master® or
dered to kil him and who obeyed was re-
puted guilty even he who did not hinder
him from killimg himselt was liable to be pun
shed ¥ £ 2 master was murdered on 2 journey
they put ta death those who were with him
and those who fled 1 All these laws operated
even against persons whose mnnocence was
proved theantent of them was to inspase therr
slaves with a prodigious respect for thewr mas-
ter They were not dependent on the e1vil goy
ernment but on a fault or imperlection of the
avil government They were not denived from
the equuty ol avil laws since they were con
trary to the prinaiple of those laws They were
propetly founded on the prninciples of war
with this difference that the enemaes were i
the bosom of the state The Sillamian Senatus
Consultum was derived from the law of ma
tions which requires that a society however
imperfect should be prescrved.

It 1s a musfortune n government when the
magstrates thus find themsehes under the
. . -
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necessity of making cruel Jaws because they
have rendered obedience difficult they are
obliged to mncrease the penalty of disobeds
ence or to suspect the slave s fidelity A pru
dent leguslator foresees the il consequences of
rendening the legislature ternble The slaves
amongst the Romans could have ne confi
dence m the laws and therefore the laws
could have none 1n them

16 Regulations between Masters and Slaves
The magustrates ought to take care that the
siavehas s food and raiment and thisshould
be regulated by law

The laws ought to provide that care be tak
en of them 1n sickness and old age Claudrus!
decreed that the slaves who 1n sickness had
been abandoned by their masters should
case they recavered be emanapated Thislaw
msured their hiberty but should not there
haie been some care also taken to preserve
their 1 ves?

When the law permitted a master to take
away the Iife of ns slave he was invested with
a power which he ought to exerase as judge
and not as master 1t was necessary therefore
that the Jaw should ordain those formalities
which remove the suspicion of an act of vio-
lence

‘When fathers at Rome were no longer per
mutted to put their children to death the mag
astrates ordained the punishment which the
father would have inflicted 2 A like custom be
tween the master and hus slaves would be
highly reasonable 1n a country where masters
have the power of life and death

The law of Moses was extremely severe If
a man struck hus servant so that he died under
his hand he was to be pun shed but if he
survined aday or two no pumshment ensued
because he was his money * Strange that a civ
11 1nsttution should thus relax the law of na
turel

By a Jaw of the Greeks 4 a slave too severely
treated by hus master might msist upon being
sold to another In later times there was a law
ol the same nature at Rome 3 A master dis-
pleased with tus slave and a slave with his
master ought to be separated

When a aitizen uses the slave of another 11l

1N phlin In Claud o
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the latter ought to have the iberty of com
plaming belore the judge The lansof Plato*
and of most natieny took away from slaves

agamnst either msults or injuries So excessie
was their musery that they were not only the
slaves of a citizen but also of the public they
belonged to all as well as to one At Rome

when they considered the injury done to a
slave they had regard only to the interest of
the master ? In the breach of the Aquilian law
they confounded a wound grven to a beast and
that given to a slave they regarded only the
diminution of their value At Athens® he who
had abused the slave of another was pumished
severely and sometimes even with death The
law of Athens was very reasonable in not add

1ng the loss of secunity to that of hiberty

17 Of Enfranchisements Itis easy to perceive
slaves they cannot keep them in due bounds
if they have too many freedmen they can
not live and must become a burden to the re-
public besides it may be as much 1 danger
from the mulutude of freedmen as from
that of slaves It is necessary therefore that
the law should have an eye to these two incon
veniences

The several laws and decrees of the senate
made at Rome both for and against slaves
sometrmes to limut and at other times to facslt
tate their enfranchisement plainly show the
embarrassment m which they found them
selves i this espect There were even times
1 which they durst not make laws When un
der Nero? they demanded of the senate per
mussion for the masters to reduce again to slav
ery the ungrateful freedmen the emperor de-
clared that 1t was their duty to deade the af
fairs of indivaduals and to make no general
deeree

Much less can I determine what ought to be
the regulations of a good republic 1n such an
affair this depends on toc many crcum
stances Letus however makesome reflections

® Laus Book 1t

TTh s was frequently the sp rit of the laws of
1 - -
1
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A ronstderable number of freedmen ought
not suddenly to be made by a general law We
known that among the Volsinzenses! the freed

. . ~

women married to the free born
There are several ways of insensibly 1ntro-
ducing new cittzens nto a republic The laws
may fayour the acquining a peculium and put
slaves 1nto a condition of buyng their hberty
they may prescribe a term to servitude lLike
those of Moses which himited that of the He-
brew slaves to six years? It 13 easy to enfran
chuse every year a certamn number of those
slaves who by thewr age health or industry
are capable of getting a subsistence The evil
may be even cured 1n its oot as a great num
ber of slaves are tonnected with the several
employments which are given them to divade
among the free born a part of these employ
ments [or example commerce or navigation
15 imin shing the number of slaves
‘When there are many freedmen 1t 15 neces
sary that the civil laws should determine what
they owe to their patron or that these duties
should be fixed by the contract of enfranchise
ment
It 1s certam that their condition should be
more favoured in the awvil than n the politt
cal state because even in a popular govern
ment the por er ought not to fall mto the
hands of the vulgar
At Rome where they had so many freed
men the political laws with regard to them
were admirable They gave them very httle
and excluded them almost from nothing they
had even a share 1n the legslature but the
resolutions they were capable of takmg were
almost of no weight. They might bear a part
1 the pubhc offices and even m the d gmty
of the priesthood ? but this privilege was in
some sort rendered useless by the d sadvan
tages they had to encounter in the electrons
Thep had 2 niglt to enter auun the army but
they wese to be registered mn a certain class of
the census before they could be soldsers Nm.l:l
R A PSP

freeborn though they were not so themselves.
1 Freinshemius 5 plen ent dec.s ¥
1Exod f1

3Tacuus A1 mals x 1 7
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the laws be calculated to remove a dishike of
thetr condition But 1n a despouc govern
ment where luxury and arbitrary power pre-
vail they have nothing to do 1n this respect
the freedmen generally finding 1
above the free born They rule i the court of
the prince and 1n the palaces of the great
and as they study the forbles and not the vir
tues of their master they lead him entirely by
the former not by the latter Such were the
freedmen of Rome 1z the times of the emper
ors

When the prinapal slaves are eunuchs let
never so many privileges be granted them
they can hardly be regarded as freedmen For
as they are incapable of having a family of
therr own they are naturally attached to that
of another and 1t 15 only by a kind of fiction
that they are considered as it zens

And yet there are countries where the mag
1stracy 15 enurely mn ther hands In Ton
quin $ says Damprer® all the mandanns
el and military are eunuchs  They have
no famIles and though they are naturally
avaricious the master or the prince benefits
i the end by this very passion

Dampier tells us too? that 1n this country
the eunuchs cannot live without women and
therefore marry ‘The law which permues thei
marriage may be founded partly on their re
spect for these eunuchs and partly on ther
contempt of the fair sex

Thus they are trusted with the magistracy
because they hne no family and permitted to
marry because they are magistrates

Then 1t 15 that the sense which remains
would fam supply that which they have lost
and the enterprises of despair become a kind
of enjoyment So in Milton that spint who
has nothing left but desires enraged at lus
degradation would make use of his impo-
tency stself

We see 1n the history of China 2 great num
ber of lav 5 to deprise cunuchs of all ervil and
mlitary employments but they always re-
turned to them again It seems as 1f the eu
nuchs of the east were a necessary evil

£1t was formerly the same 1n China ‘The two
Mahon ctan Arabs who travelled th ther in the
n nth centuty use the word eunuch whenever they
speak. of a governor of the ¢ty

$iolumer i p g

1bd p oy




o0k
5 MONTESQUIEU
n

ERY Rewam
Boox KVI. How THE Laws o TronisTIC STAVFRY Bear A
> ) 1o THE NATURE OF YHE CLIMATE

b-

1. Of domestic Sermtude Slaves 3¢ estal
Iuhe([l for the famly. but they aye not 2 part
of 1t ‘Thus ¥ distaguush their servnnde from
<kt whtch the WOmEN 1N SOME OUTIFIES suf
fer, and which I shall properly call domestc
servitude.
+ That 1n the Countries of the South there is
. S N, aae atw e n Ryt

When besuty demands the empire, the want
of teason forbids the claim, when reason 1s
obtamed beauty 15 no more These women
ought then to be in 2 ftate of dependence for

[
Iygamy should be introduced )

In temperate clivates, where the charms of
women ate best preserved, where they amne
lacer at matunity, and hase chuldren at a more
advanced scason of Iife the old age of ther
husbands in some degree follows theirs, and as
ey have mare teasan and knowledge at the
tme of mamage af it be only on account of
their baviog continued fonger 1 hife, 1t must
naturally satroduce a kind of equality be-

tween the two sexes and, 1n consequence of
thic the Tau ~f e
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cHAP 7
the contrary by the accaunts we have of Asiz
there are there born more girls than boys?
The law wh ch m Europe allows only one
wife and that m Asia which permits many
havetherefore a certamrelation tothe climate

In the cold climates of Asia there are born
as m Europe more males than females and
hence say the Lamas? 1s denved the reason
of that law which amongst them permits a
woman to have many hushands ?

But 1t 15 difficult for me to behieve that there
are many countries where the disproportion
can be great enough for any exigency to jus-
tify the mtroducing either the law 1n favour
of many wryes or that of many husbands This
would only mply that a majority of women
OF even a majority of men 1s more conforma
ble to nature 1n certan countries than m
others

I confess that 1f what history tells us be true
that at Bantam there are ten women to one
raan ¢ this must be a case particularly favour
able to polygamy

In all this I only give their reasons but do
not justify their customs

§ The Reason of @ Law of Malabar In the
tribe of the Natres on the coast of Malabar
the men can have only one wife while a wom
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keeping and leaves them m the free posses
s1on of a military spanit

6 ol Polygamy consudered wm stsclf With re
gard to pol 1 general indep
of the arcumstances which may render 1t tol
erable 1t1s not of the least service to mankind
nor to erther of the two sexes whether 1t be
that which abuses or that which 1s abused
Neither 151t of service to the chuldren for one
of 1ts greatest inconvemences 1s that the fa
ther and mother cannot have the same affec
tion for their offspring a father cannot love
twenty chuldren with the same tenderness as 2
mother can love two It 1s much worse when a
wife has many husbands for then paternal
love only 1s held by this opimion thata father
may beliese 1f he will or that others may be-
Lieve that certamn children belong to him

They say that the Emperor of Morocco has
women of all colours white black and tawny
m his seraglio But the wretch has scarcely
need of a single colour

Besides the possession of so many wives
does not always prevent their entertamning de-
sires for those of others 8 1t 15 with lust as with
avarice whose thirst ncreases by the acquist
tion of treasure

In the reign of Justinian many philoso-
phers d d with the of Chris-

an on the contrary may have many hust

‘The onigin of thus custom 13 not 1 believe d:I
ficult to discover The Narres are the tribe of
nobles who are the soldiers of all those nz

tions In Europe soldiers are forbidden to
marry 1in Malabar where the climate requires
— s f . Eod wam

tachment to a family and the cares of house-
ber of boys exceeds that of guls but prople have
been to blame to conclude that the ease 1s the
same in all d mates

1Sce hempfer 1 ho relates that uj
1ng the people of Meaeo there were

n number
found 182,072

tiamity renred mnto Persia What struck them
the most says Agathias7 was that polygamy
was permitted amongst men who did not even
abstain from adultes

May I not say that a plurality of wives leads
to that passion which nature disallows? for
one depravation always draws on another I
remember that 1n the revolution which hap-
pened 2t Constantinople when Sultan Ach
met was deposed history says that the people
having plundered the hiayas honse found
not 2 single woman they tell us that at Al
giers? in the greatest part of therr seraghos
they have none atall

4 Of an Equality of Treatment in case of
many 1 twes From the law which permitted
a plurality of wives followed that of an equal
behaviour to each Mahomet who allowed of
four would have everythmng as provisions
dress and conjugal duty equally divided be

$°Th s 11 the reason why womnen in the East are
30 caref my conceal
TIsfe and Act ons of Justiman p 4oy
: uugm de Tass H story of the Amgdcm of
Alg
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tween them Ths faw 1 also an force m the
Maldivian nslest where shey are at hbexty to
marry three wives

The law of Moses® exen Beclares that 3f any
one has marred ho son to a slave and thisson
should afterwards espouse 3 free woman her
food her rmmera and her duty of marage
shudl he not diminisk They mught give more
to the new wife but the first was not to have
Jess than she had before

§ Of the Separatian of B omen from Man
The prodigions number of wives possessed by
those wha hve sn 1ich and voluptitous coun
tres 13 2 tonsequence of the Jaw of pelygamy
Therr sepasation from men and thewr close
confinement naturally follow from the great
ness of tha number Domestc order rendery
thes necessary shus an snsohent debior secks
1o conceal humself from the pursmt of his
«yeditors Thete are climates where the 1w
pulses of nature have such force that moraliey
has almost none 1§ a man he left with s wom
an the temptauon and the fall will be the
same thung the attack certan, the ressstance
none In these countrses snstead of preeepts
they Base recourse to bohts and bars

Oagof the Clanese assic authors considers
the man as a prodigy of virtue whe finding 2
woman alone 1 2 distant gpartment can for
bear making use of force 2

9 Of the Connechion between domestic and
pelitrcal Government 1n a republic the con
chnon of otuens 15 moderme equal muld and
agreeable everything partakes of the bencht
of publc hberty An empare over the women
cannot among them be so well exerted and
where the citmate demants thus emprre 1 33
mast ble to a al fo

“Thas 13 one of the reasons why 1¢ has ever been
Quieukt to establish a popular gavernment in
the East,

O the rovirary the Sarery of women oy
perfectly conformable to the genmms of a des
pouc government which delights ss treating
a4 wath severity Thus a3y all bmey have we
seen tn Az domesuc slavery and despotic

1See Prard T oyagey 12

*Exod 21 10 &

3 It tvan admm rable tovch stone 1o find 1y one
seif 2 teeavare aml o know the nght oy ner or to
s¢c 2 beautiful woman i & Jonely apasiment or
ta ] ear the @ o5 of ans enemy who must petsh
» 1hout our assivance ~Transtacion of a Ch nese
P‘ttcof morality which may be seent in Du Hat fe
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government walk hand o hand with ag equal
ace

F 1In a gorvernment which requures above 3l
thungs that a particular regard be paid to 513
tranguitlity and where the extreme subordt
nation calls for peace 3t 18 absolutely necer
sary to shut up the women {ov thesr watrgues
would prove {aial to their husbands A gov
erument which has fot gme to examene nto
the conduct of 528 subgects vatws them with 2
susprciaus eye only because they appear and
suffer themselies ta be known

Let us only suppase that the levity of gund
the mdiscretions the tastes and caprices of
our women attendedt by thew passions of a
Iugher and @ lower kind with al] therr active
fire and 1 that full hberty with which they
appear amongst us were conveyed into @t
castern government where would be the fa
ther of 2 famuly who could enjoy a moment s
repose? The men would be everywhere sus
pected ererywhere enemues, the state would
be everturned and the kingdom overflowed
with nivers of blood

w The Princsple on which the Morals of the
Last gre founded In the cose of a multiplicaty
of wives the morea family eeases to be united
the more ought the laws to reunste itsdetached
parts i a common centre and the greater the
dunersity of wteresty tha more necessary 18 3t
for the faus 1o bring them back 1o 2 common
mterest

Thus 15 more partienlarly done by tonfine
ment The nomen should not only be sepa
rated from the men by the walls of the house
but they oughtalso Lo e separated m the same
enclosute m such 2 manper that each way
have a distince household st the same fardy
Hence cach dernes all that relates to the prac
nice of moralty modesty thasdy resesve s
lence peace dependence sespect and love
and i short a general dwecton of her
Sronpbls to ot adkack wv M oww rature B2
thing of the greatest importance a single and
entire attachment ta her famly

Women have natgrally 50 many duties o
fulfil~duties wh cb a7e peculiarly thews~that
they cannot be sufficiently exclnded from &
entiung capable of mspiring other xdess
from cverything that goes by the name of
amusements and from everything which we
call business

We find the mannexs mare pure in the sev
eral patws i the East 1 proporsion as the
confinement of women is more stnetly ob
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served In great kingdoms there are necessar
ily great lords The greater their wealth the
more enlarged 1s their ability of keeping their
wunes 1n an exact confinement and of pre
ventng them from entering agam into soaety
Hence it proceeds that in the empires of Tur
key Persia of the Mogu! Cluna and Japan
the manners of their wives are admirable

But the case 15 not the same 1n Indi2 where
a multitude of 1slands and the situation of
the land have divided the country into ann
fin te number of petty states which from
causes that v ¢ have not here room to mention
are rendered despotic

There are none there but wretches some
pilagmg and others pillaged Their grandees
have very moderate fortunes and those whom
they call rich have only a bare subsistence
‘The confinement of their women cannot
therefore be very strict nor can they make use
of any great precautions to keep ther withm
due bounds hence it proceeds that the cor
Tuption of their manners 1s scarcely to be con
cetved

‘We may there see to what an extreme the
vices of a cimate yndulged n full Liberty will
carry licentiousness Itas there that nature has
a force and modesty a weakness which ex
ceeds all comprehension At Patan! the wan
ton desires of the women are so outrageous
that the men are ohliged to make use of a cer
tain apparel to shelter them from their de-
Signs According to Mr Smth ¥ things are not
better conducted 1n the petty kingdoros of
Guinea 1n these countries the two sexes lose
even those laws which properly belong toeach

11 Of domestic Slavery independently of Po-
Iygamy It 13 not only a plurality of wives
which i ceream places of the East requires

Collection of ¥ oyages that Contributed 1o the
Estabhishment of the East India Company 1 part
"‘f' 196 v or +,

Compan; iR

I l’;yn{ve';os(‘umm pare 1 p age “When the
women happen to meet with a man  they lay hold
f

"
f
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their confinement but also the climate atself
Those who consider the horrible crimes the
treachery the dark willamies the poisonings
the assassinations which the hberty of women
has occastoned at Goa and in the Portuguese
settlements i the Indies where religion per
mits only one wife and who compare them
with the mnocence and punty of manners of
the women of Turkey Persia Hindastan
China and Japan will clearly see that it 1s
frequently as necessary to separate them from
the men when they have but one as when
they have many

These are things which ought to be deaded
by the climate What purpose would 1t answer
to shut up women 1 our northern countries
where therr manners are naturally good
where all their passions are calm and where
love rules over the heart with so regular and
gentle an empire that the least degree of pru
dence 15 sufficient to conduct 12

1t 15 a happinest to live 1n those climates
which permit such freedom of converse where
that sex which has most charms seems to em
bellish society and where wives reserving
themselves for the pleasures of one contrib-
ute ta the amusement of al)

12 Of natural Modesty All nauons are equal
ly agreed in fixing contempt and ignominy on
the incontinence of women Nature has dic
tated thistoall She has established the attack
and she has established too the resistance and
having miplanted destres 1 both she has giv
en to the one boldness and to the other
shame To individuals she has granted a Tong
succession of years to attend to their preserva
tion but to conunue the speats she has
granted only 2 moment

It 13 then far from being true that ta be in
continent 15 to follow the laws of nature on
the contrary 1t 1s 3 violation of these laws
which can be abserved only by behaving wath
‘modesty and discretion

“kenbies 1¢ s Tarwrdl 10T nieéfngencvemgs
10 feel their imperfections Nature has theres
fore fixed shame in our minds—a shame of our
smperfections

When therefore the physical power of cer
tam climates viofates the natural faw of the
two sexct and that of intcil gent bengs 1t be-
longs tothelegislature to make cvl laws with
a view to opposmg the nature of the chmate
and reestablishing the primitnve laws

18 Of Jealousy With resoect to nations we
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ought to distinguish between the passion of
Jealousy and a jealousy anising from customs
manners and laws The one 1s a hot raging
fever- the other cold but sometimes tern
ble my be jouned with and con
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band 15 led to complacency and love by the
remembrance of past pleasures

It 13 then a general rule that in all countries
where the laws have given to men the power

tempt

‘The one an abuse of love derives 1ts source
from love 1tself The other depends only on
manners on the customs of a nation on the
laws of the country and sometimes ¢ven on
religion *

1t 35 generally the effect of the physical pow
er of the chmate and at the same time the
remedy of this physical power

14 O} the Eastern Manner of domestic Gow
ernment Wives are changed so olten i the
East that they caunot have the power of do-
mestic government. This care 15 therefore
commutted to the eunuchs whom they entrust
with thewr keys and the management of therr
farmilies In Persia  says Sir John Chardin

married women are furmished with clothes as
they want them after the manner of chuldren
Thus that care which seems so well to become
them that care which everywhere else 1s the
first of their concern does not at all regard
them

15 Of Drvorce and Repudiation There 1s this
difference between a divorce and a repudia
ton that the former 1s made by mutuval con
sent ansing from a mutual P while

of repud. they ought also to grant it to
women Nay in climates where women e
1 domestic slavery one would think that the
Iaw ought to favour women with the tight of
repudsation and husbands only with that of
disoree

‘When wives are confined m a seraglio the
husband ought not to repudiate on account
of an opposition of manners 1t 15 the hus
band s fault if therr manners are incompati
ble

Repudiation on account of the barrenness
of the woman ought never to take place ex
cept where there 1s only one wife ? when there
are many this 1s of no impartance to the hus
ban

A law of the Maldivians permitted them to
take agam a wife whom they had repudsated
A law of Mexico* forbade their berng reunit
ed wader pam of death The law of Mextco
was more rational than that of the Maldii
nm)al the trme even of the dissolution 1t at

ada

uon
The law of Mexico admitred only of di
vorce This was a parhieular reason for ther

the laster 13 formed by the will and for the ad
vantage of one of the two parttes independ
ently of the will and advantage of the other

‘The necessity there 1s sometimes for wormen
to repudsate and the difficulty there always 1s
m doing 1t render that law very tyranmcal
which grves this right to men without granting
1t to women A husband 1s the master of the
P

s
wile who repudiates only makes use of a
dreadful kind of remedy It 15 always a great
muslortune for her to go n search of a second
husband when she has lost the most part of
her attractions with another One of the ad
vantages attending the charms of youth in the
female sex 13 that in an advanced age the hus

3 Mahomet desited hus lollowers to watch thesr
e a centain Iman when he was dying sart
the xame (hng, and Confucius preached the
same doctnne,

not those who were voluntarily
separated to be ever reumted Repudiation
seems chiefly to proceed from a hastiness of
temper and from the dictates of passton
while divorce appeats to be an affarr of delib
eration

Disorces are frequently of great political
use but as o the avil utihity they are estab-
lished only for the advantage of the husband
and wife and are not always favourable to
their chuldren

16 Of Repudiation and Drworce amongst the
Romans Romulus permitted a husband to re
pudeate his wafe f she had committed adul
tery prepared powson or procured false keys
He did nat grant to women the right of re-

21t does not follow hence that repud ation on
acoount of steril ty should ! ¢ perm ted amor gt
Christ ans

3 They took them agasn preferably to any other
bease 11 ths case there was less expense—~
Puard Trarels -

$50Ls, Hustary of the Conguest of Mexice p
499
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pudiating thesr husbands Plutarch? calls thas
alaw exuemely severe

As the Athemian faw? gave the power of re-
pudiztion ta the wife as well as to the hus
band and as thus right was obtamed by the
women among the primitive Romans not
withstanding the Jaw of Romulus it s evt
dent that this institution was one of those
which the deputies of Rome brought from
Athens and which were nserted sn the laws
of the Twelve Tahles

Cicero says that the reasons of repudiation
sprang from the law of the Twelve Tables’
We cannot then doubt but that this law 1
<reased the number of the reasons for repud:
aton established by Romulus

‘The power of divorce was alse an appoint
ment or at Jeast a consequence of the Jaw of
the Twelve Tables For from the moment
that the wife or the husband had separately
the right of repudiation there was a much
stronger reason for their having the power of
quitting each other by mutual consent

‘The law did not require that they should
lay open the causes of divorce ¢ In the natute
of the thing, the reasons for repudsation
should he grven while those for a divorce are
unnecessary bhecause whatever causes the law
may admut as sufficient to break a marriage 2
mutual antipathy must be stronger than them
an

"The followmg fact mentioned by Dionyst
us Hahcarnassus § Valenius Maximus “and Au
lus Gellnis ¥ does not appear 1o me 1o have the
least degree of probability though they had
at Rome say they the power of repudiating a
wife yet they had 3o much respect for the aus.
Pices that nobody for the space of five hun
dred and twenty years ever made? use of this
nght ull Carvilius Ruga repudiated his be-
use of her sterhity We need only be sensi
ble of the nature of the human mind to per
ceive how very extraordinary 1t must be for a
law to grant such right to a whole nation and
yet for nobody to make use of 1t Gonolanus

 Rom ilus
ua
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3 Aceord ng 1o D 0 s 1 Hlal cumasutand Va
Tenius Maymus and five bundred ant twenty
three accord ng 1o Aulus Gell ur Neher dd
they agree tn placing this under the same ensuls.
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setting out on his exife advised his* wife to
marry @ man more happy than himself We
have just been scemg that the law of the
Twelve Tables and the manners of the Ro-
mans greatly extended the law of Romutus
But to what purpose were these extensions if
they never made use of 2 power to repudiate?
Besides 1f the atizens had such a respect for
the auspices that they would never repudiate
how came the legislators of Rome to have Jess
than they? And haw came the laws incessantly
to corrupt their manners?

a husband to repudiate 1n the three cases al
ready mentioned and 1t enjoined  says Plu
tarch 1 that he who repudiated in any other
case should be obliged to give the hall of hiy
substance to fus wife and that the other half
should be consecrated to Ceres They might
then repudiate in all cases 1f they were but
\

wife for her sterility two hundred and thinty
years after Romulus  Thatas she was repudt
ated seventy-one years before the law of the
Twelve Tables which extended hoth the
power and causes of repudiation

‘The authors T have cited say that Carvilms
Ruga loved his wife but that the censors made
him take an oath to put her anay because of
her barrenness to the end that he might give
children to the republic and that this Ten
dered hum odious to the people. We must
know the gemus and temper of the Romans
hefore we can discover the true cause of the

[ ~

voaa o ~

' '
had taken an oath to the censors that hy rea
son of the stenhity of his wie he would repu
diate her to give children to the republic.
“This was a yoke which the people saw the cen
50Ts were KOINg to put upon them [shalld s

#See the Specch of Veturia in D onys us Hals

amuss
1Tt narch Romufus
tibd

utus.
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cover in the prosecution of this work ! the re
pugnance which they always felt to regula
tions of the like kind But whence can such a
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contradiction between those authors arise? It
15 because Plutarch examined into a fact and
the others have recounted a prodigy

Booxk XVII How The LAws or POLITICAL SERVITUDE BEAR A RELATION
T0 THE NATURE OF THE CLIMATE

1 Of politrcal Sermtude Polittcal servitude
does not less depend on the nature of the clt
mate than that which 1s cwvil and domestic
and this we shall now demonstrate

2 TheD ference between Nations in pont of
Courage We have already observed that great
heat enervates the strength and courage of
men and that 1n cold climates they have a
tertamn vigour of body and mind which ren
ders them patient and intrepid and quahifies
them for arduous enterpnises This remark
holds good not only between different na
tions but even m the different parts of the
same country In the north of China? people
are more courageous than those 1n the south
and those 1n the south of horea® have less
bravery than those in the north

We ought not then to be astorushed that
the efferminacy of the people in hot climates
has almost always rendered them slaves and
that the bravery of those i cold climates
has enabled them to maintain their Libertses
This1s an efect which springs from a natural
cause

Thus has also been found true in America
the despotic empires of Mexico and Pern were
near the Line and almost all the httle free
nations were and are stll near the Poles

3 Of the Chumate of Asia The relauons of
travellers' inform us  that the vast continent
of the north of Asia which extends from for
ty degrees or thereabouts to the Pole and
from the frontiers of Muscory even to the
eastern ocean 15 1n an extremely cold chimate
that this immense tract of land 1s divided by a
chain of mountains which run from west to
east leaving Sibersa on the porth and Great
Tartary on the south that the chimate of 51
beria 13 50 cold that excepting a few places 1t
1s unsusceptible of cultivauon and that
though the Russians have settlements zll

1 Book xxu 21

2 Father Du Halde 1 p niz

1The Ch nese books make ment on of this
Ibd v p 4

4See Travels to the Norih vin the History of
the Tartars and Father Du Hal e 1v

along the Irtis they cultisate nothing that
this country produces only some hitle firs and
shrubs that the nauses of the country are di
vided into wretched hordes or tribes like
those of Canada that the reason of this cold
proceeds on the one hand from the height of
the land and on the other from the moun
tains which in proportion as they run {rom
south to north are levelled in such a manner
that the north wind everywhere blows with

on the contrary the mountains of Norway and
Laplind are admirable bulwarks which cov
er the northern countries from the vind so
that at Stockholm which 15 about Gty nne
degrees latitude the earth produces plants
frwts and corn and that about Abo whichs
stxty one degrees and even to sixty three and
sixty four there arc menes of sitver and the
land 1s frustful enough

We see also 10 these relations that Great
Tartary situated to the south of Siberra 13
also exceedingly cold that the country will

asin Iceland that there are near China and
India some countries where there grows a
kind of millet but that netther corn nor rice
willripent that there 1 scarcely a place 1n Cht
nese Tartary at forty three forty four and
forty five degrees where 1t does not freeze sev
en or cight months in the year so that 1t 15 as
cold as Iceland though st might be ymagined

from 1ts situation to be as hot as the south of
France that there are no ciuies except four or
five towards the eastern ocean and some
which the Chimese for polcal reasons have
bult near China that in the rest of Great
Tartary there are only a few s wated 1 Bu

char Turkestan and Cathay that the reason
of this extreme cold praceeds from the nature
of the nitrous carth full of saltpetre and sand

and more particularly from the height of the
land  Father Verbrest found that a certain
place eighty leagucs north of the preat wall
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towards the source of havamhuran exceeded
the height of the sea near Pelun three thon
sand geometrical paces that this height! 1s the
cause that though almost all the great nivers
of Asia have their source 1n this country there
15 however so great a want of water that 1t
can be inhabited only near the nivers and
lakes

These facts being laid down I reason thus
Asia has properly no temperate zone as the
places situated an avery cold cimate immed:
ately touch upon those which are exceedingly
hot thatis Turkey Persia India China kor
€ and Japan

In Europe on the contrary the temperate
zone 15 very extensive though situated n cht
mates widely different from each other there
beimg no affintty between the climates of Spain
and Italy and those of Norway and Sweden
But as the cimate grows msensibly cold upon
our advanaing from south to north nearly in
proportion to the latstude of each country st
thence follows that each resembles the coun
try Joinung 1t that there 18 no very extraordt
nary difference between them and that as I
have just sard the temperate zone 1s very ex
tensive

Hence 1t comes that in Asia_the strong na
tions are opposed to the weak the warlike
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4 The Consequences vesultmg from this
What we have now said 1s petfectly conforma
ble to hustory Auia has been subdued thurteen
umes cleven by the northern nations and
twice by those of the south In the early ages
1t way conquered three times by the Scythians

afterwards 1t was subdued once by the Medes

nvasions made 1n the rest of the south of that
part of the world which has most frequently
suffered prodigious revolutions

In Europe on the contrary since the estab-
Lishment of the Greek and Pheenicran colon
1es we know but of four great changes the
first caused by the conquest of the Romans
the second by the inundatton of barbanans
wha destroyed those very Romans the third
by the victories of Charlemagne and the last
by the mnvasions of the Normans And if this
be nightly examined we shall find even in
these changes a general strength diffused
through all the parts of Europe We know the
difficulty which the Romans mer with in con
quening Europe and the ease and facility
with which they invaded Asta We are senst
ble of the difficulties the northern nations
had to m the Roman

brave and active people touch 1

upon those who are mdolent effeminate and
timorous the one must therefore conguer
and the other be conquered In Europe on the
contrary strong nations are opposed to the
strong and those who Join each other have
nearly the same courage Ths 1s the grand
Teason of the weakness of Asiz and of the
strength of Europe of the liberty of Europe
and of the slavery of Asia a cause that I do
not recollect ever ta have seen remarked
Hence 1t praceeds that liberty sn Asiz never
mcreases whilst in Europe 1t is enlarged or
d d accord ng to lar arcum

stances. N

The Russian nobility have indeed been re-
duced (o slavery by the ambition of one of
their princes but they have always discovered
those marks of impatience and discontent
which are nes er to be seen 1 the southern cli
mates Have they not been able for 2 short
tme to establish an anistocratic government?
Another of the northern kingdoms has lost sts
1aws but we may trust to the climate that they
are not lost 1n such a manner as never to be
recovered.

1Tartary is then a kin | of flat mountain.

empire of the wars and labouts of Charle-
magne and of the several enterprises of the
Normans. The destroyers were icessantly
destroyed

5 That when the People in the North of Asia
and those of the North of Europe made Con

quests the Effects of the Conquest were not
the same The nations 1n the north of Europe
conquered as [reemen the people in the
north of Asia conquered as slaves and sub-
dued as others only to gratify the ambition of
a master

‘The reason s that the people of Tartary

the natural conquerors of Asia are themselves
enstaved They are incessantly making con
quests in the south of Aua where they form
empires but that part of the nation which
continues in the country finds that it &5 sub-
Jeet 1o a great master who being despotic in
the south will ikewse be 30 1n the north and
exeraung an atbitrary power over the van

quished subjects pretends to the same over
the conquerors This 1s at present most con

spicunus in that vast country called Chunese
Tartary which 1s governed by the emperor
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with 2 power almost as despotic as that of
Chuna tsell, and which he every day extends
by his conquests

We may likewise see in the history of China
that the emperors! sent Chinese colonues mto
Tartary These Chinese have become Tartars,
and the mortal enemies of Chma, but this
does not prevent their carrymg into ‘Tartary
the spirit of the Chinese government

A part of the Tartars who were conquerors
have very often-been themselves expelled,
when they have carmed into therr deserts that
servile spimst whuch they had acquired in the
chimate of slavery The history of Chipa fur-
nishes us with strong proofs of this assertion
as does also our ancient history

Hence it follows that the gentus of the Getic
or Tartarian nation has always resembled that
of the empires of Ania The people n these
are governed by the cudgel, the mhabitants of
Tartary by whips The spimt of Europe has
ever heen contrary to these manners, and
all ages what the people of Asia have called
punishment those of Europe have deemed the
most outrageous abuse 3

‘The Tartars who destroyed the Grecian em
pire established 1n the conquered countries
slavery and despotic power the Goths after
subduing the Roman empire, founded mon
archy and iberty

I do not know whether the famous Rud
beck, who 1n his Atlantica has bestowed such
praises on Scandinavia, has made mention of
that great prerogative which ought to set this
people above all the nations upon earth,
namely, this country’s having been the source
of the liberties of Europe—that 1s, of almost
all the freedom which 2t present subsists
amongst mankind

Jornandes the Goth called the north of Eu
rope the forge of the human race I should
rather call 1t the forge where those weapons
were framed which broke the chamns of south
ern nauons In the north were formed those
valant people who sallied forth and deserted
therr countries to destroy tyrants and slaves,
and to teach men that nature having made
them equal, reason could not render them de
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pendent, except where 1t was necessary to
their happiness

6. 4 new physical Couse of the Slavery of
Asta, and of the Liberty of Europe In Asia
they have always had great empares, 1n Lurope
these could never subsist. Asia has larger
plawns, 1t 15 cut out mnto much more extensine
divisions by mountins and seas, and as it lies
more to the south, its springs arc more cauly
dried up, the mountains are less covered with
snow, and the rers, being not so large, form
more contracted barriers 4

Power in Asia ought, then, to be always des
potic, for if their slavery was not severe they
would soon make 2 division 1nconsistent with
the nature of the country

In Europe the natural dnision forms many
nations of a moderate extent, 1n which the rul
ing by laws 1s not incompatible with the
mantenance of the state on the contrary, 1t
15 so favqurable to 1, that without this the
state would fall mto decay, and become a prey
to 1ts nesghbours

It 45 thus which has formed a genius for hib
erty that renders every part extremely difficult
to be subdued and subjected to a foreign pow
er, otherwise than by the Jaws and the adian
tage of commerce

On the contrary, there reigns in Asia a ser
vile spirse, which they have never been able to
shake off 2nd 1t 1s impossible to find mn all the
tustories of that countrya single passagewhich
discovers a freedom of spirit, we shall never
see anythung there but the excess of slavery

7 Of Africa end America This 1s what T
had to say of Asta and Europe Africa isma
climate like that of the south of Asia, and 15
1n the same servitude America 8 being lately
destroyed and repeopled by the nations of [u
rope and Africa, can now scarcely display sts
genumne spinit, but what we know of 1ts an-
arent history 1s very conformable 1o our prin
cples

8 Of the Capital of the Emprre One of the
consequences of what we have been mention
ng 15, that 1t s of the utmost 1mportance to a
greatprince to make aproper choice of the seat
of us empire He who places 1t ta the south
. waters lose themselves or evaporate be




cnar g

‘ward will be 1n danger of losing the north but
be who fixes 1t on the north may easily pre-
serve the south I do not speak of particular
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cases Inmechanics there are frictions by which
the effects of the throryarefrequentlychanged
or retarded and policy has also ats friciions

RevaTion THEY Bear 10 THE

NATURL OF THE SoiL

} How the Noture of the Sod hes an Influ
ence on t! ¢ Laws The gooduess of the fand
M any country naturally establishes subjec
tion and dependence The hushandmen who
compose the prncipal part of the people are
ot very jealous of their iberty they are too
Lusy and 100 intent on their own private af
faws A country which overflows with wealth
walraid of pllage afrard of anamny  Whois
there that forms this goodly party? sad Cic
€ro to Atticus 3 are they the men of com
merce and hushandry? Let us not imagine that
these are averse to monarchy~these 10 whom
3l governments are equal as soon as they be-
staw tranqulliey
"Thus monarchy 13 more frequently found in
frmtful countries and a republican govern
ment 1 those which are not so and this 15
a sufficient P for the
nconveniences they suffer by the sterility of
the Tand
“The barrenness of the Attic soil established
:I\rn: a dereocracy and the fertility of that of

mountainous districts as they have but litle
they may preserse what they have The hber
ty they enjoy or n other words the govern
ment they are under 13 the only blessing wor
thy of their defence It reigns therefore more
1n mountanous and rugped countries than in
those which nature seems to have most fa
voured

‘The mountarneers presere a more moder
ate government because they are not so lia
ble 1o be conguered They defend themselves
easily and areattacked with difficulty ammu
mtion and prosisions are collected and aar
Tied agunst them with great expense for the
country furmishes none It 1s then a morear
duous a more dangerous entcrprise to make
war aganst them and 2} the laws that con be
enacted for the safety of the people are there
of Yeast use

§ W hat Countries are best cultivated Coun
tries are not cultivated n proportion to thesr
fertility but to their liberty and Jf we make
an y druision of the earth we shall be

an For
n those times Greece was averse 10 the gov
ernment of a single person and arstocracy
bore the nearest resemblance 1o that govern
ment
Plutarch s3s? that the Cioman sedition
having been appeased at Athens the aty fell
o its ncient dissensions and way diided
Into as many parties as there were kands of
land i Atiea The men who mbabited the
eminences would, by all means havea poputar
Rovernment ghose of the flat, open country
d d £n1 of the

g
astomshed to see 1n most apes deserts wn the
most frutio] parts and great nations in those
where nature seems to refuse everythung

It 1s natural for a peopie to leave a bad sod
toseek a better and not to lease a good sol to
go 10 scarch of worse Most invasions hase
therefore been made m countnies which na
ture seems to have formed for happiness and
as nothing 18 more nearly athed than desola
tion and invanion the best provinces are maost
frequently depopulated whide the frightful
antnes of the notth continue always inhabt

28 1P
chiefls and they who wese near the sea de-

sired a mixture of both.

2 The same Subject continued These ferule

provinces are alwavs of a level surface where

the inhabitants are unable to dispute agasast
- [ A s h

1 Rook wit 7
S Jom

ted from thewr being almost uninhabitable

Wefind by whathistorrans tell us of the pay-
sage of the people of Sandinavia along the
banks ol the Danube that this was not 2 con
quest but only 2 migration snto desert coun
ies,

‘These happy climates must therelore have
been depopulated by other migrations though
we know not the tragic scenes that happened

It appears by many monuments of antiqus
ty " s3ys Aristotle * that the Sardiniany were

3 0r he who wrate the hnnk De M rahifif ic
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a Greaan colony They were formerly very
nich and Aristeus so famed for hus love of ag
nieulture was therr Jaw-giver But they have
since fallen to decay for the Carthagmians
becoming their masters destroyed everything
proper tor the nourishment of man and for
bade the cultivation of the lands on pain of
death  Sardima was not recovered n the
time of Anistotle nor 1s 1t to this day

The most temperate parts of Persta Tur
key Muscovy and Poland have not been able
to recoser perfectly from the devastations of
the Tartars

4 New Effects of the Fertility and Barrenness
of Countries The barrenness of the earth ren
ders men industrious sober mured to hard
ship courageous and fit for war they are
obliged to procure by labour what the earth
refuses to bestow spontaneously The fertility
of a country gives ease effermmacy and a cer
tain fondness for the preservation of life It
has been remarked that the German troops
raised in those places where the peasants are
nich as for mnstance in Saxony are mot 5o
good as the others Muilitary laws may provide
agamst thes inconvemence by a more severe
discrplme

5 Of the Inhabitants of Islands The mhabi
tants of islands have a higher relish for hiberty
than those of the continent Islands are com
monly of small extent ! one part of the peo-
ple cannot be so easily employed to oppress
the other the sea separates them from great
empires tyranny cannot so well support itself
within a small compass conquerors are
stopped by the sea and the 1slanders being
without the reach of their arms more easily
preserve therr own laws

6 Of Countries rarsed by the Industry of Man
Those countries which the mdustry of man
has rendered hab table and which stand m
meed of the sanie yadvsry &o pred de for sher
subsistence require 2 mild and moderate gov
ernment There are prinaipally three of this
species  the two fine provinces of Kiang nan
and Tsckiang 1n China Egypt and Holland
Tne ancient emperors of China were not
connuerors The first thing they d d to aggran
dise themselves was what gaive the h ghest
proof of their wisdom They rassed from be-
neath the waters two of the finest provinces of

1Japan 1s an excejt on to ths by its great ex
teni as v el as by us slavery
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the empire these owe their existence to the
Iabour of man And 1t 1s the mexpressible fer
tility of these two proyinces which has given
Europe such 1deas of the felicity of that vast
country But a continual and necessary care to
presene from destruction so considerable a
part of the empire demanded rather the man
ners of a wise than of a voluptuous nation
rather the lawful authority of a monarch than
the tyrannic sway of a despotic prince Power
was therefore necessarily moderated in that
country as it was formerly m Egypt and asit
1s now mn Holland whrch nature has made to
attend to herself and not to be abandoned to
negl gence or caprice

‘Thus 1n spite of the chimate of China
where they are naturally led to a servile obed:
ence 1n spite of the apprehensions which fol

4 Of human Industry Mankimd by their 0
dustry and by the mfluence of good laws
have rendered the earth more proper for their
abode We see nvers flow where there have
been lakes and marshes this 1s 2 benefit which
nature has not bestowed but 1t 1s a benefit
mamtained and supplied by nature When
the Persians? were masters of Asta they per
rutted those who conveyed a spring to any
place which had not been watered before to
enjoy the benefit for five generations andasa
number of rivulets flowed from Mount Tau
rus they spared no expense m drrecting the
course of their streams At this day without
knowmng how they came thither they are
found m the fields and gardens

‘Thus as destructive nations produce evils
more durable than themselves the actions of
an industrious people are the source of bless
mgs which last when they are no more

8 The gewersd Redetoor of Zawy Tive lens
have a very great relauon to the manner it
which the several nattons procure their sub-
sistence There should be 2 code of laws of 2
much larger extent for a nauon attached 1o
trade and navigauon than for people who are
content with cultvating the earth There
should be a much greater for the latter than
for those who subsist by their flocks and herds
There must be a still greater for these tian for
such as Iise by hunung
1Poly! us x 2,
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9 Of the Soil of America The cause of there
bemg such a number of savage mations n
America 1s the fertility of the earth which
sponttaneously produces many {ruits capable
of affording them nourishment If the women
cultivate 2 spot of land around their cottages
the maize grows up presently and hunting
and fishing put the men 1n a state of complete
abundance Besides black cattle as cows buf
faloes &¢ thnive there better than camn vor
ous beasts The latter have always reigned m

fca

‘We should not I believe have all these ad
vantages in Europe 1f the land was left uncul
thated 1t would scarcely produce anythung
besides forests of oaks and other barren trees

10 O] Population i the Relatton 1t bears to
e Manner of procuring Subststence Let us
see m what proportion countries are peopled
where the inhabitants do not cultvate the
earth As the produce of uncultivated land 1s
to that of land mproved by culture so the
number of savages in one country 1s to that of
husbandmen m another and when the people
who cultrvate the land cultivate also the arts
this 15 also 1n such proportions as would re
quire a minute detail

They can scarcely form a great nauon If
they are herdsmen and shepherds they have
need of an extensive country to furmish sub-
sistence for a small number af they live by
hunting their number must be still less and
in order to find the means of hfe they must
constitute a very small nauon

Their country commonly abounds with for
ests which as the inhabutants have not the art
of drarning off the waters, are filled with bogs
here each troop canton themselves and form
a petty nation

11 Of savage and barbarous Nations There
1s ths difference between savage and barbar
s nanare dhe fammar ane dynesad slane
which for some parucular reason cannot be
Jommed in abody and the latter are commonly
small nations capable of being united The
savages are generally hunters the batbanians
are herdsmen and shepherds

Thys appears plan 1 the north of Atia The
people of Siberra cannot live 1 bodies be
<€ause they are unable to find subsistence the
Tartars may live in bodses for some bme be
cause their herds and focks may for a me be
reassembled All the clans may then be reum
ted and ths 15 effected when one chuet has
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subdued many others after which they may
do two things—esther separate or set out with
a design to make a great conquest 1n some
southern empire

12 Of the Law of Nations among People
who do not cultivate the Earth As these peo-
ple do not Ine mn arcumserbed territorres
many causes of strife arise between them they
quarrel about waste land as we about mhern
tances Thus they find frequent occasions for
war i disputes i relation enher to therr
hunung theix fishing the pasture for therr
cattle or the violent seizing of their slaves
and as they are not possessed of landed prop
erty they have many things to regulate by the
law of natrons and but few to decrde by the
avil law

13 Of the Crurl Laws of those Nations who do
not eyltrate the Earth The diviston of lands
15 what principally mncreases the awil code
Among nations where they have not made
this diviston there are very few avil laws

The institutions of these people may be
called manners xather than laws

Among such nations as these the old men
‘wha remember things past have great author
1y they cannot there be distinguished by
wealth but by wisdom and valour

These people wander and disperse them
selves n pasture grounds or 1n forests Mar
nage cannot there have the security which 1t
has among us where 1t 1s fived by the hab ta
tion and where the wife continues in one
house they may then more easily change their
wites possess many and sometimes mux in
differently hike brutes

Nations of herdsmen and shepherds cannot
leave their cattle which are their subsistence
neither can they separate themselves from
therr wives who look alter them All thus
ought then to go together especially as hv
ang genecally v 2 fat qoen country where
there are few places of considerable strength
their wives therr children thewr flocks may
become the prey of their enemies

The laws regulate the division of plunder
and grie 1ke our Salic laws a particular at
tention to theft.

14 Of the political State of the People wha do
not cultivate the Land ese people enjoy
great Iiberty for as they do not cultivate the
carth they are hot fixed they are wanderers
and yagabonds and if a cluef should deprise
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them of their Liberty they would immedacely
go and seek seunder another or reure into the
woods and there live with their famshes The
Itberty of the man 1s so gTeat among these peo-
ple that 1t necessanily draws after 1t that of the
atizen

15 Of People who hnow the Use of Money
Anstippus being cast anay swam 2nd got
safely to the next shore where beholding ge
ometrical figures traced in the sand he was
seized with a transport of joy judging that he
was among Greeks and not in a nation of
barbarians

Should you ever happen to be cast by some
adventure among an unknown people upon
seeing a p ece of money you may be assured
that you have arrved m a civthised country

The culture of lands requires the use of
maney This culture supposes many inven
uons and many degrees of knowledge and we
always see ingenuity the arts and a sense of
want making their progress with an equal
pace All this conduces to the establishment of
a sign of value

Torrents and eruptions have made the dis-
covery that metals are contained in the bowels
of the earth 1 When once they have been tepa
rated they have easily been applied to their
proper use

16 Of Crnl Laws among People who know
not the Use of Money When a people have
not the use of money they are seldom ac
quainted with any other injustice than that
which arises from violence and the weak by
umung defend themselies from its effects
They have nothing there but polstical regula
tions But where money is established they
are subject to that mjustice which proceeds
from craft—an tnjustice that may be exereiced
1n 2 thousand ways Hence they are foreed to
have good crvil $aws Whith spring up with the
new practices of niquity

In countries where they have no specie the
robber takes only bare movables which have

eonsiction but in the latter 1t 15 quite the
contrary

1t s thus that D odor s v 35 telly us the shep
herds found gold in the Pyrenean mountains
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17 Of politrical Laws among Nations who
have not the Use of Money The greatest se
cunity of the liberties of a people who do not
cultivate the earth 1s their not knowing the
use of money What 1s gained by hunting fish
g or keeping herds of cattle cannot be as-
sembled m such great quantity nor be sufli
aiently preserved for one man to find himself
1n a condition to corrupt many others but
when 1nstead of this a man has a sign of rich
es he may obtain 2 large quantity of these
signs and distribute them as he pleases,

The people who have no money have but
few wants and these are supphed with ease
and 1n an equal manner Equality 18 then un
avoidable and hence 1t proceeds that ther
chiefs are not despotic

If what travellers tell us be true the constt
tution of 2 nmation of Lomsana called the
Natches 1s an exceptian to this Thesr chief
disposes of the goods of all hus subjects and
obliges them to work and toil according to hus
pleasure? He has a power like that of the
grand signior and they cannot even refuse
him their heads When the presumptive heir
enters the world they devote 2l the sucking
children to tus service during his hfe One
would tmagine that this 13 the great Sesostris
He 1s treated 1n hus cottage with as much eere
mony as an emperor of Japan or China

18 Of the Power of Superstitson ‘The preju
dices of superstition are superior to all others
and have thestrongest mfluence on the human
mind Thus though the savage nations have
naturally no knowledge of despotic tyranny

o .= -

themselves

19 Of the Liberty of the Arabs and the Servt
tude of the Tartars TheArabsand Tartarsare
nations of herdsmen and shepherds The
Arabs find themselves in that situation of
which we have been speaking and are there
fore free whilst the Tartars (the most singu
lar people on earth) are invelved m 2 poli
cal slavery * I have already given reasons for
this ¢ and shall now assign some others

They have no towns no forests and but

1 Fdifying Letters coll xx

2 When a ktan i proclaimed all the peogle cry
that b s word shall be as a sword

4Book xvut
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few marshes their rivers are generally frozen,
and they dwell 1n a level country of an 1
mense extent They have pasture for their
herds and Socks and consequently property,
but they have no kind of retreat or place of
safety A khan is no sooner overcome than
they cut off hus head, hit children are treated
w0 the same manner! and all his subjects be
long to the conqueror These are not con
demned to a avil slavery for 1 that case they
would be 2 burden to 2 simple people who
havenolands to cultivate and no need of any
domestse service They therefore 2dd to the
bulk of the nation, but instead of uwil servi
tude, a political stavery must naturally be in
troduced amang them

It 1s apparent that 1n a country where the
several ctans make continual war and are per
petually conquermg each other 1n a country
where by the death of the chuef the body pol
atic of the vanquished clan 1s always destroyed
the nation 1 general can enjoy but hittle free-
dom for there 1t not a swgle party that must
nat have been often subdued

A conguered people may preserve same de-
gree of liberty when by the strength of their
situation they are 1n a state that will admit of
capitulating after thewr defeat But the Tar
tars, always defenceless beng once overcome,
£an never be able to obtain condstrons

1have said 1n chapter 2 that the snhabs
tants of cultivated plains are seldom free Cir
cumstances have occurred to put the Tartars
who duell in unculuvated plams in the same
Stuagyon

20 Of the Law of Nattons as practised by the
;I‘nrtnr: “The Tartars appear to be m:}d and

e n i Aime o gme they aem
the people or dutribute them among thew
soldiers

They have destroyed Ama from India even
10 the Mediterranean and all the country
Which [orms the east of Persia they have ren
dered a desert

The Jaw of nations 1s owang 1 think to the
following cause These people havng no
towns afl their wars are carnied on with eager
ness and anpetuosty  They fight whenever

1We ought not therefare to be astonished at
Mahomet the son of Mitivers who wpon taking
Fipahan put alf the princes of the blood to the
ord,

.
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they hope 1o conquer and when they have no
such hope they join the stronger army With
such customs 1t 1s contrary to the Jaw of na

tions that a aity incapable of repelling therr
attack should stop their progress They regard
not cities as an association of inhabitants, but
as places made to bid defiance to their pawer

"They besege them without military skill and
expose themselves greatly in the attack and
therefore revenge themselyes on all those who
have spafled their blood

21 The Cunl Law of the Tartars Father Du
Halde sags that amongst the Tartars the
Youngest of the males is always the hewr, by
reason that as soon as the elder brothers are
capable of leadmg a pastoral life they leave
the house with a certan number of cattle giv
en them by their father and build a new haby
tation The last of the mates who continues at
home with the father 1s then hus natural heir

I have heard that 2 like custom was also ob-
served im some.small districts of Engfand and
we find 1t still in Britany 1 the duchy of
Rohan where 1t obtains with regard to 1gno-
ble tenures Thas 1s doubtless a pastoral law
conveyed thither by some of the peaple of
Britain or established by some German na
tion By Casar and Tacitus we are informed
that the latter cultivated but hitle land

22 Of o Civil Law of the German Nations [
shall here explain how that particular passage
of the Salic law which 15 commonly distin
puished by the term  the Salic law * gelates to
the instiutions of a people who do not cultr
vate the earth or at least who cultnate it but
very Little
“The Salic law ordainst that when a man has
left children behind hum the males shall suc
ceed to the Salic land m preference to the fe
mles
To understand the nature of those Salic
lands there needs no more than to sarch
- . v m e b ha Temnkqy th

. . - a
of the house and of the land belonging to the
house among the Germans
“They dwell not 1 towns™ says Taatus,
“not can they bear to have thewr habitations

3Tu 62
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contiguous to those of others every one leaves
2 space or small prece of ground about his
house which s enclosed ! Tacitus 1s very ex
act 1 this account for many laws of the Bar
batan codes have different decrees against
those wha threw down this enclosure as well
as against such as broke 1ato the house 2
We learn from Tacwus and Caesar that the
lands culuvated by the Germans were given
them only for the space of a year after which
they agam became public. They had no other
patrimony but the house and 3 piece of land
within the enclosure that surrounded 1t? It
was this partcular patrimony which belonged
to the males And 1ndeed how could 1t be-
long to the daughters? They were to pass inte
another habitation
‘The Salic land was then within that enclo
sure which belonged 10 a German house this
was the only property they had The Franks
alter their conquests acquired new posses
stons and contmued to call them Salic lands
When the Franks lived in Germany their
wealth consisted of slaves flocks horses arms
&c The habitation and the small portson of
land adjoining 1t were naturally given to the
male ciuldren who were to dwell there But
afterwards when the Franks had by conquest
acquired Iarge tracts of land they thought 1t
hard that the daughters and their children
should be mncapable of enjoying any part of
them Hence 1t was that they introduced a cus
tom of permitting the father to settle the es-
tate after his death upon his daughter and
her children They silenced the Jaw and 1t ap
pears that these settlements were frequent
since they were entered in the formularzes ¢
Among these formulanes I find one of 2
singular nature ® A grandfather ordained by
will that hus grandchildren should share his
nhentance with hus sons and daughters What
then became of the Salic law? In those times
esther 1t would not be observed or the contin
wal use of nopunating the daughters to an in
hentance had made them consider their abil
*Vullas Cermanorum papl v 1rtes hab tar
salut notum est 1e Patt quilem nter g junctas
sedes colunt discrett ut v emus placust ¥ teos o
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1ty to succeed as a case authorised by custom
The Salic law had not in view a preference
of one sex to the other much less had it a re
gard to the perpetuity of a family a name or
the transmussion of land These things did not
enter into the heads of the Germans 1t was
purely an cconomical law which made the
house and the land dependent thercon to the
males who should dweli in 3t and ro whom it
consequently w1s of most service
We need here only transcribe the title of
the Allodial Lands of the Sahic law that fa
mous text of which so many have talked and
which so few have read
1 If aman dies without 1ssue hus father or
mother shall succeed lum 2 If he has nether
father nor mother his brother or sister shall
succeed hum g If he has neither brother nor
sister the mster of his mother shali succeed
him 4 1f his mother has no sister the sister of
hus father shall succeed hum 5 If hus father has
no sister the nearest relative by the male side
shall suceeed 6 Notany part of the Salicland
shall pass to the females but it shall belong to
the males thatis the male children shall suc-
ceed therr father ¢
Itis plam that the first five articles relate to
the mhenitance of a man who dies without 13
sue and the sixth to the succession of him
who hag children
‘When a man dies wathout children the law
ordatns that neither of the two sexes shall
have the preference to the other except 1n
certam cases In the first two degrees of suc
cession the advantages of the males and fe-
males were the same mn the third and fourth
the females had the prefercnce and the males
1n the fifth
Taatus points out the source of these ex
travagances  The sister s children  says he
areas dear to their uncle as to their own fath
er There are men who regard thus degree of
kindred as more strict and even more holy
They prefer 1t when they receive hostages ?
Hence st proceeds that our earliest historians
speak 1n such strong terms al the love of the
kings of the Franks for their sisters and their

* De terva vero Salica 11 m lieremn wulla portio
hereditaus transit sed hoc vinihis sexus acquint
hoé' est fli in 1psa hered tate succe lunt —Tit 62

YSororum {115 dem ap 1 v menlum quam
apud fatrem honor Quidam sanctiorem arets
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shsters childrent And indeed 1f the children
of the sister were considered m her brother s
hause ax hus own cluldren 1t was natural for
these to regard therr aunt at ther mother
‘The sister of the mother was preferred to
the fathers sister thus 15 explamed by other
texty of the Salic law When a woman became
& wrdow % she fell under the guardaaship of
her husband s relatives the law preferved to
ths guardianstup the relaties by the females
before those by the males Indeed a woman
who entered meo a family joumng hersel with
those of her own sex became more nmted to
her relatives by the female than by the male
Moreover, when 2 man killed another and
had notwherewithal to pay the pecumary pen
alty the Iaw pernutted him to dehver up his
substance, and hus relanives were 1o supply the
deficsenicy ? After the Father mother and
brother the yister of the mother was to pay as
i this ue had somethung in o most teader
now the degree of kindred which 1mposes the
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the law of the Ripuatan Franks swhich hay
also 2 utle on allodial lands very eonformable
ta that of the Sahc law $

3 The laws of these harbarous nations who
all sprang from Germany mterpret each oth
er moze partcnlarly as they 2il have nearly
the same spant The Saxon law enjomed the
father and wother to Teave their imberitance
to their sort and nat to their daughter, but
there were nont but daughters, they were 10
have the whole snhentance ¢

4 We have tvo ancient formularnes’ that
state the case in which, according (o the Sale
law the daughters were excluded dy the
males that s when they stood 1n competstion
with their brother

5 Anather formulary’ prones that the
davghter succeeded to the prejudice of the
grandson she was there fore excluded only by
the son

6 If daughters had been generally debarred
by the Salic law {rom the wheritance of Jand
w, wauld be o explam the hustor

burdens ought alse to confer the ad)

The Salic law enjoins that after the father s
sueer the successson shossld be held by the
nearest relative male but of this relative was
Beyond the fifth degree he should not inhert
Thusa female of the fifth degree nght inher
it 10 the prejudice of 2 male of the sxth and
this may be seen in the law of the Ripuarian
Franks {a fanhtul mterpreter of the Sake
law) under the tutie of Allodiaf Lands where
t closely adheres 1o the Salic Jaw on the same
sibyjeced

1 the father left 1sue the Sahic Taw would
have the daughters excluded from the snhen
Sance of the Salic Yand and determumned that
1 should belong to the mate chaldren

It would be easy for me o prove that the
Salic aw it nos absolutely exclude the
daughters from the passession of the Salic
fand but only i the case where they were de-
barsed by theyr brothers This appeans from
the letter of the Salic faw which after baving
$asef chat the women shalf possess none of the
Salic land Buc only the males interprets and
Sotrams wself by adding  thor s the s
shall surceed 1o the wmberitance of the father

2 The texe of the Sahe law is cleared up by

Tsee In Gregory of Tours vt R maniix
16 30 the rage of Gonram at Leovigtls ofl
treament of g inda hs nooe which Chite-

ket brather took up arme 10 Tevenge

SaheLaw i ¢~

2rbid, 1t Gty 2

S EL demeepr wigue al quintumt gen ceulym qu
grg: Frits J ierit in }eredilatens suctedat ~Ti 56

P
tes formularies and chactess which are contin
ually mentioning the lands and possessions of
the females under the first race

Feople have heen wrong sn anerting that
the Salic lands were fefs* v This head ss dis
unguished by the tnle of allodnilandy 2 T
efs at first were not heredutary & 1f the Sahe
tands had been fiefs how could MarcuMns
freat that customs as smpiows which excluded
the women from inheriting when the males
themselses did mot succeed W fefs? ¢ The
charters which have boew erted o prove that
the Salic lands were fiefs only show that they
were freeholds 5 Fiels were not established
il after the conquest 2rd the Salic customs
exuted long before the Franks left Cermany
& 1t was not the Sake law that formied the es-
tablishment of fiefs by setting bounds to the
surcession of females but it was the establish
ment of fiels that presenbed limus to the suc
cessian of fernales and to the regulauons of
the Sakic saw

After what has been said one would not im
agane that the perpetual sugcesssun of malesto
the crown of France should have taken its rise

¥ TR 56

ST Ay
filie hereditatem relinquant
non fhios sed filias refiquene
& tas periineat

Tin Marentfue » form «x and in the Appen
dix (o Marcutfus form 4o

* Lon femt roch  collect on form. 55

4 Hu Cange Pithou Lt

Puter a1 { marer defuncts f1 a non
§ 3 gus defuncru
«J eas arnu Rere
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from the Salic Jlaw And yet this 1s a point i
dubitably certamn I prove it from the several
codes of the barbarous nations The Salic law !
and the law of the Burgundians ? debarred the
daughters from the right of succeeding to the
land 1n comjunction with their brothers
neither did they succeed to the crown The
law of the Visigoths ¢ on the contrary permut
ted the daughters to inhenit the land with the
brothers 4 and the women were capable of m
hening the crown ® Among these people the
regulations of the avil law had an effect on
the political

“Thus was not the only case m which the po-
hitrcal law of the Franks gave way to the cvil
By the Salic law all the brothers succeeded
equally to the land and.this was also decreed
by a law of the Burgundians Thus n the
kingdom of the Franks and inr that of the
Burgundians all the brothers succeeded to
the crown if we except 2 few murders and
usurpauons which took place amongst the
Burgundians

28 Of the regal Ornaments among the Franks
A people who do not cultivate the land have
no 1dea of luxury We may see 1 Taatus the
admurable simplictty of the German nauons
they had no artifiaial elegances of dress their
omaments were derved from nature If the
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wile® 1f we except  says Taatus “some per
sons who not from a dissoluteness of man
ners but because of their pobility had
man;

Thus explams the reason why the kings of
Lie o v, = ool e,
would have wounded them 11 a tender pomt
to have deprived them of such a prerogative
This also explains the reason why the exam
ple of the kings was not followed by the sub-
Jects

25 Childenc “The Jaws of matrimony
amongst the Germans says Tacitus  are
strictly observed Vice 1s not there a subject of
nidicule To corrupt or be corrupted 13 not
called fashion or the custom of the age ? there
are few examples 1n this populous nation of
the violation of conjugal fah

This was the reason of the expulsion of
Childertc  he shocked ther nigid virtue
which conquest had not had tsme to corrupt

26 Of the Time when the Kings of the 'ranks
became of age Barbarnans who do not cults
vate the earth have strictly speaking no jur
sdiction and are as we bave already remem
bered rather governed by the law of nations

family of their chuef was to be d; d
by any sign 1t was no other than that which
nature bestowed ‘The kings of the Franks of
the Burgundians and the Visigoths wore therr
long bair for a diadem

24 Of the Marnages of the Kings of the
Franks 1 have already mentioned that with
Ppeople who do not cultivate the earth mar
riages are less fixed than with others and that
they generally take many wises  Of all the
barbarous nations the Germans were almost
the only people who were satsfied with one

LTt 62

ITe 1 §g ¢t 16§t e 51

IBook v Tt 2 §1
, #The Cerman nat ons says Tac (s De Mors

than by eivil Theyare therefore
always armed Thus Tacitus tells us that the
Germans undertook no affairs ether of 2 pul-
lic or private nature unarmed 1t They gave
their vote by the sound of therr arms 2 As soon
as they could carry them they were presented
to the assembly 12 they put a javelin mto their
hands * and from that moment they were out
of theyr minonity they had been a part of the

§Proke solt Ravharn o« . . -
b
2 ¥ et ~

1
UNthH neque publ cx neque private ves nist
armats agunt —Ibid 1y
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family now they became a part of the repub
lict

The eagles said the king of the Ostro-
goths? cease to feed therr young ones as soon
as their wings and talons are formed the lat
ter have no need of assistance when they are
able themselves to seize their prey 1t would
be a disgrace 1f the young people in our ar
mues were thought to be of an age unfit for
managing their estates or regulating the con
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a part of the famuly but not of the republic
‘Thus was the reason that the children of Clo
domir kung of Orleans and conqueror of
Burgundy were not proclammed kings be-
cause they were of too tender an age to be
present at the assembly They were not yet
kings but they had a right to the regal dignity
5 soon as they were able to bear arms and i
the meantime Clotildis their grandmother
governed the state * But therr uncles Clotarins

duct of their Irves It 15 vartue that c

and Childeb them and divid

full age among the Goths
Childebert II was fifteen years old when
Gontram s uncle declared that he was of
o .

P ST AN

i that son can nerther prosecute nior be
prosecuted il he has completely attained
the age of fifteen and then he may either an
swer for himself or choose a champton It was
necessary that his mind should be sufficrently
formed to be able to defend mself 1n court
and that his body should have all the strength
that was proper for hus defence n single com
bat. Among the Burgundians # who also made
use of this combat 1n their judrciary proceed
ngs they were of age at fifteen

Agathuas tells us that the arms of the Franks
were hight they might therefore be of age at
fifteen In succeeding times the arms they
made use of were heavy and they were al
ready greatly so in the time of Charlemagne
s appears by our capitularies and romances
Those who had fiefs € and were consequently
obhiged to do military service were not then
of age till they were twenty one yearsold 7

27 The same Subject contmued We have
scen that the Germans d d not appear m therr
assemblies hefore they were of age they were
FHec opud sllos toga Jic pmmus gt eotw
Ta10s ante hoc domns pars wdentur mox rer
publice
* Theodone im Cass odorus 1 38

U wen

Mg

T gy

® There was no change 1n the t me 4 th regard
to the common people

TSt Lou s was not of age U1l 1 cnty-one this

was altered by an edict of Charles V in the year
L

ed their kingdom, This was the cause that m
the followmg ages princes iz their minonty
were proclaimed kings immedrately after the
death of their fathers Thus Duke Gondovald
saved Chuldebert 11 from the cruelty of Chil
perte and caused him to be procdaimed king
when he was only five years old ®
- v [

ministration  the one which concerned the
person of the mfant king and the other which
regarded the kingdom and i the ficks there
was a difference between the guardianship
and the ctval administration

28 Of Adoption among the Germans As the
Germans became of age by the wieldng of
arms so they were adopted by the same sign
Thus Gontram willing to declare his nephew
Childebert of age and to adopt h m for his
son made use of these words I have put
this javelin into thy hands as a token that I
have given thee all my kingdom ® Then
turn ng towards the assembly he added
You see that my son Childebert 1s grown
a man obey him Theodonic king of the
Ostrogoths intending to adopt the king of

the Heruli wrote to lum thus #* It 15 a noble
av £ -

anything 1gnominious Therefore i com
pliance with the national nsage and because
you are a man of courige e adapt you
for our son by these bucklers these swords
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these horses which we send you asa present

29 Of the sanguinary Temper of the Kings of
the Franks Clovis was not the only prince
amongst the Franks who had mvaded Gaul
Many of Ius relatnes had penetrated into this
country with particular tribes but as he had
met with much greater success and could
grant considerable settlements to such as fol
lowed hun, the Franks focked to hum from all
parts so that the other chiefs found them
selves too weak to resist hm He formed a de
ugn of exterminating his whole race and he
succeeded ! He feared says Gregory of Tours?
Test the Franks should choose another chief
His children and successors follow ed this prac
uce to the utmost of their power Thus the
brother the uncle the nephew and what s
still worse the fatherorthe son were perpetu
ally conspiring agamst their whole family
The law continually divided the monarchy
1 hule fear ambition and cruelty wanted tore-
unite 1t

30 Of the national Assemblies of the Franks
1t has been remarked above that nations who
do not cultnvate the land enjoy great Liberty

‘This was the case of the Germans Taatus
stys that they gave their lings or chiefs a very
moderate degree of power * and Casar adds
further that i tmes of peace they had no
common magsstrates but therr princes admin
sstered ustice in each village 4 Thus as Greg
ory of Tours® sufficiently proves the Franksin
Germany had no king

“The princes  says Taenus  deliberate on
matters of no great concern while affairs of
importance are submitted to the whole n2
tion but in such 2 manner that these very af
fairs wheeh are under the cogmizance of the

1 Gregory of Tours u
1bid
¥ Rec Riegipust vera aul snfinita potestas Tarte
[

WMt oUu WoRz
1
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people are at the same time laid before the
princes ® This custom was observed by them
after thewr conquests as may be seen 1n all
their records ¥

Taatus says that capital crimes mght be
carrred before the assembly * It was the same
alter the conquest when the great vassals
were tried before that body

81 Of the Authority of the Clergy under the
first Race The priests of barbarous natrons
are commonly 1mvested with power because
they have both that authorty which s due to
them from their religous character and that
mfluence which among such a people 1s the
offspring of superstition Thus we see 1n Tza
tus that priests were held in great veneration
by the Germans and that they presided in the
assemblies of the people® They alone were
permutted’® to chasise to bund to smite
which they did not by order of the prince or
as his munssters of justice but as by an inspira
tion of that Desty ever supposed to be present
with those who made war

e ought not therefore to be astonished
when from the very beginming of the first
race we meet with bishops the dispensers of
Justrce ¥ when we see them appear 1o the as
semblies of the nation when they have such a
prodigious influence on the minds of sover
eigns and when they 2cquire so large a share
of property

[ P T

quass i panam nec D as qussu sed vel st Deo
;Zl‘;nnme quem odesse bellatorsbus cred it —
i

¥ See the Comstitutions of Clotaris year 560
art
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Boox XIX Or Laws 1N ReLaTion To THE Prancires Waes Forwm
THE GENERAL SPIRIT, MorALs anp Custoas or A Nation

2 Of the Subdject of this Book Tlhus subject 1s
very extensive In that crowd of wdeas winch
presents wtself to my mund I shall be more ac
tentive ta the order of thunge than (o the
things themselves 1 shall be obliged to wan
der to the ight and 1o the Jeft that Ymayn
vestigate and discover the truth,

* That st is necessary People's Minds should
be prepaved for the Receplion of the best
Laws Nothing could appear more insupport
able to the Germans than the tribunal of Var
u:' ‘That which Justiman?® erected amongst

- .

g agunst the Romans reproached them
more particularly for their law proceedings4
The arthians could not hear with one of
therr kings who having been educated at
Rome rendered himself affable and easy of
access to all ® Laberry aself has appeared in
tolerable to those nations wha bave not been
accustomed to enjoy it. Thus pure air 1s some
times disagrecable to such as have lived i o
feniny country

Balb: a Venetran being at Pegu was intros
duced to the king ¢ When the monarch was m
formed that they had no king at Venice he
burst wnto such a fit of laughter that he wag
sewzed with 2 cough and with difhculty could
speak 10 his courners What Jeguislator conld
propose a popular gosernment to a people
bike this?

3 Of Tyranny There are two sorts of tyran
ny onereal which anises from oppression the
other 15 seated 1n opimon and is sure to be
fel: whenever those wha govern establish
things shocking o the exasting 1deas of 2 pa
tion
Dio? tells us that Augustus was destrous of

3They cut ot the tongues of ihe advoctes
and cned “tiper don't 11e ~Tacitas

TAgath as v

2Just n xxxv

4 Calummas {ihum —Itd

3 Fac tus,

ey . s e at KR

Ly i)y b2

bemg called Romuius but having been in
formed that the people feared that he would
cause himsell to be crowned king he changed
us design The old Romans were averse 1o a
king because they could not suffer any man
to enjoy such power these would not have 2
PR »

of contrast to the pomp and luxury of foreign
monarchs o that when the Romans were 1e
solved to have no kang this only s gnified that
they would preserve theiwr customs and not
wnitate those of the Afnican and eastern na
tions,

The same writer informs us that the Ro.
mans were exasperated sgamst Augustus for
making certam laws which were oo severe
but a3 500n as he had recalled Pylades the co.
medsan whom the jarring of different factions
had daven out of the aty the d scontent
ceased A people of this stamp have 2 move
lively sense of tyranny when a player 13 ban
wshed than when they are deprived of therr
laws,

4 Of the general Spinit of Mankind Mankind
are influenced by various causes by the ¢
mate by the rehigion by the Jans by the max
ms of government by precedents morals
and customs whence 1s [ormed a general spir
1t of nations

In proportion as n every country any one
of these causes acts with more force the others
m the same degree are weakened Nature and
the climate rule atmost alonc o er the savages
customs govern the Chunese the laws yran
mise 11 Japan morals had formerly all the v
nfluence at Sparta maxims of government
and the ancient yuphaty of manners once
prevailed at Rome

’

' . -
cheerful endowed with taste and a faolity in
commumicating therr thaughtt who were
sprghtly and agreeable sometmes impru
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dent often mndiscreet and besides had cour
age generosity frankness and a certain no
tion of honour no one ouglt to endeavour to
restrain their manners by Jaws unless he
would lay a constraint on therr virtues If
general the character he good the little fosbles
that may be found 1n 1t are of small impor
tance

They rmught lay a restramt upon women én
act laws to reform theirr manners and to re-
duce their luxury but who knows but that by
these means they rmight lose that peculiar taste
which would be the source of the wealth of
the natton and that politeness which would
render the country frequented by strangers?

It 1s the business of the legislature to follow
the spirit of the nation when 1t 1s not con
trary to the principles of government for we
do nothing so well as when we act with free
dom and follow the bent of our natural gen
us

If an air of pedantry be given to a nation
that 55 naturally gay the state will gamn no ad
vantage from 1t erther at home or abroad
Leave 1t to do frivolous things in the most ser
1ous manner and with gaiety the things most
SeTI0US

6 That Everything ought not to be corrected
Let them but leave us as we are said a gentle
man of a nauon which had a very great re
semblance to that we have been describing
and nature will repair v hatever 1s amuss She
has grven us a vivacity capable of offending
and hurrying us beyond the bounds of re
spect thissame vivaaty 1s corrected by the po-
liteness 1t procures inspiring us with a taste
«f the world and above all for the conversa
uon of the fair sex

Let them leave us as we are our indiscre
tons Jomed ta our good nature would make
the laws which should constrain our sociabult
ty not at all proper for us

7 Of the Atheruans and Lacedemontans The

«ails went along with them in the exccution of
their resolves The charactenistec of the Spar
tans was gravity seriousness severity and st
lence It would have been as difficult to bring
over an Athemian by teasing as 1t would a
Spartan by diverting lum
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8 Effects of a soctable Temper The more

communicative a people are the mare casly

they change thesr habits because each s 1n a

greater degree 2 spectacle to the other and the

singulariies of mdniduals are better ob

served The chimate which influences one na
1 -

The soczety of the fur sex spoils the man
ners and forms the taste the desire of gving
greater pleasure than others establishes the
embellishments of dress and the desire of
pleasing others more than ourselves gives rise
to fashions Thus fashion 1s a subject of ym
portance by encouraging a tnfling tum of
mind 1t continually increases the branches of
1ts commerce !

9 Of the Vanity and Pride of Natrons Vamty
15 2s advantageous to a gosernment as pnide 15
dangerous To be convinced of this we need
only represent on the one hand the number
less benefits which result from vanity as m
dustry thearts fashions polieness and taste
on the other the mfinite evils which spring
from the pride of certain natgns as laziness
poverty a total neglect of everything—in fine
the destruction of the nations which have hap
pened to {2ll under their government as well
asof their own Laziness ss the effect of pride ?
labour a consequence of vanity The pride of
a Spantard leads him to dechine labour the
vanity of a Frenchman to work better than
others

All tazy nations are grase for those who do
not labour regard themselves as the sovereigns
of those who do

If we scarch among all nations we shall
find that for the most part gravity pride and
indolence go hand 1 hand

The people of Achim? are proud and lazy
those who have no slaves hire one af 1t be
anly to 201y & quare of ove 1 fraaded Py
tt ey would be dishonoured 1f they carried 1t
themselves

In many places people let therr nails grow

1Fable of the Rees

2 The people who follow the khan of Malacam
ber thoe of Carmitact wnl Coromindel are

amy 1 p st
Pl Bt e



CHAP 13
that 31l may sce they do not work

‘Women 1 the Indiest believe 1t shameful
for them to learn toread thisis theysay the
business of thewr slaves who sing thewr spintu
al songs 1n the temples of their pagods In one
tribe they do not spin 1 another they make
nothing but baskets and mats they are not
even to pound rice and in others they must
Bot go to fetch water These rules are estab-
Lshed by pnde and the same passion makes
them followed. There 1s no necessity formen
troming that the maral qualities, according as
they are blended with others are productive
of different effects thus pnide Joined toa vast
ambition and notions of grandeur produced
such effects among the Romans as are known
to all the world.

10 Of the Character of the Spansards and Ch:
nese The characters of the several nations are
formed of virtues and vices of good and bad
qualities From the happy mixture of these

THE SPIRIT OF LAWS

137

11 4 Reflection 1 have sud nothing here
with 2 view tolessen that nfinite distance
which must ever be between wirtue and vice
God forbid that 1 should be guilty of such an
attempt! I would only make my readers com
prehend that all pohtical are not all moral
vices and that all moral 2re not politieal
vices and that those who make laws which
shock the general spint of a nation ought not
10 be sgnorant of thuy

12 Of Customs and Aanners tn a despotic
State 1tas a capital maxim that the manners
and customs of a despotic empire ought never
tobe changed for nothung would more speed
1ly produce a revolutton The reason 15 that
1 these states there are no laws that is none
that can be properly called sa there are only
mannpers and customs and :f you overturn
these you overturn alf
Laws are established manners are mspired

these proceed from a general spint, those

great advantages result a q where
1t vould be least expected there are others
whence great evils ause—evils which one
would not suspect,

‘The Spanards have been inall ages famous
for their honesty Justin® mentions therr fidels
ty 1n keeping whatever was entrusted to their
care they have frequently suffered death rath
er than reveal 2 secret They have sull the
same fidelity for which they were formerly dis-
tingnshed All the nations who trade at Cadiz
trust their fortunes to the Spaniards and have
never yet repented it. But this admurable qual
1ty joined to therr mdolence forms a muxture
whence such effects result as to them areTost
permcious The rest of the European nations
carry on an their very sight all the commerce
of their monarch

The character of the Chimese 1s lormed of
another mixture directly opposite to that of
the Spaniards the precariousness of thewr sub-
sistence® inspires them with a prodigious ac
trity and such an excessive desire of gam

that no trading nation can confide m them
This acknowledged infidelity has secured
them the possession of the trade to Japan No
European merchant has ever dared to under

take 1t in their name how easy soever 1t might
be [or them to da 1t from their maritime prov-
nces in the north

1Edify ng Letters coll x1 p %o
3hont 3411 >
3By the nature of the so Tand « mate,
4 Father Du Halde u

froma p now 1t 1s as dan
gerous may more so to subvert the general
spirit as to change 2 particular mstitution

‘There 15 less communication 1 a country
where each ether as supenor or nferior ex
erases or 1s oppressed by arbitrary power
than there 15 1n those where hiberty reigns 1n
every statton They donot therefore so often
change their manners and behaviour Fixed
and established customs have a near resera
blance to lans Thus it 15 here necessary that
a pryace or a leguslator should less oppose the
manners and customs of the people than in
any other country upon earth

Their women are commonly confined and
have no mftuence in soczety In other coun
tries where they have mntercourse with men
their desire of pleasing and the desire men
alsp have of grvng them pleaswre produce 2
conunun] change of customs. The two sexes
spoil each other they both lose their distine
tve and essential quality what was naturaliy
ficed becomes quite unsettded and their cus
toms and behaviour alter every day

~ 0 n e ftartan. T Cn

B
the schools A man of ictrers may be known by
Ins easv addres’ These things being once
taught by precept and inculated by grave

$Father Du ale. f.\
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doctors become fixed ke the prncples of
morality and are neser changed

14 What are the natural Means of changing
the Manners and Customs of @ Nation We
have said that the laws were the parucular
and precise nstitutions of a Jegislator and
manners and custoras the mstitutions of a na2
ton 1n general Hence 1t follows that when
these manners and customs are to be changed
1t ought not to be done by laws this would
have too much the air of tyranny 1t would be
better to change them by mtroduang other
mannets aud other customs

Thus when a prince would make great al
terations in his kingdom he should reform by
law what 1s established by law 2nd change by
custom what 1 settled by custom for it 15 very
bad policy ta change by law what ought to be
changed by custom

‘The law which obliged the Muscovites to
cut off their beards and to shorten therr
clothes and the ngour with which Peter Y
made them crop even to their kaees the long
cloaks of those who entered into the citses
were instances of tyranny There are means
that may be made use of to prevent crimes
these are punishments there are those for
changing our customs these are examples

The faaility and ease with whch chat na
tion has been polished plainly shows that thig
prince had a worse opinton of lns people than
they deserved and that they were not brutes
thongh he was pleased to call them so The
violent measures which he employed were
needless he would have attamned his end as
well by mulder methods

He humself experienced the faality of bring
ing about these alterations The women were
shatup and in some measure slaves he called
them to court he semt thers silks and fine
stuffs and made them dress like the German
ladies This sex immed:ately relished a man
ner of Iife which so greatly Batrered their
taste thewr vamty and therr passions and by
thesr means it was relished by the men

What rendered the change the more easy
was that thesr manners at that urme were for
eign to the chimate and had been introduced
among them by conquest and by a mixtute
of nations Peter I 1n giving the manners and
customs ol Europe to a Europcan nation
found a facility which he did not hemself ex
pect The empare of the climate is the first the
most powertut of all empires He had then no
octasion for laws to change the manners and
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custorns of fus country 1t would hase been
aufficent to have ntroduced other manners
and other customs

Nattons are 1n general very tenactous of
their customs to take them away by violence
15 to render them unhappy we should not
therefore change them but engage the people
to make the change chemselves

All punishment which s not derived from
necessity 15 tyranmucal The law 15 not a mere
act of power things i their own nature n
different are not withmn 1ts province

15 The Influence of domestic Government on
the political This alteration m the manners of

prince 18 connected with the ‘servitude of
women the hiberty of women with the spit
of monarchy

16 How some Legulators have confounded
the Prmetples which govern Mankind Man
ners and customs are those habrts which are
not established by legislators erther because
they were not able or were not willing to €§
tablish them

There 1s this difference between laws and
manners that the laws are most adapted to
regulate the actions of the subjeet and man
ners to regulate the actions of the man There
15 this difference between manners and cus
toms that the former principally relate to the
anterior conduct the Iatter to the extersor

These (ngs have been sometimes con
founded ! Lycurgus made the same code for
the laws manners and customs and the Jegis
lators of China have done the same

‘We ought not to be surprised that the legts-
Jators of Chuna and Sparta should confound
the Jaws manners and custams the reason i
therr manners represent theyr laws and thesr
customs their manners

The principal object which the legistators
of China had in view was ta make their sub
Jects Live mn peace and tranquillity They
would have people filled with 2 veneration for
one anather that cach should be every mo-
ment sensible of his dependence on socicty
and of the obligations he owed to Ius fellow
cttizens They therefore gave rules of the moat
extenstve crsility

4 Moses ma le the same code lor laws and re

Iigron The old Romans confounded the ancrent
customs with the laws



CHAP 18

“Thus the inhabitants of the villages of Chi
nal practise amongst themselves the same cere
monies as those obseried by persons of an ex
alted station 2 very proper method of inspir

method for them to indulge therr own hu
mours?

Ciwility 13 1n this respect of more value than
politeness Politeness flatters the vices of oth
ers and crvility prevents ours from bemg
brought to Light It 15 2 bartier which men
have placed within themselves to prevent the
corruption of each other

Lyeurgus whose imstitutions were severe
had no regard to cxvility in forming the exter
nal behaviour he had a view to that warhike
spmt with which he would fain inspire his
people A people who were n 2 continual
state of discipline and instruction and who
were endued wath equal ssmplicity and ngour
atoned by their virtues for their want of com
plasance

17 Of the peculiar Qually of the Chinese
Government The legistatars of China went
further? They confounded their religion
laws manners and customs all these were
morality all these were virtue The precepts
relating to these four points were what they
clled nites and 1t was in the exact observance
of these that the Chinese government tr
umphed They spent therr whole youth m
learning them thew whole life in the practice
‘They were taught by their men of letters they
were inculcated by the magistrates and as
they mcluded all the ordinary actions of life
when they found the means of making them
strictly observed Ch na was well governed
Two things have contributed to the ease
W th winch these mites are engrarved on the
1carts and minds of the Clunese one the
diff culty of wrniing wh ch during the great
st part of the r Lives wholly employs thewr at
tention 3 because 1t 15 nccessary to prepare
them 1o read and understand the books in
which they are comprised the ather that the
Twal precepty having nothing in them that s
.- -
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spurntual but being merely rules of common
practice are more adapted to convinee and
strike the mnd than things merely mtellec
tual

Those princes who nstead of ruling by
these rites governed by the force of punish
wments wanted to accomplish that by punish
ments which 1t 15 not in their power to pro-
duce that 15 to give hab ts of moraty By
punishments a subject 1s very justly cut off
from society who having lost the purity of his
manuers violates the laws butifall the world
were to lose their moral habits would these re-
establish them? Punishments may be justly in
flicted to put a stop to many of the consequen
ces of the general evil but they will not ye-
move the evil uself Thus when the principles
of the Chinese government were discarded
and morality was bamshed the state fell into
anarchy and revolutions succeeded

18 4 Conseguence drawn from the preceding
Chapter Hence 1t follows that thelaws of Chy
na ar¢ not destroyed by conquest Thewr eus
toms manners Jaws and religion bemng the
same thing they cannot change zll these at
once and asit will happen that esther the con
queror or the conquered must change 11 Chy
na it has always been the conqueror For the
manners of the conquenng nation not being
their customs nor thewr customs ther laws
nor their laws ther religion 1t has been more
easy for them to conform by degrees to the
vanqutshed people than the latter to them

‘There sull follows hence a very unhappy
consequence which 1s that 1t is almost srapos-
sible for Christianity ever to be established 1n
Cluna * The vows of virgmaty the assembling
of women 1n churches their necessary commu
nication with the ministers of vel gion thewr
paruapation an the sacraments  auncular
confession extreme unction the marnage of
only one wife~all thesc overturn the manners
and customs of the country and withthe same.
blow strike at thewr relimion and lans

The Christian religion by the establish
mentof chanty by a public worship bya par
ncrpation of the same sacraments seems to de-
mand thatall should beun ted while the nites
of China seem to ordain that atl should be
scparased

And as we have seen that this scparationt

4$er (he reatons mven by the Ch nese mapw-
trates In their decrees for proser bing the Chriy
tan rel gon £d fy ng Letiers coll svun -
$Sceiv 3§ xix 13 .
”
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depends 1n general on the spint of despot
ssm this will show us the reason why mon
archies and indeed all moderate governments
are more consistent with the Chrisuan rel
gon?

19 Houw this Unien of Religion Laws, Man
ners and Customs among the Chinese was
effected The principal object of government
which the Chinese legislators had 1n view was
the peace and tranquillity of the empire and
suborcnation appeared to them as the most
proper means to maintain 1t Filled wrth thrs
dea they believed 1t their duty to mspire a
respect for parents and thercfore cxerted all
their power toeffect 1t They established anin
finite number of rites and ceremones to do
them honour when living and after their
death It was impossible for them to pay such
honours to deceased parents without being led
to reverence the living The ceremonues at the
death of a father were more nearly related to
religron those for a Ining parent had a great
er relation to the laws manners and customs
however these were only parts of the same
code- but this code was very extensive

A veneration for their parents was necessar
1ly connected with a suitable respect for all
who represented them such as old men mas-
ters magistrates and the sovereign This re
spect for parents supposed a return of love to
wards cluldren and consequently the same re
turn from old men to the young from magis
trates to those who were under their jurisdic
fion and from the emperor to his subjects
Ths formed the nites and these rites the gen
eral spirrt of the naton

We shall now show the relaton which
things 1n appearance the most sndfferent may
bear to the fundamental consutution of Chi
na This emprre 13 formed on the plan of a
government of 2 famuly If you dirminish the
paternal authonty or even if you rewrench the
ceremonies which express your respect for it
you weaken the reverence due to magistrates
who are considered as fathers nor would the
magsstrates hase the syme care of the people
whom they ought to look upon as therr chil
dren and that tender relation which subsists
between the prince and his subjects would 1n
sensibly be lost Retrench but one of these
habuts and you overturn the state It a thing
in self very indifferent wihether the daugh
ter in law rises every mornuny, to pay such and
such dutees to her mother mlaw but Jf we

1See xxiv 3
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consider that these extertor habuts incessantly
revie an idea necessary to be wmprinted on
all minds—an 1dea that forms the ruling spir
1t of the empire—we shall see that 1t 1s neces
sary that such or such a particular action be
performed

20 Explanation of a Paradox relating to the
Chinese It 1s very remarkable that the Ch

make them honest He who buys of them
ought to carry with him hus onn weights 2ev
ery merchant having three sorts the one
heavy for buymg another light for selling
and another of the true standard for those
who are upon their guard. It 1s posstble I be-
heve to explain thes contradiction

The legislators of China had two objects i
view they were desirous that the people
should be submissive and peaceful and that
they should also be labortous and mdustrious.
By the nature of the soil and climate thewr
subsistence 1s very precarious nor can it be in
any other way secured than by industry and
labour

When every one obeys and every one 1s em
plojed the state 15 10 a_happy situation It 18
necessity and perhaps the nature of the cli
mate that has grven to the Chinese an 1ncon
cervable greedmess for gamn and laws have
never been made to restrain st Everything has
been forbidden when acquired by acts of vio-
lence overything permutted when obtaned by
a{"ﬁce or labour Let us not then compare

Sy P -

who 1s the dupe ought to be attentrve to his
At Sparta they were permitted to steal 1n
China they are suffered to decerve

21 How the Laws ought {o have a Relation lo
Manners and Customs It 15 only singular in
stitutions which thus confound laws manners
and customs—things naturally distinct and
separate  but though they are 1n themselves
dufferent thiere is nevertheless a great relation
between them

Solon berng asked if the laws he had given
to the Athenrans were the best he rephed I

tlange Journal in 1721 and 1721 i Voyages
1o the Norih vt p 369 7ex n Voyog



cHAP 26

have given them the best they were able to
bear I~a fine expression that ought to be
perfectly understood by all legislators! When
Divine Wisdom said to the Jews I have gty

D you precepts which are not good  this sig.
mified that they had only a relative goodness

which 15 the sponge that wipes out all the dif
ficulties 1n the law of Moses

22 The same Subject continued When a peo
ple have pure and regular manners their lans
become simple and natural Plato? says that
Rhadamanthus who governed a nation ex
tremely religious fimshed every process with

dmary despatch ad only
the oath on each aceusanon  'But  says the
same Plato? swhen a people are not religions
we should never have recourse to an oath ex
cept he who swears 1s entirely disinterested as
in the case of a judge and a witness

23 How the Laws are founded on the Man
ners of a Peaple At the ime when the man
ners of the Romans were pure they had no
particular law against the embezzlement of the
public money When this cime began to ap-
Pear 1t was thought so wmfamous that to be
condermned to restore* what they had taken
was considered as a sufficient disgrace for a
proof of this see the sentence of L Sapio®

24 The same Subject continued The laws
which gave the right of tutelage to the mother
Were most attentive to the preservauon of the
mfants person those which granted 1t to the
next heir were most attentive to the preserva
tion of the state When the manners of 2 peo-
pleare corrupted 1t 1s much better to guve the
tutelage to the mother Among those whose
laws confide in the manners of the subjects
the guardianship 1s granted exther to the next
heir or to the mother and sometimes to both
If we reflect on the Roman laws we shall
find that the spint of these was conformable
ta what I have advanced At the time when
the laus of the Twelee Tables were made the
manners of the Romans were most admirable
he guardranship was grven to the nerest rel
auve of the infant from a consideration that
he ought to have the trouble of the tutelage
who mught enjay the advantage of possessing
the ihenitance They did not imagne the life

IPlutarch Saton $Lars su 3bid xu
I simplum

L xvvvy
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of the hetr in dnger thouglh 1t was putanto a
pesan's hands who would reap a benefit by
his death. But when the manners of Rome
were changed her legrslators altered their con
duct If in the pupillary substitution  say
Gars® and Justinian 7 the testator 1s afraid
that the substitute will lay any snares for the
pupil he may leave the vulgar substitution
open #and put the pupillary into a part of the
testament which cannot be opened tll after
a certam time  These fears and precautions
were unknown to the primitive Romans

25 The same Subject continued The Roman
law gave the liberty of making presents before
marriage after the marriage they were not al
lowed This was founded on the manners of

cares by complacency and the constant tenor
of conyugal felicity
A law of the Visigoths? forbade the man gn

of the country The legislators were wllmg to
put a stop to that Spanish ostentation which
only led them to display an excessive liberal

1ty i acts of magmificence
‘The Romans by their laws put a stop to
L e

transitory—that of beauty

26 The same Subject continued The law of
Theodosius and Valentinian® drew the causes
of repudiation from the ancient manners and
customs of the Romans ™ It placed in the
number of these causes the behaviour of the
husband who beat hus wife®? 1n 2 manner that

s dmstrutes e 6 § ¢ Osels comp laton

6;

Leyden 165
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LEXLEN -3
10 Leg & Cod De Repud
1t And the law of 1t ¢ Twebe Talles Sec Cicero

Pulipp u 6o
IR« quie mgent it aliena sunt. affcr

entem {rol aver ¢
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be so rigid with respect to the trade and navs
gtion carried on with 1t that 1t may seem to
trade only with enemues.

I this nation sends colonzes abroad it must
rather be to extend 1ts commerce than 1ts do-
mimon

As men are fond of mtroducing mnto other
places what they have established among
themselves they have given the people of the
colonies their own form of government and
this government carrying prosperity along
with 3t they have raised great nations in the
forests they were sent to inhabrt

Having formerly subdued a neighbouring
nauon which by 1ts sunation, the goodness of
1ts ports and the nature of sts products mn
spires 1t with jealousy though it has grven this
nation 1ts own laws yet it holds 1t 1n great de-
pendence the subjects there are free and the
state stsell 1n stavery

The conquered state hay an excellent avil
government but 1s oppressed by the law of na
tions Laws are imposed by one country on the
other and these are such as render its pros
penty precarious and dependent on the will
of a master

‘The ruling nauon inhabiting a large 1sland
and being in possession of a great trade has
with extraordinary ease grown powerful at
sea and as the preservation of sts hberties re-
quures that 1t should have neither strongholds
nor fortresses nor land forces 1t has occasion
for a formidable navy to defend it against in
vasions a navy which must be supensor to that
of all other powers who employing thewr
treasures i wars on land have not sufficient
for those at sea

The empire of the sea has always guen
those who have enjoyed 1t a natural pride be-
cause thinking themselves capable of extend
ang their instilts wherever they please they
magne that their power 13 as boundless as the
ocean

This nation has a great influence n the af
fairs of s neighbours for as 1ts power 1s not
employed 1n conquests ts friendship 1s more
courted and its resentment more dreaded
than could naturally be expected from the ;n

constancy of its government and 1ts domestic
divistons,

‘Thus 2t 13 the fate of the executyve power to
be almost always disturbed at home and re-
spected abroad,

Should this nation on some occastons be-
<« me the cetre ol the negotiations of Europe
probity and good faith would be carried to 2
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greater height than i other places because
the muntisters being frequently obliged to just:
fy their conduct before a popular counal
their negotiations could not be secret and
they would be forced to be in this respect a
hittle more honest

Besides as they would in some sort be an
swerable for the eventswhich an irregular con
duoct might produce the surest the safest way
for themwould be to take the straightest path

If the nobles were formerly possessed of an
immoderate power and the monarch had
found the means of abasing them by rasing
the peaple the point of extreme servitude
must have been that between humbling the
nobility and that 1n which the people began
to feel thetr power

Thus thus nation having been formerly sub-
Ject to an arbitrary power on many occasions
preserves the style of st i such 2 manner as
tolecus frequently see upon the foundation of
a free government the form of an absolute
monarchy

With regard to religion as in this state e
ery subject has a free will and must conse-
quently be exther conducted by the light of his
own mund or by the caprice of fancy 1t neces
sarily follows that every one must either look
npon all religion with indifference by which
mreans tirey are led to-embrace the established
religion or they must be zealous for religion
wn general by which means the number of
sects 1s increased.

It 1s not impossible but thas 1n this nation
there may be men of no religion who would
not however bear to be obliged to change
that which they would choose 1f they cared to
choose any for they would mmmediately per
cene that their Iives and fortunes are not
more peculiarly theirs than their manner of
thinking and that whoever would deprinve
them of the one might even with better reason
take away the other

1f among the d ficrent religions o ere 1
one that has been attempted to be established
by methods of slavery it must there be odious
because as we judge of things by the appen
dages we join with them 1t could never pre-
sent rself to the mind in conjuncuon with
the 1dea of liberty

The laws against those who profess this re
higion could not however be of the sangum
ary kind for Iberty can never nflict such
punishments but they may be so rigorous as
10 do all the sischsef that can be done 1n cold
blood,
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It 13 possible that a thousand arcumstances
™ ght concur to give the clergy so litle eredat
that other ctizens may have more Therefore
snstead of a separation they have chosen rath
€r to suppart the same burdens as the Jaty
and i this tespect to make only one body
with them  but as they always seek to conalt
ate the respect of the people they distinguish
theruselves by a more reured hfe a conduct
more resersed and a greater punty of man
ners

The clergy not bemng able to protect reh
gon por to be protected by 1t only seek ta
pensuade thewr pens therefore furnish vy with
excellent works 1n proof of z revelation and
of the providence of the Supreme Bemg

Yet the state prevents the sittng of ther
assemblies and does not suffer them 1o cor
rect their own abuses st chooses thus through
& caprice of liberty rather to leave thewr re
formation smperfect than to suffer the clergy
© be the reformers

‘Those dignities which make a fundamental
Part of the constitution are more fixed than
¢lsenhere but on the other hand the great
i this country of hiberty are nearer upon a
level with the people their ranks are more
separated and their persons more confounded

As those who govern have 2 power which m
some measure has need of fresh vigour every
day they have a greater regard for such as are
useful to them than for those who only con
tnbute to their amusement we see therefore
fewer courtiers fatterers and parasites m
short fewer of all those who make thete own
advantage of the folly of the great.

Men are Jess esteemed for frvolous talents
and attainments than for essential qualitses
and of thus kind there are but two Tiches and
Personal meny

They enjoy a solid Juxury founded, not on
the refinements of vanity but on that of reat
wants they ask nothing of nature but what
Mature can bestow
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An absolute gosernment produces indolence,
and this gives azth to politeness.

The more people there are in a nation who
Tequire circumspect behaviour and care not
to displease the more there 1s of politeness
But 1 is rather the politeness of morals than
that of manners which ought to distinguish us
from barbarous nations

In a country where every man has in some
sott a share i the admimistration of the gov
ernment the women ought scarcely to live
with the men They are therefore modest that
1 tmd and this uaudity constitutes thewr
wirtue  whilst the men without a taste for gal
lantry plunge themsehes into a debauchery
which leaves them at lersure and mn the en
joyment of their full Liberty

‘Their laws not being roade for one indimd
ualmore than another each considers himsell
a monarch and indeed the men of this na
uon are rather confederates than fellow sub
Jects

As the climate has given many persons a
restless spint and extended views 1n a coun

PN A

lation of events which considering the nature
of things and the caprices of fortune o rather
of men can scarcely be thought subject to the
rules of calculaton

In a free nation st 1s very often a matter of
indifference whether individuals reason well
or1ll wtisufficient that they do reason hence
springs that lberty which 1s 2 security from
the effects of these reasarnge.

But i & despotic gavernment it 1s equally
permaous whether they reason well or il
their reasoning 1s alone sufficsent to thock the
prinaple of that government

Many people who have no desire of pleas
g abandon themselves o ther own parucu
tar bumour: and most of thoye who hasve wit

m

The nich emyoy a great superfluity of for
tune and yet hive no reluh for fnvolous
amusements thus many having more wealth
than opportunines of expense employitina
fantastic manner i this nation they have
more judgment than taste

As they are always employed about therr
own interest they have not that politeness
whuch is founded on indolence and they real
Iy have not lensure to artain st

“The era of Roman politeness 1s the same as
that of the establishment of arbitrary pawer

nd 1ngy y are

themselves filled with contempt or dugust for
all things they are unhappy amidst all the
blesangs that can possibly contribute to pro-
mote their feliaaty

At no subject fears another the whole na
ton 1s proud for the pride of kings 13 found
ed anly an therr independence

Free nations are haughty others may mare
properly be called vain

But as these men who are naturally so proud

hve much by themselves they ate commonly e
-
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bashful when they 2pper among strangers
and we frequently se¢ them behase for a con
siderable time with an odd mixture of pride
~nd 3} placed shame

The character of the nation 1s more particy
latly ciscovered tn therr literary performan
ces 1n which we find the men of thought and
decp meditation

As socrety gunes us a sensc of the ridicule of
mankind retirement renders us more fit tare
flect an ¢he fally of vice Theur saturical wnit
megs are sharp and severe and we find
“mong them many Jurvemils without discov
cring one Horace
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In monarchies extremely absolute Tuston
ans betray the truth because they are not zt
liberty to speak 1t n states remmarkably free
they betray the truth because of thesr liberty
aself which alnays produces divisions esery
one becoming as great a slave to the preju
dices of Ius factron as he could be yn a despotic
state

Therr poets hrve more frequently an ongimal
rudeness of tavention than that parucular
kind of delieacy which springs from trste we
there find somethung which approaches nearer
to the bold stiength of 1 Michael \ngelo thn
to the softer graces of a Raphael

Boor XX O1 Laws v RELATION TO COMMERCE CONSIDERED
IN 375 NaTURE AnD DisTincTions

t Of Commerce The followsng subjects de.
serve to be treated in 1 mare extensive man
ner than the nature of this work will permn
Fam would I ghde down a gentle river but I
am carnied away by a torrent

Cominerce 15 a cure for th ¢ most destructive
prejudices for it 15 almost 2 general rule that
sherever we find agreeable manners there
commerce flounshes and that wherever there
13 commerce therc we meet with agreeable
manncrs

Let s not be astonushed then 1f our man

pared one with another and from this com
prrison arse the greatest advantages

Commerctal laws 1t may be smd mprove
manners for the same reason that they destroy
them They corrupt the purest morals ' This
was the subject of Plato s complants and we
every day see that they pol sh and refine the
most barbarous

2 Of the Spint of Commerce Peace 13 the
ntural effect of trade Two nauons who trag
fic with each other become reaprocally depen
dent for if one has an interest in buymng the
other has an mierest msell ng and thus thexr
union 1s founded on their mutual necessities

Butif the spurit of commerce unites nations
atdocs not 1n the same manner unite indis tdy

1 Caxsar3a d of the Gauls that they were spo led

als Ve see that in countriest where the peo-
ple more only by the spirit of commerce they
make a traffic of all the humane all the mortl
vrtues the most trafling things those which
humanity would demand are there done or
there gnven enly for money

The spiree of trade praduces in the rund of
a man 2 certamn sense of exact justice oppo-
site on the one hand to robbery and on the
other to those moral virtues which forbid our
always adhering nigidly to the rules of private
wterest and suffer us to neglect thus for the
advantage of others

The total privatuon of trade on the con
trary produces robbery which Aristotle ranks
n the number of mens of acquiring yet 1t8
not at all tnconsistent with certain moral vr

e wr - -

the same humamity ¥ But when the Germans
had lounded kingdoms hospitality had be-
came burdensome Thus appears by two laws
of the code of the Burgundians ¢ one of which
nflicted a penaity on every barbanian who

* Holland

VEt qur modo hospes fuerat monstrator hos
pits—~De Mortb 5 Germanorum 21 Sce Crar
De Rell Cailf g 2t

1Tt 38
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presumed to show a stranger the house of 2
Roman and the other decreed that whoever
recenved 3 stranger should be indemmified by
the 1habitants every one bemg obliged to
pay tus proper proportion

3 Of the Poverty of the People There are twa
sorts of poor those who are rendered such by
. - P

[

they exther despise or know not the conveni
ences of ife and these are capable of accom
plishung great things because thewr poverty
constitutes a part of their hiberty
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Qne branch of commerce leads to another,
the smallto the moderate the moderate ta the

deal

Beudes the grand enterprises of merchants
are alnays necessatily connected with the af
fairs of the public But 1 monarchies these
public affairs give as much distrust to the mer
chants as in free states they appear to ghve
safety Great enterprises therefore 1 com
merce ate not for monarchical but for repub-
Dican gorernments

In short an apinion of greater certainty as
to the possession of property 1n these states
makes them undertake exerything They fla

4 Of C i different G
Trade has some relation to forms of govern
ment In a monarchy it 15 generally founded
on luvury and though st be alko founded on
real wants yet the principal view with which
1t 13 carried on 1s to procure everything that
can contribute to the pride the pleasure and
the apnicious whims of the nation. In repub
Tos 1t 1s commonly founded on economy
Their merchants having an eye to all the ma
tions of the earth bring from one what is
wanted by another It s thus that the repub-
lics of Tyre Carthage Athens Marseilles
Florence Venice and Holland engaged n
commerce
This kind of trafl ¢ has 2 natural relation to
arepublican g t to s
only occanonal For as 1t s founded on the
practice of gainng litle and even less than
other nations and of remedying this by gain
ng mcessantly 1t can hardly be carmed on by
2 people swallowed up m luxury who spend
much and see nothing but gbjects of gran
eur

Cicero was of this opimon when he so just
Yy said I do not like that the same people
a1 ould be at ance both the lords and factors of
the whole earth 1 For this would indeed be
1o suppose that every individual i the state
and the whole state collectnely had thew
heads constantly Rlled with grand views and
at the same tme with small ones whichasa
contradiction

Dot but that the most noble enterpriscs are
completed also m those states which subsist by
economucal cammcrce they bave esen anan
trepidity not to be found in monarclies. And
the yeason is this

1Cicero De Rep, bv

ter th lves with the hopes of recemung
great advantages from the smules of fortune
and thinking themselses sure of what they
hayve already acquired they boldly expose it
n order to acquire more Tishing nothung but
as the means of obtamming

1 do not pretend to say that any monarchy
15 entirely excluded from an econormcal com
merce butof its own nature 1t bas less tenden
€y towards 1t neither do I mean that the ye
publics with which we are acquainted are ab-
solutely deprived of the commerce of Tuxury
but 1t 18 less connected with thewr constitution

With regard to a despotic state there 1sno
oceasion to mention 1t A general rale A ma
tion 10 slavery labours more to preserse than
toacquire a [ree mation more to acquire than
to preserve

adjacent country determined ¢he atzens to
an economical commereef [t was necessary
that they should be laborious to supply what
nature had refused that they should be st
1 order to line among barbarous natieny
from whom they wese 10 detyve theur prosper
1ty that they should be moderate to the end
that they might always taste the sweens of a
tranqui{ gosemnment i fine that they should
be frugal in their manners to enable them to
subsist by trade-a trade the more certain as

1w was less advantageous.

1Juan iy
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‘We everywhere see violence and oppression
give birth to a commerce founded on econo
my while men are constraned to take refuge
1n marshes i sles 1n the shallows of the sea
and even on rocks themselses Thus st was that
Tyre Venice and the aies of Holland were
[unded Fugitives found there 2 place of safe-
ty Jt was necessary that they should subsist
they drew therefore their subsistence from
all parts of the world

G Some Effects of an Ne I
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7 The Sprrdt of England with respect to Com

merce The taniff or customs of England are

very unsettled with respect to other natons

they are changed 1n some measure with ev:ry
R . -

dependence Supremely jealous with respect

to trade they bind themselves but lutle by

treaties and depend only on thewr own laws
Other nations have made the interests of

sometimes happens that a nation when en
gaged 1n an economical commerce having
nced of the merchandise of one country
whiclrserves as a capntal orstock for procuning
the commodities of another 1s sansfied with
making very Ittle profit and frequently
none at all m trading with the former n
expectation of gainung greatly by the latter
Thus when the Dutch were almost the only
nation that carned on the trade from the
south to the north of Europe the French
wines which they imported to the north were
n some metsure only a capatal or stock for
conducting their commerce 1n that part of
the world

Tt1sa known fact that there are some kinds
of merchandise 1in Holland which though im
ported {rym afar sell for very httle more than
they cost up«n the spot They account for 1t
thus a captain who has occasion to ballast his
ship will load st with marble f he wants wood

T

uts quarrses and its forests

the whale sl ery i general does not answer

the expense but it must be observed that the

persons employed in building the ships as

Also those who furnish the nigging and provi

sians are jointly concerned in the fishery

Should they hl[r!pen to lose m the voyage they
' R P

concealed from their view

yield to those of politics the Eng
Iish on the contrary have ever made their po-
litical interests give way to those of commerce

They know better than any other people
upon earth how to value ar the same time
these three great advantages—religion com
merce and liberty

8 In what Manner economical Commeree has
been sometsmes restramed In several king
doms laws have been made extremely proper
to humble the states that have entered tato
economucal commerce They have forbidden
their smporting any merchandise except the
product of their respective countries and
have permitted them to traffic only 1n vessels
built 1n the kingdom to which they brought
their commodities

It 1s necessary that the kingdom which 1m
poses these laws should 1tself be able easily to
engage in commerce otherwise 1t wll at least
be an equal sufferer It 15 much more advan
tageous to trade with a commercial nation
whose profits are moderate and who are Ten
dered 1n some sort dependent by the affairs of
commerce with a nation whose larger views
and whose extended trade enables them to
dispose of therr superfluous merchandise
with 1 wealthy nation who can take off many
of their commodities and make them a quick
er return m specie with a nation under a
kind of necessity to be Laithful pacific from
principle and that secks to gain and not to
conquer 1t1s much better Isay to trade with
such 2 nation than with others their constant
vals who will never grant such great advan
tages

9 Of the Prohibition of Commerce Itisatrue

maxam that one nation should never exclude

another from trad ng with st except for very

great reasons The Japanese trade only with

tho nations the Clunesc and the Dutch The

Chinese! gain a thousand per cent upon sug
1Father Du Halde u p 170
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ars and sometimes as much by the goods they
take 1n exchange The Dutch make nearly the
same profits Every nation that acts upon Jap-
anese principles must necessarly be decesved
for 1t s competation which sets a just value on
merchandise and establishes the relation be
tween them

Much less ought a state to lay itself under
aa obl of selling ats only
t6 2 single nation under a pretence of thewr
taking all at a certain price The Poles n thus
manner dispose of their com to the aty of
Danzig and seyeral Indian princes have made
a like contract for thewr spices with the
Dutcht These agreements are proper only
for a poor natton whose inhabitants are satis
fied to farego the hopes of ennclung them
selves provided they can be secure of a certain
subsistence or for nattons whose slavery con
sists ether tn renounaing the use of those
things which nature has gnen them or m be
g obliged to submit to a d sadvantageous
commerce

10 An Institution adapted to economical
Commerce Instates that carry on an economs
cal commerce they have fuckily established
banks which by their credit have formed a
new species of wealth but 1t would be quite
Wrong to introduce them into governments
whase commerce 15 founded only on luxury
The erecting of banks 1 countries governed
by an absolute monarch suppases money on
the one side and on the other power that s
on the one hand the means of procunng ev
erything without any power and on the oth
er the power without any means of procuring
atall In a gosernment of this kind none but
the prince exer had or can have a treasure
and wherever there 1s one 1t no sooner be-
fomes great than 1t becomes the treasure of
the pnince

For the same reason all associatians of mer
chants 1n order to carry on a particular com
meree are seldom proper in absolute govern-
ments The design of these compames 15 to
E1%¢ to the wealth of private persons the
weight of publ ¢ riches But 1n those govern
ments this weight can be found only 1n the
Prince Nay they are not even always proper
m states engaged for
1E the trade be not so great as to surpass the
Management of particular persons it 1s much
better to leave 1t open than by exclusive pnv

LT ks was €13t establ shied by the Portuguese —
P rard Fojages partdl 15
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ileges to restram the Liberty of commerce

11 The same Subject continued A free port
may be established n the dominrons of states
whose commerce 15 economical That econo-
my in the government which always attends
the frugality of indiniduals 1s 3f £ may soex
press myself the soul of its economical com
merce The lossat sustains with respect to cus
toms 3t can repawr by drawing from the wealth
and mdustry of the republic. But 11 a mon
archy a step of thus kind must be opposite to
reason for 1t could have no other effect than
to ease luxury of the weight of taxes This
would be depriving atself of the only advan
tage that luxury can procure and of the only
curb which 10 a constitntion like this it 35
capable of recerving

12 Of tie Freedom of Commerce The free
dom of commerce 15 not a power granted to
the merchants to do what they please thus
would be more properly 1ts slavery The con
straint of the merchant 1s not the constraint of
commerce 1115 1n the freest countnes that the
finds blenbstacles and he

15 never less crossed by Jaws than mn a country
of slaves

England prohibts the exportation of her
wool coals must be brought by sea to the cap-
1tal nohorses except geldings are allowed to
be exported and the vessels of her colomes
trading to Evrope must take i water n Eng
land? The Englsh constram the merchant
but 1t 11 1n favour of commerce

13 What 1t 35 8/ at destroys this Liberty Wher
ever commetre subsists customs are estab-
lished Commerce 1s the exportation and :m
portation of merchandise with 2 view to the

)

state  Hence 1t hecomes necessary that the
state should be meutral between ity customs
and 1ts commeree that neither of these twoin
terfere with each other and then the inhab
tants enjoy a frec commerce

The farmung of the customs destroys com
merce by 1 injustice and vexations aswell as
by the excess ol the imposts but independent
ol tlis 1t destroysat even more by the diff cul

2 Aats of Nas xation 1660, 1€ us only in t me of

war that the merchants of Poston and Ph ladel
phia send thest sewels d rectlv ta the \ed ter

ranean //
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ties that arise from 1t and by the formalities
1t exacts In Lngland where the customs are
managed by the king s officers business 15 ne
gonated with a singular dextenty one word
of wniting accomplishes the greatest affairs
The merchant needs not lose an infinite deal
of time  he has no occas on for a particular
comm ssioner erther to obviate all the difficul
ties of the farmers or to submit to them

14 The Lows of Commerce concerning the
Confiscation of Merchandise The Magha
Charta of England forbids the seizing and
confiscating 10 case of war the effects of for
e1gn merchants except by way of reprisals It
15 an honour to the Enghish nation that the
have made this one of the articles of their hb-
ert

I):m the late war between Spain and Eng
land the former made a law which punished
with death those who brought English mer
chandise into the dommions of Spain and the
same penalty on those who carried Spamish
merchandise 1nto England ! An ordinance like
this cannot I beheve find a precedent an any
laws but those of Japan It equally shocks hu
manity the spinit of commerce and the har
mony which ought to subsist 1n the proportion
of penalues it confounds all our 1deas mak
ing that a crime agarnst the state which 1s only
aviolation of cvil polity

15 Of serung the Persons of Merchants Solon
made a Jaw that the Athemians should no
Tonger seize the body for civil debts 2 This law
v -

fictent reason for 1ts not bemng observed 1
those of commerce¢ For as merchants are
obliged to entrust large sums frequently fora
very short tme and to pay money as well as
tozrecerve 1t there 1s a necessity that the debe
or should constandly fulfil his engagements at
the time prefixed and hence it becomes nec
essary to lay a constraint on his person

In affairs relating to common cvil con
tracts the law ought not to permat the seizure
of the person because the 1 berty of one ag

1 Publ shed in Cad 211 March 47
. .
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zen 15 0f greater importance to the public than
the ease or prosperity of another But in con
ventions derved from commerce the law
ought 1o consider the public prospenty as of
greater importance than the liberty of a ot
zen which however does not hinder the re
strictions and Iimigauions that humanity and
good policy demand

16 An excellent Law Admurable is that law of
Geneva which excludes from the magstracy
and even from the admittanice mto the great
counail the children of those who have Ined
or died msolvent except they have discharged
therr father s debts It has this effect 1t creates
a confidence tn the merchants 1n the magis
trates and 1n the city uself There the cred t
of the individual has still all the weght of
public credst

17 4 Law of Rhodes® The inhabitants of
Rhodes went further Sextus Lmpiricus ob-
serves that among those people a son could not
be excused from paying hts father s debts by
renouncing the succession This law of
Rhodes was caleulated for a republic founded
on commerce Now I am inclined to think that
reasons drawn from commeree wself should
make this imatation that the debts contract
ed by the father since the son s entering 1mto
commerce should not affect the estate or Prop
ety acquired by the latter A meschant ought
always to know his obligations and to square
his conduct by his arcumstances and present
fortune

18 Of the Judges of Commerce Xenophon 1n
hus book of Revenues would have rewards
given to those overseers of commerce who des
patched the causes brought before them with
the greatest expedition He was senstble of the
need of our modern jurisdiction of a consul

The affairs of commerce are but litle sus
ceptible of formalitres They are the actions of
aday and are every day followed by others of
the same nature Hence it becomes necessary
that every day they should be decided It 18
otheriyise wath those actions of life which have
a prinaipal mflvence on futurity but rarely
happen We seldom marry more than once
deeds and w Ils are not the work of every day
we are but once of age

Plato® says that in a city where there 1s no
mantime commerce there ought not to be

5 Hypotipeses 1 14
¢ v



CHap 22
above half the number of avil laws this 1s
sery true Commerce brngs into the same
tountry different kinds of people 1t mtro-
duces also a great number of contracts and
speaes of wealth with varous ways of ac
quuning 1t

Thus in a trading aity there are fewer judg
es and more laws

19 That a Prince ought not lo engage himself
in Commerce ‘Theophilus' seetng a vessel
faden with merchandise for hus wife Theo-
dora ordered st tobe burned 1am emperor
saidhe  and you make me the master of a gal
ley By what means shall these poor men gain
2 Invelihood 1f we take their trade out of their
hands? He might have added Who shall set
bounds to us if we monopolise all ourseltes?
Who shall oblige us to fulfl our engage-
ments? Qur courtiers will follow our example
they will be more greedy and more unjust than
we  the people have some confidence 1n our
Justice chey will have none 1n our opulence
all these numerous duties the canse of their
wants are certam proofs of ours

20 The same Subject contmued When the
Portuguese and Castilians bore sway in the
East Indies commerce had such opulent
branches that their princes did not fail to
sewze them This rumed their setilements i
those parts of the world.

The viceroy of Goa gramed exclusive priv
tleges to particular persons The peaple had
no confidence 1n these men and the com
merce dedined by the perpetual change of
those to whom it was entrusted nobody took
care to improve st or to leave it entire to his
successor In short the profit centred m a few
hands and was not sufficiently extended.

21 Of the Commerce of the Nobihty in a
Monarchy In a monarchical government 1t
1S contrary to the spint of commerce that any
of the nobility should be merchants “This ™
said the Emperors Honorius and Theodosius
* would be pernicious to aties and would re-
move the facility of buying and selling be-
tueen the merchants and the plebeians

Tt s contrary to the spint of monarchy to
admit the nobility 1mto commerce The cus-
tom of suffering the nobility of England to
trade 1s one of those things which has there

1Zonaras

TLeg Nobiliores Cod de Comm Leg ult de
rescind vendit
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mastly d toweaken

government

22 A singular Reflection Persons struch with
the practice of some states mmagine that m
France they ought to make laus to engage the
nobility to enter mto commerce But these
laws would be the means of destroying the no-
bility without being of any adiantage to
trade The practice of this country 1s extreme
1y wise merchants are not nobles though they
may become so They have the hopes of ob-
tamng a degree of nobily unattended with
1ts actual 1nconventences There 1s no surer
way of being advanced above ther prolession
than to manage 1t well or with success the
consequence of which 1s generally an afffuent
fortune

Laws which oblige every one to continue int
hus profession and to devolve st upon his chul
dren neither are nor can be of use 1n any but
despotic kingdoms where nobody exther can
or aught to have emulation ?

Let none say that every one will succeed bet
ter in lus profession when he cannot change
1t for another 1say that a person will succeed
best when thosc who have excelled hope to
e to another

The posubility of purchasing honour with
gold encourages many merchants to put them
selves in arrcumstances by which they may at
tain 1t 1 do not take it upon me to examine
the justice of thus bartenng for money the
price of virtue There are governments where
this may be sery useful

In France the digmty ol the long robe
which places those who wear 1t between the
great nobility and the people and without
having such shiming honours as the former
hasall their privileges a digmty which while
this body the depositary of the laws is enar
cled with glory lcaves the private membersin
a medioanity of fortune a dignity m which
there are no othcr means of disttnction but by
a supenior capacity and virtue yet which still
leaves 1n view one much more illustrious the
warlike nobility likewise who concenve that
whatever degree of wealth they are pos:
of they may st} increase their fortunes who
are ashamed of augmenting 1if they begin not
with disupating therr estates who always
serve their prince with ther whole capital
stack and when that is sunk make room for
others who follow their example who take

2This 18 actuatly very often the case in fuch
EOYETIments,

W
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the-field that they may never be reproached
with not having been there who when they
«can no longer hope for riches live 1n expecta
tion of honours and when they hase not ob-
tained the latter cnjoy the consolation of hav

»
three centuries 1t has been incessantly mncreas
ng in power this must be atributed not to
Fortune who was never famed for constancy
but ta the goodness af wts laws.

28 Tewhat Nations Commerce s prejudicial
Riches consist exther 1n Jands or 1n movable
effects. The so1l of every country 1s commonly
possessed by the nauves The laws of most
states render foreigners unwilling to purchase
thesr lands and nothing but the presence of
the owner mmproves them this kind of riches
therefore belongs to every state in particslar
but movable effects as money notes, bills of
exchange stocks in companies vessels and m
fine all merchandise belong to the whole
world 1n general m this respect 1t is com
posed of but one single state of which alt the
societres upon earth are members The people
wha possess more of these movable effects than
any other on the globe are the most opulent
Some states have an :mmense quantity ac
quired by their commodities by the labour of
their mechamies by their industry by their dis-
coveries and even by chance The avarice of
nations makes them quarrel for the movables
of the whole universe 1f we could find a state
50 unhappy as to be depnived of the effects of
other countries ard at the same time of al
most all sts own the proprietors of the lands
would be only planters to foreigners This
state wanung all could acquire nothing
therefore 1t would be much better for the 1n
habstants not to have the least commerce with
any nauon upon earth for commerce in these
crrcumstances must necessanly lead them to
Ppoverty

A country thar constantly exports fewer
manufactures or commadities than 16 recesves
will soon find the balance sinking 1t will re-
ceive less and less unul falling into extreme
poverty 1t will receive nothing at all

In trading countries the specie  which
suddenly vamishes quickly returns because
those navons that have recerved it are its
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debtors But st never returns into those states
of which we have just been speaking be-
cause those who have received 1t owe them
nothing

Poland will serve us for an example It has
scarcely any of those things which we call the
movable effects of the unnerse except corn
the produce of its lands Some of the lords
possess entire provinces they oppress the hus
bandmen 1n order to have greater quantities
of corn which they send to strangers to pro-
cure the superfluous demands of luxury If Po-
land had no foreign trade its inhabitants
would be happier The grandees whe would
have only their corn would give 1t to ther
peasants for subsistence as their too extensive
estates would become burdensome they would
divide them among their peasants every one
would find skins or wool in their herds or
P woon 1

dbIE 10 nnU L put In thewr own country would
encourage the labour of the poor This na
tion I affirm would then hecome more flour

tity of what they receive 1s the cause of the vast
quantity of merchandise they send abroad
Thungs are thus 1n as nice an equilibrium asaf
the mmportation and exportation were but
small Besides this kind of exuberance in the
state 13 productive of a thousand advantages
there 1s a greater consumption a greater quan
tity of those things on which the arts are ex
erased more men employed and more nu
merous means of acquinng power exigencies
may also happen that require a speedy assist
ance which so opulent a state can better af
ford than any other It 1s dafficult for a country
o avoid having superflusties but at 1s the na
ture of commerce to render the superfluous
useful and the useful necessary The state will
be therefore able to afford necessamies to a
much greater number of subjects

Letus say then thatitas not those natons
who have need of nothing that must Jose by
trade 1t1s those who have need of everything
It1s not such people as have a suff ciency with
m themselves but tlose who are most 1n
want that will ind an advantage in putting a
stap to all commercial intercourse
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Boox XXI. OF Laws 1N RELATION T0 COMBIERCE, CONSIDERED IN
THE REvoLurions It Has Mer wite v e WoRrLD

1.50me general Constderatsons Though com
merce be subject to great reyolutions, yet 1t 13
possible that certain physical causes, as the
quality of the so1l, ot the climate, may fix its
nature for ever.

We at present carry on the trade of the In
dies merely by means of the nlver which we
send thuther, The Romans carmed annually
thuther about fifty mulions of sesteces,t and
this silver, as ours 1s at present, was exchanged
for merchandise, which was brought to the
west. Every nation that ever wraded to the In-
dies has constantly carned buthon and
brougiit merchandsse in return

1t 25 nature wself that produces this effect.
The Indians have ther hearts adapted 1o
their manner of hving Our Juxury cannot be
theirs, nor thears our wants, Their chimate de-
mands and permits hardly anything which
comes from ours ‘They go 1n a great measure
naked, such clothes as they have the country
uself furnishes, and their rehgion, which 18
deeply vooted, gives them an aversion for

tm bh vies ofns v a Fan AT nantchmpnt

which the frugzlity of the people and the na
wire of the eountry furnsh them an great
abundance Those antient authors who have
nrentioned the Indses describe them just as we.
now find them, as to thewr policy, customs,
and manners? The Indies have ever been the
3ame fndies they are at present, and an every
pertod of tme those who traded with chat
country camed speaie thithes and brought
none n return

2 Of the People of Afrsra ‘The greatest partof
1he peaple qn she coast of Afnca are savages
and harbanians ‘The puincaipal reason, I be-
hieve, of thiy 15, because the small countnies
ﬂp‘ahle of beyng inbabted are separated {r::n
. [P, 1r et ekt W

they recerve smmediately from the hand ot na
ture Taery enlised state s therefore m 2
condition to traffic with them to advantage, by
IFhny. vi a3
*Sce Mliny, vi 1g and Surabo, x¥

T

T2y thesr esteem for things of no value,
and receiving a very hugh pnce an return.

8 That the Wants of the People in the South
are different from those of the North In Eu
rope there 15 a kind of balance between the
southern and northern nations The first have
every convenence of ife, and few of ws wants
the last have many wants, and few conven:
ences To one nature has gyven much, and de-
mands but lutle, to the other she has given
but little, and demands a great deal. The eque
hibrsumt 45 mantained by the faziness of the
southern nations, and by the sadustry and ac-
tnaty which she has given to those n the
north. The latter are obliged to undergo exces
sive labour, without which they would want
everytung and degenerate inta barbanans
“This has neutralised slavery to the people ot
the south as they can easily dispense with
niches, they can more easily dispense with hib-
erty But the people of the north have need of
hiberty, for thuy can best procure v.hcr:x lv:hz
Patii 1 e h hoekeg

'
people of the south are, 1n some measure, ina
state of violence, if they are not slaves.

4 The princspal Difference between the Com
merce of the Ancients and the Moderns The
world has found atseif, from tme to tune. 1n

FEN NI M ey

oate 15 the cause that the several nations have
great occasion for the merchandise of cach
other For example, the hiquors of the south,
which are @amed to the uotth form a com
meree kittle known to the ancients. Thus the
burden of vessels which was formerly com-
puted by measures of corn, 13 at present deter
mincd by tuns of fiquar

‘The anaent commerce, 5o {ar ay it 1s known
1o us, was qarncd on from one part in the
Mediterrancan o another and was almost
whally confined ta the south Now the prople
of the same climate, having nearly the same

thungs of their own, have not the same need of s,

.



154
tradimg among themselres aswith those of 2
defferent climate The commerce of Europe
was therefore formerly less extended than at
present

Tlus daes not at alt contradict what I hase
smid of pur commerce to the Indies for here
the prodigious difference of chimate destroys
211 relation between their waats and ours

§ Other Duff & 18
destroyed by cong cramped
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Medes 25 the laxury of the Medes was thatof
the Assyruans

Great revolutions have happened in Asa
‘The northeast paets of Perstz viz, Hyrcanua
Margrana Bactria &c. were formerty full of
floursshing cines ¥ which are now no more,
and the north of this empsre® that 1s the
nthmus wheh separates the Capran and
the Euxine Seas was covered with tities and
nattons which are now destrayed

by monarchs it traverses the earth flies {rom
the places where 1t 1s oppressed and stays
where )t has hiberty to breath 1reignyat pres
ent where nothing was formesly to be seen but
deserts seas and rocky and where 1t once
reigned now there are only deserts

To see Colchis 1 s pPresent stuation
which 1s no more than a vast forest where the
people are every day diminshung and only
defend therr Tiberty to sell themselves by
piecemeal 1o the Turks and Persans one
could never tmagine that this country had
ever, i the trme of the Romans heen fullt
of iies where commerce comvened all the
nauons of the world e find no monument
of these facts m the country nself there are
na traces of them except s Plmy! and
Strabo?

The history of commeree s that of the com
muntcatton of peaple Their nunteraus de
feats and the flux and reflux of populations
and devastations here form the most extraor
dinary events

& Of the Commerce of the Ancrents The ym
mense treasures of Semurarms® winch could
na¢ bre acquired w a day give usreason to be
heve that the Assynans themsehey had pid
laged ather tich natons as other nations af
terwards pillaged them

The effect of commerce 13 riches the conse
quence of riches luxury and that of luxury
she perfection of arts We find that the arts
were carried ta great perfection i the tune of
Semiramys ¢ which 15 2 sfficent indicavon
that 2 considerable commerce was then estab-
hahed

In the empires of Asia there was a great
commerce of luxury The hutory ot luxury
would make a fine part of that of commerce
The Juxury of the Peruans was that of (he

IBook v g 5
T Raok 1

*uadores 1§t
Wb 3R

and learned from
Patroclus® that the merchandise of India
passed by the Oxus wnto the sez of Pontus,
Marcus Varro® teis us that at the nme when
Pompey commanded against Mithridates they
were wfonned that people went 1nt seven days
from India 1o the country of the Bactrians
and to the rner Teaarus whach falle mto the
Oxns that by thus method they were able ta
bring the merchandsse of India across the Cas
pian Sea and to enter the mouth of Cyrus
whence it was only five days passage to the
Phasis a rver that duscharges atself it the
Luxiae Sea There 18 no doubt but 1t was hy
the nations inhabatng these several countries
that the great empires of the Assyrians Medes
and Persans had communicatan with the
most distant pacts of the east and west

An entire stap 16 now put o thys communt
cation Al these countries have been lud
waste by the Tartars © and are stifl snfested by
this destructive navon The Oxus no longer
suns mto the Caspian Sea the Tartars, for
some private reasons have changed sts course,
and 1t now Joses itsclf n the bruren sands ¥

The Jaxartes which was formerly a barner
between the polite and birbarous nattons has
had sts course turned 1n the same manner by
the Tanars and 1 no longer empuies stsell
mto the sea 1

Seleucus Nicator formed the project of join

EPliay \t 16 2nd Strabo xi

#Sirabe e

*2d

# The authority of Patrochus 1 of great weight
238 appears fromt 2 passage in Strabo 1

*Lhiny w1 1y Sce aloSirabo x upon the pas
sage Uy which the merchwndne was conveyed
from the Phass 10 the Cyrus

£ Ihere must have been very great changes m
that eountsy since the irme of Prolemy who gnes
43 an account of 30 many rivers that empty them
seives snto the east wile of the Caspian Sea In the

513 chont we findd only the river of Astrabat in
that of M Baihals: there is none at att

Sce Jenkinson s accoum of this n the Cnllec

tien of nges to the North e

#1 am dosposed to think thag henes Lake Aral
was formed
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1ug the Euxme to the Caspian Sea ! Ttus proj
ece which would have greatly faahtated the
commerce of those days vanished at hus death.2
We are not certam 1t could hase been execut
ed1n the isthmus whach separates the two seas
This country 1s at present very Little known 1t
13 depopulated and full of forests however
Water 1s not wanting for an nfinite number
of ivers roll into it from Maunt Caucasus
but as thus mountam forms the north of the
isthmus and extends Like two arms® towards
thesouth 1t would have been a grand obstacle
10 suchanenterpnise especially 1n those times
wher they had not the art of making stuices
It may be mmagmed that Selencus would
bave jomed the two seas m the very place
where Peter L has since joned them thatis
that neck of land where the Tanas approach
esthe Volga but the north of the Caspran Sea
Wwas not then discovered
Wiule the empires of Asta enjoyed the com
merce of Juxury the Tyrans had the com
merce of economy which they extended
throughout the world Bochard has employed
the first book. of s Canaan 1 enumerating
all the colonses which they sent into all the
countries bordenmg upon the sea they passed
the pillars of Hercules and made establish
ments on the coasts of the ocean 4
In those times their pilots were obliged to
follow the coasts which were if I may so ex
Pressmyself their compass Voyages were long
and panful The laborious voyage of Ulysses
hasbeen the frustiul subject of the finest poem
i the world next to that which alone has the
preference
The ltle knowledge which the greatest
part of the world had of those who were far
distant from them favoured the nations en
gaged in the econamical commerce They
- B 1y ot

the most ignorant
The Egyptians—a people who by thewr rel

£1on and their manners were averse to all'com
™ . - A ermecely at

erything withsn stself

1Chud ue Crsar_n Phiny 3 1t

¥ie wassha n by Prolemy Geraunus

1Sce Strabo xt

+They foundel Tartes us an1 mle a seutles
ment at Cad ¢
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So lattle jealous were these people of com
merce that they left that of the Red Sea to all
the petty nauons that had any harbours in it
Here they suffered the Idumeans the Synans
and the Jews to hayve fleets Solomon employed
m this navigation the Tynans who hnew
those seas

Josephus® says that this nation being entire
1y employed 1n agmiculture knew hittle of nav
igation the Jews therefore traded only occa
ssonally n the Red Sea. They took from the
Idumeans Eloth and Eziongeber from whom
they received this commerce they Jost these
two aittes and with them lost this commerce

It was not so with the Pheenscians theirs
was not 2 commetce of luxury nor was ther
trade owing to conquest their frugality ther
abilities therr industry thesr pertls and the
hardshups they suffered rendered ¢! em neces-
sary to all the nations of the world

Before Alexander the people bordenng on
the Red Sea traded only in thissea andinthat
of Africa The astomishment which filled the
globe at the discovery of the Indian Sea under
that conquerot 1s a sufficient proof of this 1
have obseryed? that bullion was always car
mied to the Ind es and never any brought
thence now the Jewish Aeets which brought
gold and silver by the way of the Red Sez re
turned from Africa and not from the Indies?

Beuides this navigation wat made an the
eastern coast of Africa for the state of naviga
tion at that time 1s a convincmg proof that
they did not sail to a very distant shore

1'am not ignorant chat the fleets of Solomon
and Jehoshaphat returned only every three
years but I do not see that the time taken up
m the voyage 15 any proof of the greatness of
the distance

Pliny and Strabo inform us that the junks
of India and the Red Sea were twenty days in
performing a voyage which a Greek or Roman
vessel would accomplish 1n seven * In this pro-
portion a voyage of one year made by the
fleetsof Greece or Rome would take very near
1Y ree w it pentrmmeddy duse o Snbamar

Two ships of unequal swiftness do ot per
form their Yoyage n a time proportionate to
their swiftness Slowness 13 frequently the

Y o~ e e o
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cause of much greater slowness When 1t be

comes necessary to follow the coast and to be

mcessantly n a different position when they
' .

snuation and wans many days for another
change

The slowness of the Indian vessels which in
an equal time could make but the third of the
way of those of the Greeks and Romans may
be explained by what we every day see ;m our
modern navigation The Indian vessels which
were built with a kind of sea rushes drew Jess
water than those of Greece and Rome which
were of wood and joined with tron

We may compare these Indian vessels to
those at present made use of 1n ports of little
depth of water Such are those of Venice and
even of all Italy m general ! of the Baluc and
of the province of Holland? Their ships
which ought to be able to go m and out of
port are built round and broad at the bot
tom while those of other nations who have
good harbours are formed to sink deep into
the water This mechanism renders these last
mentioned s essels able to sail much nearer the
wind while the first can bardly sail except
the wind be nearly in the poop A shup that
sinks deep 1nto the water sals towards the
same side with almost every wind this pro-
ceeds from the resistance which the vessel
while driven by the wind meets with from the

of the helm the prow 1s-turned to the point
propased so that she can sall very near the
wind or 1n other words very near the point
whenee the wind blows Butwhen the hull 1s
round and broad at the bottom and conse-
quently draws little water it no longer finds
this steady support  the wind drives the vessel
whuch 1s sncapable of resistance and can ran
them but with a small vanation from the
point opposite to the wind Whence 1t follows
that broad bottomed vessels are longer in per
formung voyages

1 ‘They lose much time 1z waitng for the
wind especially if they are obliged frequent
Iy to change their course 2 They sail much

t They are mostly shallow but S aly has excel
lent ports

1] say the provinee of Iloltand for the ports of
Zealand are deep enough
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slower because not having 2 praper support
irom a depth of water, they cannot catry 50
much sail 1f this be the case at a ume when
the arts re everywhere known ata ume when
art corrects the defects of nature and even of
artatself 1f at this ime [ say we find thisdif
Ierence how great must that have been in the
navigation of the ancients?

1 cannot yet leave thus subject The Indian
vessels were small and thosc of the Greeks and
Romans 1f we except those maclunes built for
ostentation much less than ours Now the
smaller the vessel the greater danger it en
counters from foul weather A tempest that
would swallow up a small vessel would only
make a large one roll The more one body sur
passes another 1n size the more 118 surface 15
relatively small Whence st follows that in 2
small ship there 15 2 less proportion thatis 3
greater difference 1n respect to the surface of
the vessel compared with the weight or lad
ing she can carry than m 2 large one We
know that 1t 15 a prety general practice 0
make the weight of the lading equal to that of
half the water the vessel could contain Sup
pose a sessel will contain erght hundred tons
her lading then must be four hundred and
that of a vessel which would hold but four
hundred tons of water would be two hundred
tons Thus the latgeness of the first ship will
be to the weight she caries as 8 to 4 and that
ol the secand as 4 to 2 Let us suppose then
that the surface of the greater s to the surface
of the smller as 8 to 6 the surface of the Jat
ter will be to her weizht 15 6 to 23 while the
surface of the former will be to her weight
only as 8 to 4 Therefore as the winds and
waves act only upon the surface the Jarge ves
sel will by her weight resist their impetuosity
much more than the small

7 Of the Commerce of the Greeks The first
Greeks were all pirates Minos who enjoyed
the empure of the sea was only more success-
ful perhaps than othets in piracy for b
marittme dominion extended no farther than
round hss own 1sle But when the Greeks be

came a great people the Athenians obtained
thereal domnion of the sea because this trad

ing and victorious nation gave laws to the
mast potent monarch of that trme * and hum

2That 1s to campare magnitudes of the same
L nd the action or pressure of the flid upon the
th p sill be 10 the resiwance of the same ship 2s

<
The King of Persia
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bled the mantune powers of Syma of the sle

of Cyprus and Pheeniera
Bt this Atheman lordsh p of the sea de-
serves to be more particularly mentioned.
Athens says Xenophon! rules thesea but
s the country of Attica 1s joined to the con
tinent 1t1stavaged by enemies while the Athe
mans are engaged in distant expeditions.
Ther leaders suffer their Jands to he de-
stroyed and secure thexr wealth by sending 1t
to some mland The populace who are not
possessed of Jands have no uneasiness Butif
the Athenians habited an sland and be-
sides this enjoyed the empire of the sea they
\\::)uld so lo:ng as they were possessed of these
- s} .+ 3 wa

. P [\

The Athemians a prople whose heads were
flled with ambatious projects the Athenuans
who augmented their jealousy mstead of 1
creasing their influence who were more atten
e to extend therr mantime empire than to
enjoy it whose political government was such
that the common people distributed the pub-
1 ¢ resenues among themselyes while the Tich

the Ath 1

THE SPIRIT OF LAWS

157
gan They erected a temple to Venus in which
more than a thousand courtesans were conse
crated to that deity [from this seminary eame
the greatest part of those celebrated beauties
whose history Athenzus has presumed to com
mit to writing

1t seems that in Homer s time the opulence
of Greece centred 1 Rhodes Cormth and
Orchomenus  Jupiter  he says  loved the
Rhodians and made them z very wealthy na
tion 3 On Comnth he bestows the epithet of
yick ¢In hke manner when he speaks of aties
that have plenty of gold he mentions Orcho-
menus to which he joins Thebes in Egypt
Rhodes and Coninth presenved thewr power
but Orchomenus lost hers The situation of
Orcl m the bourhood of the
Hellespont,. the Propontis and the Euxmne
Sta makes us naturally 1magine that she was
indebted for her opulence to a trade slong
that martime coast which had given nse to
the fable of the golden flcece and indeed the
name of Minyeros has been given to Orcho.
menus as well as to the Argonauts ® But these
seas b ds more freq 4
the Greeks planted along the coasts a greater
number of colonies which traded with the
nations and at the same time pre-

weren a state of opp e
say did not carry on so €X1ensIve A COMMEIC
as m ght be expected from the produce of
therrmines from the multitude of thewr slaves
from the number of their scamen from thewr
mfluence over the aes of Greece and above
all from the excellent anstituuons of Solon.
Their trade was almost wholly confined to
Greece and to the Euxine Sea whence they
drew their subsistence
Corinth was admrably situated 1t Separat

edtwoscas and opened and shut the Pelopon

nesus 1t was the key of Greece and 2 aty of
the prreatest 1mportance at a ume when the
people of Greece were a world and the cities
of Greece mations [ts trade was mort-exten

s1ve than that of Athens having a port 10 16
cerve the merchandise of Asia and another

1 - r FRL TS Y AN

one sea to the other Never was theréa aity 1
which the works of art were carried to so high
a degree of perlection But here rel g on fin
1shed the corruption which ther opulence be-
10n the Athen ~= Pasubfic »
See Strabo W

served an intercourse with their mother coun
try In comsequence of this Orchomenus be
gan to decline ull at length it was lost 1 the
crowd of the other aities of Greece

Before Homer s time the Greeks had scarce
1y any trade but among themtelies andwitha
few barbarous nations In proportion how
ever as they formed new colomes they €x
tended their dominion Greece was a farge
pennsula the capes of which scemed to have
kept off the seas while 1t3 gulfs opened on all
sides to recene them I1E we cast an eye on
Greece we thall find 1 a pretty compact
country a considerable extent of seacoast
Her innymerable colomes formed an smmense
arcle round her and there she beheld
some measure the whole evilised world Did
she penetrate nto Sicily and Italy she formed
new nations. Did she navigate towards the sea

v

NEGUbOUTROOA. AUL Wial Was LAlL
beautiful she was surrounded on every side
1l ad y 668
1 10id., 50,
3Strabo ix p 414
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with 2 prodigious number of sslands drawn
as 1t were 1n a hine of aarcumvallation

What a source of prospenty must Greece
have found in those games with which she en
tertained m some measure the whole globe,
1n thase temples to wlhich all the kings of the
earth sent therr offerings 1n those festivals at
which such a concourse of people msed to as
semble from all parts 1n those oracles to
which the attention of all mankmd was dt
rected and an short in that exquusite taste
for the palite arts, which she carried to such a
height that to expect ever to surpass her would
be only betraying our ignorance!

8 Of Alexander his Conquests Tour great
events happened in the regn of Alexander
which entirely changed the face of commerce
the taking of Tyre the conquest of Egypt that
likewise of the Indres and the discovery of the
sea which hies south of that country

The empire of Persia extended to the In
dus ! Danus long before Alexander had sent
some vessels which sailed down thus river and
passed even into the Red Sea ? How then nere
the Greeks the first who traded with the Indtes
by the south? Had not the Perstans donc this
before? Did they make no advantage of sexs
which were so near them of the very sers that
washed their coasts? Alexander stistrue con
quered the Indies but was it necessary for him
to conquer a country m order to trade with 1t2
Thus ss what I shall now examine

Arwana ? which extended from the Persian
Gull as far as the Indus and from the South
Sea to the mountains of Parapamssns depend
ed indeed 10 some measure on the empire of
Persia butn the southern part it was barren
scorched rude and unculuvated Tradition
refatest that the armees of Senuramis and Cy
rus penished m these deserts and Alexander
who caused hus fleet o follow hrm could not
avaid losmg 0 this place a great pare of his
army The Persians left the whole coast to the
Ththyophagt s the Oruzx and other barbar
ous nations Besides the Perstans were na
greatsailors® and their very religron debarred

iStrabo xv

t¥erodotus Melpomene v ¢

35trabo xs

it xv

3Plny u ss Stabo xv

¥ Ihey saled not upon tle rivers lest the
should defile she elements ~Hyde Relig on of
the Persiar - Fuen to this day they have no man
time commeree Those nho tike to the sea are
treated by them as Athents
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them from entertaming any such notion as
that of a maritime commerce The voyage un
dertaken by Darus s directron upon the Indus
and the Indtan Sea proceeded rather from the
capriciousness of a prince vanly ambiuious of
showing lus power than {rom any settled regu
lar project It was attended with no conse-
quence ether to the advantage of commerce
or of navigation They emerged Irom thewr
ignorance anly to plunge 1nto 1t agan

Besrdes 1t was a recened opimon” before
the expedition of Alexander that the southern
parts of India were uminhabitable * This pro-
cceded from a tradition that Semuramis® had
brought back thence only twenty men and
Cyrus but seven

Alexander eatered by the north Hus design
was to march towards the east but having
found a pare of the south full of great nations
aties and risers he attempted to conquer 1t
1nd succeeded

He then formed a design of unitiag the In
dies to the western nations by 2 marstime com
merce as he had already united them by the
colonies he had established by land

He ordered 1 fleet to be built on the Hydas
pes then fell down that ier entered the In
dus and suled even to 1ts mouth He left his
army and hus fleee at Patala went umself with
a few vessels to view the sez and marked the
places where he would have ports to be
opened and arsenals erected Upon hus return
from Patala he separated the ficet and took
the route by land for the mutual support of
flect and army The feet [ilowed the coast
from the Indus 1long the banks of the country
of the Oritx of the Ichthynphagt of Carmi
ma and Persta He caused wells to be dug
budt aues and would not suffer the Ichthyo-
Pphags to hive on fish 1 being destrous of hav
g the borders of the sea snhabited by avt

TStralo v

* Herodotus Velpome e v gy says that Darlus
conquered the Indies this must be understood

orily to mean Anana and even this was only an
ideat conquest

*Strato
g .
. . .
« .
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ofall itnies this 3 ould hase been the most

a journal of this voyage which was performed
in ten months They arrnved at Susa where
they found Alexander who gave an entertain
ment to his whole army

This prince had founded Alexandnia with
2view of securing hus conquest of Egypt this
was a key to open at 1n the very place where
the lungs s predecessors had a key to shut
1t 1and he had not the least thought of a com
merce of which the discorery of the Indian
Sea could alane give hum the idez

It even seems that after his discovery he had
no new design i regard to Alexandria He
had indeed a general scheme of opening 2
trade between the East Jndies and the western
parts of his empire but as for the project of
conducting this commerce through Egypt hus
knowledge was too mperfect to be able ta
form any such demign It 1s true he had seen
the Indus he had seen the Nile but he knew
nothing of the Arabuan seas between the two
myers Scarcely had he returned from India
when he fitted out new fleets and navigated
on the Euleus * the Tigris the Euphrates and
the ocean he removed the cataracts with
which the Persians had encumbered those niv
ets and he discovered that the Persian Gulf
‘was a branch of the main sea But as he went
10 view this sea® 1n the same manner as he had
done :n respect to that of India as he caused
aport to be opened for a thousand ships and
arsenals to be crected at Babylon as he sent
five hundred talents into Pheeniaia and Syria
to draw manners into this service whom he
mtended to distnbute 1n the colonses along
the coast in fine as he caused immense works
to be erected on the Euphrates and the other
nivers of Assyrra there could be no doube but
he designed ‘10 carry on the commerce of In
dcn“by the way of Babylon and the Persian

ul

‘Fhere are some who pretend that Alexan
der wanted 1o subdue Arabra *and had formed
a design ta make 1t the seat of hus empire but
how could ke have priched upon a place with
which he was enurely unacquainted? Besides
. VAlexandra was founded ona ﬂzl‘xh:rt aye«f

mcomenient to hum  for 1t would have sep
arated hun from the rest of fus empire The
Caliphs who made distant conquests soon
withdrew from \rabia to reside elsewhere

9 Of the Commerce of the Grectan Kings of
ter the Death of Alexander At the ume when
Alexander made the conquest of Egypt they
had but a yery imperfect 1dea of the Red Sea
and none at all of the ocean which jouming
this sex an ane side washes the coast of Africa
and on the other that of Arabia nay they
thought 1t impossible to sail round the penin
sula of Arabia They who attempted 1t on each
side had yelinquished their design How 153t
possible  said they® 1o navigate to the
southern coast of Arabr when Cambyses”
army which traversed it on the north side
almost enurely perished and the forces which
Prolemy the son of Lagus sent to the assist
ance of Seleucus Nicator at Babylon under
went mcredible hardstups  and  upon ac
count of the heat could march only in the
mghr?

The Persians were epure strangers 1o pavi
gation When they had subdued Egypt they
mtroduced the same spint into that country
as prevailed in Persia hence so great was the
suptneness of the Persians in this respect that
the Grecian kings faund them quute strangers
notonly to the commeree of the Tynans Idu
means and the Jews on the occan but even to
the navigation of the Red Sea [ am apt to
think that the destruction of the first Tyre by
Nebuchadnezzar together withi the subversion
of several petty nauons and towns bordening
on the Red Sea had obluterated all their for
mer knowledge of commerce

- P

- .
a second duscovery of the ocean and the Red
Sex and this discovery engaged the curionty
of the Gregian monarchs
‘They ascended the Mile and hunted alter
clephants 1n the countnes situated between
that niver and the sea by this progression
they traced the seacnast and as the div-
coveries were made by the Greeks (he names
are all Greaan and the temples are con

#See Rerum In{ carum



160

secrated to Greck divimites ?
The Greeks settled 1n Egypt were able to
d a moast ext they
werse mastets of all the harbours on the Red
Sex Tyre the nval of every trading nation
wasno more they were nat constrained by the
ancient superstitions? on the country n shost
* . v 3 N

selves only to the northern trade which was
cartied on by means of the Oxus and the Cas
pian Sca They then imagined that this sea
was part of the northern ocean and Alexan
der ¥ some time before his death had fitted out
a fleeet m order to discover whether 1t com
municated with the ocean by the Euxine Sea
or some other eastern sea towards India After
him Seleucus and Antiochus applied them
selves to make discovertes 1n 1t with particu
lar attention and with this view they scoured
1t with their fleets S That part which Seleucus
surveyed was called the Sea that
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south of this sea was known 1t was at first tak
en for the ocean 1n proportion as they ad
vanced along the banks of the northern coast
mstead of imagming 1t a great lake they still
believed 4t to be the occan that here made 2
sort of bay surveying the coast thewr discoy
eries never went eastward beyond the Jaxartes
nor d farther than th of Al
bania The sca towards the north was shallow
and of course very unfit for navigation ¢ Hence
1t was that they always looked upon this as the
ocean

The land army of Alexander had been 1n
the east only as far as the Hypams which 1
the last of those rivers that fallinto the Indus
thus the first trade which the Greeks earned
on with the Indtes was confined o 2 very small
part of the country Selencus Nicator pene
trated as far as the Ganges and thereby dis
covered the se1 nto which this niver falls that
1stosay the Bay of Bengal 7 The modermsd s
cover countries by vayages at sea the anctents

which Antiochus discovered received the
name of the Sea of Antiochus Attentive to the
projects they might have formed on that side
they neglected the seas on the south whether
1t was that the Prolemtes by means of therr
fleets on the Red Sea had already become the
masters of 1t or that they discovered an mnvin
able aversion in the Persians against engag
ng1n mantime affars The southern coasts of
Persia supplied them with no seamen there
had been nane n those parts excepe towards
the latter end of Alexanders reign But the
Egyptian kings being masters of the Isle of
Cyprus of Pheeniara and of a great number
of towns on the coast of Asia Minor were pos
sessed of all sorts of conveniences for under
taking mariime expeditions They had no oc
casion to force they had only 1o follow the
genus and bent of therr subjects

I am surprised I canfess at the obsunacy
with whick the ancienes believed thae the Cas
pran Sea was a part of the acean The exped:
tions of Alexander of the kings of Synia of the
Parthians and the Romans could not make
them change their sentiments notwithstand
1ng these mations descibed the Caspran Sea
with wonderful exactness but men are gener
ally tenzaious of their errors When only the

15trabo xvi

:?"Im-: rve mvc.m 3n arenion (0 firangers N

ny [ bo X

v Dl Evped £ e Shrev e BE7 M

SArran De Lxpedit Alex w

“riny n 6y

seas by i} at Jand.

Strabo * notwithstanding the testimony of
Apollodorus seems ta doubt whether the Gre
aan kings of Bactna proceeded farther than
Seleucus and Alexander?® Were it even true
that they went no farther to the east than Se
Jeucus yer they went farther towards the
§ R Ll a4l s wd hann gon

- . - the

Pliny informs us that the navigation of t ¢
Indies was successively carried on 1n three dif
ferent ways ' At first they sarled from the Cape
of Siagre to the 1sland of Patalena whichisat
the mouth of the Indus This we find was the
course that Alexander s fleet steered to the In
dies They took alterwards a shorter and more
certain course by sailing from the same cape

- < e

Bactria Phiny by saying that this way was
shorter than the other can mean only that the
voyage was made in less ime for as Siger was
discovered by the kings of Bacnia it must

4 See the Czar s Chart
17

# Apollon us Adrumar nus in Strabo x1

19 The Mace lomans of Bactria India and At
202 having scparaed themsehes from Syria
formed 3 great state

 Biook v 23
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B Sigert s regnum xl.
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have been farther than the Indus by this pas-
sage they must therefore have avoided the
winding of cestain.coasts and taken advan
tage of partrcular winds The merchants at
last took a third way, they sailed to Canes or
Ocelss, ports situated at the entrance of the
Red Sea whence by a west wind they arnved
at Muzns the first staple town of the Indies
and thence to the other ports Here we see
that nstead of sailing to the mouth of the Red
Sea as far 25 Siagre by coasting Arabia Felix
to the north east they steered directly from
west to east from nne side to the other, by
means of the monsoons, whose regular course
they discovered by sailing 1 these latitudes
The anaients never Jost sight of the coasts ex
cept when they took advantage of these and
the trade winds which were to them a kind of
compass 1

Pliny? says that they set sail for the Indies m
the middle of summer and returned towards
the end of December or in the begimning of
January This 1s enurely conformable to our
naval journals In that part of the Indmn
Ocean which 1s between the Penunsula of Af

month of August ar September, and the sec
ond durng which the wind 1s 1n_the east. be
gnsin Tanuary Thus we set sail from Afnica
for Malabar at the season of the year that Ptol
emy s fleet wsed 1o put 1o sea thence and we
Teturn too at the same time as they

Alexander s ficet was seven months 1n sail
mg from Patala to Susa It set out i the
month of July, that 15 at a season when no
ship dare now put 10 sea to return from the
Indies Berween these two monsoons there 18
an interval dunng which the winds vary
when anorth wind meeting with the common
winds, raises especrally near the coasts the
most terrible tempests These continue dur
ing the months of June, July 20d August Al
exanders fleet therefore setting sl from
Patala in the month of July must have been
exposed to many storms_and the yoyage must
have been long because they satled agawnst
the monsoon

Pliny says that they set out for the Indies at
the end of summer thus they spent the time
Proper for taking advantage of the moensoon

1 The monsoons biow part of the year from one
quarter, and part fram another the trade winds
blow the ..h.,?:',m round [rom the same quarter
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;n their passage from Alexandra to the Red
ea

Observe here 1 pray how navigation has
little by bittle arrived at perfection Darus’s
o 5

Indus amved at Susa in ten months having
sailed three months on the Indus and seven
on the Indian Ocean at last the passage from
the coast of Malabar to the Red Sea was made
m forty dayss

Strabo® who accounts for their sgnorance
of the countries between the Hypanis and the
P, I ICRE

western monsoons from the mouth of the Red
Sea to the coast of Malabar They cast anchor
1n the ports along that coast and never at
tempted to get round the perunsula on this
side the Ganges by Cape Comonn-and the
coast of C del ‘The plan of navig:
1aid down by the kungs of Egypt and the Ro-
mans was ta set out and return the same jear T
‘Thus 1t 15 demonstrable that the commerce
of the Greeks and Romans to the Indses was
much less extensie than ours We know im
mense.countries whrch to them were entirely
unknown we traffic with all the Indian na
trons we even manage therr trade and carry
on their commerse. But ths commerce of the
ancients was carried on with far greater faal
ty than ours Andf the moderns were to trade
only with the coast of Guzerat and Malabar,
and without seeking for the southern ssles
were satisfied with what these islanders
brought them they would certanly preler the
way of Egypt to that of the Cape of Good
Hope Strabo informs us® that they traded
thus with the people of Taprobane

10 Of the Crrawt of Ajnca We find from his-
. - T —nf Vaemne ey

2 Herodotus Melpomene, Iv 4¢
4Phny Vi 2y

s Jbid
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of Prolemy Lathyrus, set owt from the Red
Sea and succeeded Sataspest sent by Xerxes,
and Hanno by the Carthagumans set ont from
the Pillars of Hlercules and faled in the at
tempt,
“The capial pomnt 15 surrounding Africa
was ta discover and double the Cape of Good
Hope Those who set out drom the Red Sea
found this cape nearer by hatf than i would
have been sq setung out from the Medierr
nean The share from the Red Sea s not so
shallow as ¢hat krom the cape to Hercules Pi}
lars 2 The duscavery of the cape by Hercules
Pallars was owing 10 the mventson of the com
pass which permitted them to leave the coast
of Africa and to launch out snto the vast
ocean in order to sail towards the stand of S,
Helena or towards the coast of Braui? It was,
therefore possible for them to sad from the
Red Sea mto the Mediterrancan but not to
set out from the Medsterranean o veturn by
the Red Sea

Thus without making ths grand aremt af
ter which they could hardly hope to retnrn 2t
was mast natural to trade to the east of Aftica
by the Red Sea and to the nestem coast by
Hesaules Pallary

‘The Grecwan kings of Egypt discovered at
first xn the Red Sea that part of the oast of
Afnca which extends {rom the botuom of the
gull where stands the town of Herourn as far
asDura that s to the stras now known by the
name of Babel del Thence to
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along the ocean commenced they knew noth
mp 23 we learn from Eratosthenes and Arteme
sdoras®

Snch was the knowledge they had of the
coasts of Africa 1 Strabo’s time thatss i the
reign of Augustus But after the prnces de
rease, the Romans found out the two tapes
Raptim and Prassum  of which Strabo makes
5o menton because they had not as yet been
ducovered 1t 1s plain that both those names
are of Roman engw

Ptolemy the geagrapher flounshed under
Adrian and Antonres Prus and the awthor
of the Periplus of the Red Sea whoever he
was hved 2 hutle after Yet the former hiouts
known Africa to Cape Prassum ¥ which 15
about the 14th degree of south latitude while
the author of the Pereplus® confines it to Cape
Raptum which is nearly i the tenth degree of
the same lantude In all hkelihood the Jaster
took hs hiumit from a place then frequented
andt Prolemy tus from a place with wlich there
W“as no longt:r any commun wcationt

‘What confirms me sn thss notian 1s that the
people about Cape Prassum were Anthrape
phogs * Prolemy takes notice! of & great num
ber of places between the port or emponum
Aromatum and Cape Raptum but leases an
entire blank between Capes Raptum and
Prassum The great profits of the East India
teade miust have occassoned a negtect of that
of Afnica In fine the Romans nzver had any

tary of Aromatix situate at the entrance of
the Red Sea* the coust had never been sur
veyed by navigators and thes s evident from
what Artemdorus tells us 3 that they were ¢
quatnted wath the places on thar coast but
knew not thesr distances the reasan of whach
15 they successively gamed 3 knowledge of
those ports by land wsthout shing from one
to the other

Beyand thas promontory ar which the coast

s flerodotus Mefpontene w 43

*Add to this what 1 shall say 30 chapicr 13 of
this book on the mavigataon of Hanno

3 In the months of October November Decemn
ber and January the wind so the Atlzntic Ocean
1 found o blow nonth east our stupy therefore
euher cvovt the bine and 19 avasd the wind which
23 there gencrally zast 1hey direct thess course ta
the south of efsc they emer o the tornd one
in those places s here 1k wind 15 west

$ The sea 10 which we gue this name way caled
h,ﬂ;hse;a;gm- he Cult ol Arsbia the name of

they gave (0112t part of the veean w hu

Lardersas c gl it

Sinbo xv

settled nang: they had & d these
several patts by land expeditions and by
means of ships driven on that coast, and as at
present we are well acquaminted with the man
tune parts of Africa but know very leetde of
the inland country the ancients on the conl
trary had a very good kmowledge of the 1
land parts but were alkutast strangers to the
congts 1t

1 and that the Pheessciins sent by Necho
and Eudoxus under Profemy Lathyrus had
made the aireunt of Africa but at the time of

Ubid Asterndorst setded the borders of the
known coas at the ploce called Austricornu and
Eratisthenes, Cramamomferam

TSirubo 1 7 iv g table {of Afreen.

3Tt Persplus 1y stiytinved to Arriat

*Ptolemy v g

0 Took v 7 £

4 58 what rxact deweripuiome Straba and Pl
emy hase groen us of the dillerent parts of Al
Thesr knowledge wir owing to the stveral wars
which (B¢ twa mowt power{ni natsons m the workd
fad waged with the peopte of Afnica to the ath
ancey they had contraceed and io the trade diey
had carvied on with thotw countries
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Prolemy the grogripher, those two vopages
must have been looked upon as fabulous, stace
he places after? the Stmus Magnus, which 1 ap
prehend o be the Gulf of Siam an unknown
country extending from Asia te Africa and
temwnating at Cape Prassum so that the In
dian Ocean would have been no more than a
fake The ancients who duscosered the Indies
fowards the north adsanang eastward placed
thns unknown rountry to the south

1t Of Carthage and Marseilles ‘The Jaw of
natons which prevaled at Carthage was very
extraordwmary all strangers who traded to Sar
dmnz and towards Herculey Pillars thas
haughty repubbic sentenced to be drowned.
Her ol pality was equally surprising she
forbade the Sardimans to cuftwvate therr
lands upon pain of death She wereased her
power by herrichies and afterwards her riches

her power Being mustress of the coasts of
Aftica which are washed by the Meduerra
Bean. she exiended herself along the ocean
ihnﬂtn. by order of the senate of Carthage

d thuny Carth

from Hercules” Pillars as far as Cerne This
place, he says 1938 distant from Hercules Psl
Iars as the latter from Carthage Thn ntuz
ton 1 extremely remarkable It lets ux see
hat Hanno lumted lus setclements to the 25th
degree of north latitude that 15 10 tho of
three degrees south of the Canaries

Hanno bewmp at Cerne undertook another
$oyage uith a vien of making further discos
nes tawards the south He took but litle no-
iee of the contment He followed the coast
for twenty sre days when he was obliged to
Feturn far want of prosistons The Carthagiar
ans it seems made no use of this second enter
Prise Scylax says® that the sea s not mavigible
Beyond Cerne because 1t 11 shallow full of
wud and sea weeds ? and n {act there are
mny of these n those Iatstudes ¢ The Cartha
grnan merchants mennioned by Seylax mighe
find obstacles which Hanno whe bad sty
essels of fifty oars each, had surmounsed Dif
fculties are at mast but relatree bewndes we

ook v

$Sce s Pery phiss undes the arucle on Carthage

*Sec Herndatus Melpomene v §3 on sheob
sades which Syaspes encoutered

< 5ce the charts and wefanons in the i olume
f Collectson of B eyeges that Contribated to the
Establuhment af the Fast inha Company pact
1 p 301 This weed cosers the surface of the
Waler an wuch a manner as $o be saareely p
Ttived and stups @n only pas shrough 1t witly
anfl gale
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ought rat to confound an enterprise m which
bravery and resolution rmst be oxerted wth
things that requare no extraordinary conduct

The selovon of Habnos voywe » 2 fine
fragment of antiquity It wat wnitien by the
rery man that performed 1t

Hits recttal 15 not mingled with ostentation
Great commanders wrate their actions with
simpherty  because they tecene more glory
from facts than from words

The style 15 agrecable to the subject he
deals not i the manellous Al he says of the
chimate of the sl the bebaviour the man
ners of the iphabstants correspond with what
15 every day seen on thas coast of Afruwa one
would wmagee 1t the joural of 2 modern
satjor

¥e observed from Ins fleet thaz m the day
ume there was 2 prodigious silence on the con
unent, that s the night he heard the sound of
vanous muscal instments and that fires
mght then be exerywhere seen some larger
than others ¥ Our refatiens are conformable to
this 1t has been discovered that in the day the
savages renire o the forests ta avoud the heat
af the sun that they bght up great firesn the
night to desperse the beasts of prey and that
they are pussionately fond of music and dane

‘The same wrter describes a volcane with
all the phenomena of Vesusius and relates
that he eaptured tho hairy women who chose
10 e rather than follow the Carthaginians
and whose skins he carreed to Carthage This
has been found nat sard of probabslity

“This narration i3 5o much the more valua
blc a3 it 35 a monument of Pume anuqinty
and hance alorre it has been regarded as fabu
lous. For the Romans retamed thetr hatred of
the Carthagumrans even alter they had de
stroyed them. But it was wictory slone that de
aded whether we ought to say the Punic or
the Roman faith.

Same moderns® hase nmbibed these preju
drees What has become say they of the citses
described by Hanno of which cven s Pliny s
tsme there semained no vestiges? But it would
have been 3 wonder indeed of any such ves-
uges had remained Was i 2 Connth or Ath
eny that Hanno built on 2hoe coases? He left
Carthaginian famalees ta such places 25 were

SPliny v 4 tells o the w2 me theng speaking of
Mount Arlas  Noctibus macare crebris sgmbur,
Oibiaviam canin {impanorurque sanitu streperc,
aerminer wterdin cerns

My Dodwell Sec b« Dissertation gn tHaana s
Periplus
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2 4 ta=  mnes which were of hittle value they might
well be astonished at their abundance
- In the war that brok.c out for the succession
K PN -

the ruins of these cities evert still i betng who

15 it that would venture into the woods and

marshes to make the discovery? We find how
- PR

Hanno there are no others for the same
reason that there are no others of Carthage 1t
se!

“The Carthagimans were 1n the high.road to
wealth and had they gone so far as four de
grees of north latiude and filteen of longt
tude they would have discovered the Gold
Coast They would then have had a trade of
much greater smportance than that which 13
carried on at present on that coast at a time
when America seems to have degraded the
riches of all other countries They would there
have found treasures of which they could nev
er have been deprived by the Romans

Very surprising things have been said of the
riches of Spain If we may believe Arnistotle
the Phanicans who amived at Tartessus
found so much silver there that their ships
could not hold 1t all and they made of thiy
metal their meanest utensils The Carthagin
1ans according to Diodorus  found so much
gold and silver i the Pyrenean mountains
that they adorned the anchors of therr ships
with 1t But no foundation can be bwilt on
such popular reports Let us therefore exam
1ne the facts themselves

We find in a fragment of Polybwus cited by
Strabo 3 that the silver mines at the source of
the rver Bxtis in which forty thousand men
were employed produced to the Romans
twenty five thousand drachmas a day that s
about five milion Livres a year at fifty livres
to the mark The mountains that contained
these mines were called the Silver Mountans ¢
which shows they were the Potos: of those
umes At prc:cm the mines of Hanmer do

- . P .

104 Wonderful Things
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«3fons argentarius

of Spain 2 man called the Marquss of Rhodes
of whom 1t was said that Irc was ruuned in gold
mines and enriched in hospitals 5 proposed to
the court of France to openr the Pyrenean
mnes He alleged the example of the Tynans
the Carthagmnmans and the Romans He was
permutted to search but sought n vamn he
still alleged and found nothung

The Carthaginians beng masters of the
gold and silver trade were willimg to be so of
the lead and pewter These metals nere car
ned by land from the ports of Gaul upon the
ocean to those of the Mediterranean The
Carthaginians were desirous of recers tng them
at the first hand they sent Himtleo to makea
settlement a0 the isles called Cassitenides®
which are 1magined to be those of Scilly

These voyages from Bxuca o England
have made some persons imagine that the Gar
thaginians knew the compass but 1t 15 very
certain that they followed the coasts There
needs no other proof than Hinulcos being

that he mught not show her the way to Eng
land ® plainly inumates that those vessels were
very near the shore when they fell i with
each other

The ancients might have performed voyages
that would make one imagine they had the
compass though they had not 1f a pilot was
far from land and during Jus voyage had such
serene weather that in the mght he could al
ways see a polar star and in the day the rising
and settng of the sun it 1s certamn he might
regulate his course as well as we do now by the
compass  but this must be a fortuitous case
and not a regular method of navigation

We see 1n the treaty which put an end to
the first Punic war thae Carthage was princt
pally attentive to preserve the empire of the
sea and Rome that of the Iind Hanno ® 1n his
negotiatton with the Romans declared that
they should not be suffered even to wash their
hands in the sea of Sicaly tlicy were not per
mutted to smil beyond the promontorium pul
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thrum, they were forbidden to trade in Ssaly,
Sasdsmia and Africa except at Carthage ' an
exception that proves there was no desgn to
farour them m therr trade with thar oty

In early times there had been very great
wars between Carthage and Marseilles? en the
subjectof fishtng After the peace they enteved
Jowmntly intoe economrcal commerce Marserlles
3t lenpth grew yealons especually as bong
equal to.her sval mandusizy she had become
rafertar 10 her 1 power Thus s the motive of
her great fidebty to the Romans The war be
tween the Jatter and the Carthaginmans
Spamn was a source of riches to Manseittes
which bad now beoome there maganne The
rumn of Carthage and Connth still mcreased
the glory of Marseilles and had it not been
for the civil wars, an which tha republic ought
on no account to have engaged she would
have been happy under the protection of the
Romans wha were nat the least jeatous of her
tommerce

¢ The Isle of Delos Afithndales Upon the
destruction of Cannth by the Romans the
merchants retured to Delos an ssland which
Iza relrgious conssderationsas looked upon
352 place of safety # besides 2 was extremely
well stunted for the commerce of Italy and
Asa which since the reduction of Alnca and
the weakenng of Greece, had grown more im
portant,

From the ensliest times the Greeks as we
have already observed sent colomes to Pro-
pontis and to the Euxine Sea—calomes which
Tetained thew laws and hberies under the
Persans. Alevander having underuaken tu
expedition agamnst the batbanians enly did
not molest these people ¢ Nosther does it 2p
pear that the kings of Pontus who were mas
o712 of many of those calamey ever deprined
them of thew own enil government ®

The power of those kings increased as soon
3y they subdued those cmes® Misthrudates

1n the parws subject to the Gisthaginians

£ jusn X g

SeeStralo x

+}e confirmed (he Iibersy of the at of Amsts
a0 Atheman eofony whsch Bad epjored a populat
gonemment evens onder the lugs of Periy L
Qulius hiavng taken Stnone and dmisue restora
shem to theur 1 beety and recailed the inhatitants
who had fled on baard thess shps

35e¢ what Appian wines conceyming the Pha
fagorcans ihe Amisians and the Synopians 10
13 treatise Of the {har aquinat Myhndater

* ppian to regard to the smumetse r€33
rey which Muhndates emplosed
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found Rumself able to fure woops on avery
side 1o repaw fus frequent losses to have 2
mulutnde of workmen ships, and maliary
smachines to procure haimself athes to bnbe
those of the Romans and even the Romans
themselves to keep the barbanans of Asia and
Furope m his pay 7 to contue the war for
mary years and of counse to disaiphne his
troeps he found himself able to tram them o
arms, to mstrack them in the mmluary ant of
the Romans * and to form constderahle budies
out of thewr deterters 0 aword bt found him
self able to sustamn great losses and to be fre
quentlv defeated without bemg rumed * nes
ther would he have been rusned sf the voluptu
ous and barbarous king had not destroyed, in
Iis prosperous daye what had beon dene by
the grezt prince i times of ads evsity

Thus 1t was that when the Romans had ar
1ned at their fughest prtch of grandeur and
seemed to have nothmng to apprebend but
from the awbation of thewr own subjects Mith
rudates once more ventured to contest the
mughty pmat which the overthrow of Plulip
of Antiochus and of Persens had already de-
aided Never was there @ more destructive war
the twa contending parues being possessed
af great power and recesting alwermate advan
tages the sphabuants of Greece and of Aua
£ei) 2 sacnifice in the quarrel exther as faes ot
a¢ friends of Mithridares Delos was inolved
i the general fatality and commerce {aded
on every nide  whith was a necessary conse
quence, the peaple themsehves beang dessroyed

The Romans in pursuance of 2 system of
which I hate spoken clsewhere 0 acting as de-
stroyers that they mught pot appear as won

werors demohished Carthage and Connth 3
practice by which they would have nuned
themsebves had shey not subdued the world
When the kings of Pomtus became masters of
the Greek colomses on the Euxine Sea they
wok rase nat ta destroy what was to be the
foundation of thesr own grandeur

18 Of the Census of the Romans as to ary
me Afarrs The Romans lnd no stress on
anythiag but their fand forees who were des-

t5ce Appian Of the Iar agarnss Mishssdates
o5ad

#11e doat 2L one time 3 mo.000 men 3¢t hie saoa

vocrurted b s svm &
1§ the Consideratians on the Cawes of the

Tveand Declenssan of {he Roma s Grandeur

Thowe wheh he had busnied thoe which he

Freqmeniy 10w s the treachery of b own o™

T home whueh weee found afier bis
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ciplined to stand firm to fight on one spot
and there bravely to die They could not like
ST e

the Greeks! much less to that of the Romans

They destined _therelore to the sea only
those citizens who were not considerable
enough to have a place in theur legtons 2 Their
marnes were commonly {recdmen

At thus trme we have nesther the same &5
teem for Jand forces not the same contempt
for those of the sea In the former art has de
creased  an the latter 1t has augmented { now
things are generally esteemed in proportion
to the degree of ability requisite to discharge
them

14 Of the Genius of the Romans with vespect
to Commerce The Romans were never dis
tinguished by a jealousy for trade They at
tacked Carthage as a rival not as a commer
aal patton They favoured trading cities that
were not subject to them Thus they increased
the power of Marseilles by the cession of a
large ternitory They were vastly afrard of bar
barans but had not the least apprehension
from a trading people Therr gemus thewr
glory their miitary education and the very
form of therr government estranged them
Irom commerce

In the aity they werc employed only about
war clecions factions, and law suats 1n the
country about agnculture and as for the
provinces a severe and tyrannical govern
ment was mcompatible with commerce

But their pohitical constitution was not more
opposed to trade than thar law of nations
“The people  says Pomponius the civilian $
with whom we have nerther friendship nor
hospitality nor alliance are not our ¢cnemues
however if anything belonging, to us fallsinto
theirr hands they are the proprictors of 1t
freemen become their slaves and they are up
on the same terms with respect to us

Their vl law was not Jess oppressive The
faw of Constantine ¢ after having stigmatised
as bastards the cluldren of a mean rank who

1A Plato has obsened Laws v

1Polybus v

1Sec the Conuiderat ans on the Causes of the
Ruse and Declension of the Roman Cran feur

$1bid

dLeg 5 § 2 f] De Captius

.
Q12 “mercumonus lice prafuit —Leg 1
Cod e namral Hoerit " ’ €
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had been married to those of 2 supertor sta
tion confounds women who retarl merchan
dise with slaves wath the mistresses of taserns
with actresses with the daughters of those
who keep public stens or who had been con
demned to fight in the amphitheatre this had
1ts origin mn the ancient istitutions of the Ro-
mans

1 am not ignorant that men prepossessed
with these two rdeas (that commerce 15 of the
greatest service to a state and that the Ro-
mans had the best regulated government m
the world) hase believed that these people
gready h ¢ and d
but the truth 1s they seldom troubled their
heads about 1t

15 Of the Commerce of the Romans with the
Barbartans The Romans hawing crected a
vast empire m Curope Asr and Africa the
weakness of the people and the tyranny of
therr Jaws united all the parts of this immense
body The Roman policy was then toasord all
communcation with those natrons whom they
had not subdued the fear of carrying to them
the art of conquertng made them neglect the
art of enriching themselves They made laws
to Iunder all commerce with barbarians ‘ Let
nobody  said Valens and Grattan7 send
wine or or other iquors to the barbarians
though 1t be only for them to taste  Letno
one carry gold to them  1dd Gratan Valen
timan and Theodosias ¢ rather if they have
any let our subjects deprrve them of it by
stratagem  The cxportation of won was pro-
hibuted on pam of death

Domittan & punce of great tumdity of
dercd the vines m Gaul to be pulled up * Irom
fear no doubt lest their wines should draw
thither the barbarians Probus and Julman
who had no such fears gave orders for thetr
being planted agam

Lam seauhle thar, wpon, the declension of
the Roman empure the birbarsans obliged the
Romans ta establish staple towne and to trade
with them But even ths 13 a proof that the
munds of the Romans were averse to com
merce 1®

16 Of tle Commerce of e Romans with
Arabia and the Indies The trade to Arabm
Yfeg al larbaricum Cod qua fes exportart
non debeant
Xleg 2 Cod de commerc et mercator
#1ricap us flar of tle Persians |
19See the Considerations on t} e Causes of the
Rese an ! Declension of the Roman Grandeur
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Felor and that 1o the Indes were the two
branches and almost the only ones of thewr
foresgn commerce The Arabmns nere

sessed of mmmense riches whuch they found in
thar seas and forests and as they soMd much
and purchased Intle they drew to themsalves
e pold and silver of the Romans * Augustus *
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1antage to the Romans They were obliged ta
export their builion thither though they had
not like us the yesousce of Amenca which
supphes what we send away 1 2m persnaded
that one of the reasons of thew wereasiog the
value of thewr specie by establishing base comn
was the scarcrty of siver owing to the coptin
ual of 1t to the Indies and

being well apprised of that opul resohed
ibey should be exther tus fiends or b ene
mies With this vtew he sent Elos Gallus
from Egypt mto Arabia This commander
found the people mdolent peaceable and un
shilled 1o war He fought butles taid sieges
1o towns and lost but seyen of his mest by the
sord but the perfidy of s guides long
marthes the cimate want of provisiony dis
tewpers and sllconduct caused the rum of
lus army

Hey asherelore obliged to be content with
tading to Arabia n the same manner as ath
€ nations that s with giving them gnld;r;’d

though the commaduties of this couniry were
sold at Rome at the rate of cent per cent thys
profit of the Romans, beng obtaned fram
the Romans themselves coutd nof ennch the
empire

It may be alleged, on the ather hand that
this commerce imcreased the Roman navige
tion and of course ther power that new
merchandue augmented therr wland wade
gave encouragement to the atts and employ
ment 1o the mdusinous  that the pumber of
subjects rulupl ed i proportion to the new
means of support that thus new commerce
was prod: of Yucury which I have proved

slerin ge for thewr e
Europeans trade wich them sull in the same
manner the camvans of Aleppo and the royal
vessel of Suez carry thither immense sums ¥

Nature had formed the Arabs for com
werce not for war but when these quiet pea-
ple came 1o be near neighbours to the Partht
ans and the Romans they acted as swxhianes
10 both natsons s Gatlus found them 3
uading people Mahomet happened (o find
shem tramed to war he spired them with
enthusiasr which Jed them to glory and con
quest,

The commerce of the Romans to the Indies
w33 very considerable Strabot had been s
formed ' Egypt chat they employed 15 this
navigauon one hundred and twenty vessels
this commerce way carrsed on enurely with
bulhon “Fhey sent thuthex ~mnually fifty mul
hons of sesterces Pliny? says that she merchan
dise brought thence was sold at Rome at cent
Per cent profit He speaks I beliene too gen
erally 1{ thay trade had been so vastly profita
Yle everybody would have been willing taen
@‘x:'; At and then It wouly Bave Seem x o

n

It will admt of o quession whether the
trade to Araba snd the Indies was of any ad

Piny vi 29 and Strabo xv

titnd

 The earavans of Aleppa and Suez ) 1h ther
amtially to the val ¢ of about two s 1l anc of
1 vt and as my ch smare clandest nely 15 roval
“exel of Suez carnies th ihey abo two m 1l ant

$Book » p a8 ol 1597

$Bock w. 28

to be ay favourable to a monarchical govern
ment 25 fatal to 2 commonwealth that this es
tablishmens was of the same date as the fall of
their republic that the luxusy of Rome had
become necewsary and that 1t was extremely
proper that a ¢ty wiuch had accwmulated alf
the wealth of the unierse should refund #t by
ats Jucwry

Steahio sxys* that the Romans varrsed ot 3
far more extensive commerce with the Indies
than the kings of Egypt but 1t s very extraor
dinary that those people who were so latle
acquainted with commerce should have pad
more aitentson to that of India than the Egyp-
uan kings whase domuuons i3y so conven
sently for 1 The reason of thu must be ex
plamed

After the death of Alexander the kungs of
Egypt established 2 mantime commerce with
the Indics while the kangs of Spria who were
possessed of the more eastern provinees and

q of the Indres d that

commerce of which we have wken nauce
anemvek chasvar Wk dseanmad e grant
Iy by fand and partly by mvers and had heen
further facthated by meany of the Macedonn
an colomes wsomuch that Europe had com
mumcation with the Indies both by Fgypt
and by Syriza The dumembering of the fatter
kingdom whence was formed that of Ractn

# 3t cays Lok 1 that (f e Romane employed 3
1undsed and twenty sh o 0 K at trade and i
book xn that the Greeza Mngs scarcely am
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ana &id not prove 1n any way prejudicial to
this commerce Marmus the Tynan quoted
by Prolemy ! menttons the discoveries made in
India by means of some Macedontan mer
chants who found out new roads which had
been unknown to kings 1n therr military ex
peditions We find m Ptolemy? that they went
from Peter s tower? as far as Sera and the dis-
covery made by mercantile people of so dis
tant a mart situated 1n the north-east part of
China was a kind of prodigy Hence under
the kings of Syrta and Bactriana merchandise
was conveyed to the west from the southern
parts of India by the fiver Indus the Oxus
and the Caspran Sea while those of the more
eastern and northern parts were transported
from Sera Peter’s tower and other staples as
far as the Euphrates Those merchants direct
ed their route nearly by the fortieth degree of
nonh Jatnude through countres sstuated to
the west of China more cvilised at that ume
than at present because they had not as yet
been inlested by the Tartars

Now while the Syrian empire was extend
1ng 1ts trade to such a distance by Jand Egypt
did not greatly enlarge its mariime com
merce

‘The Parthians soon after appeared and
founded their empire and when Egype fell
under the power of the Romans this empire
was at its height and had recerved 1ts whole
extension

‘The Romans and Parthians were two rival
nations that fought not for dominion but for
their very existence Between the two empires
deserts were formed and arrmes were always
stationed on the frontiers so that instead of
there being any commerce there was not so
much as communication between them Am
bitton jealousy rel gion national antpathy
and difference of manners completed the sep-
aration Thus the trade from east to west
which had formerly so many channels wasre
duced to one and Alexandnia becoming the
only staple the trade to this city was immense-
Iy enlarged

We shall say but one word of therr mland
trade Its principal branch was the corn
brought to Rome for the subssstence of the
people but this was rather a political affair
than a pomt of commerce On this account

1Book 1 2

2Book { 13

20T hostmp place Peter s to ect i the bun
dredih degree of longitude and about the forti
eth of lat tude.
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the salors were favoured with some privileges
because the safety of the empire depended on
therr vigilance ¢

17 Of Commerce after the Destruction of the
Western Empure After the invasion of the Ro-
man empure one effect of the general calamity
was the destruction of commerce The barba
rous nations at first regarded 1t only as an op
portuntty for robbery and when they had sub-
dued the Romans they honoured 1t no more
than agniculture and the other professions of
a conquered people

Soon was the commerce of Europe almost
entirely lost The nobility who had every
where the direction of affairs were in no pamn
about 1t

Thelaus of the Visigothss permutted private
people to occupy half the beds of great rivers
provided the other half remarned free for nets
and boats There must have been very little
trade 1n countries conquered by these barban
ans

In those times were established the ridicu
lous nghts of escheatage and shipwrecks
These men thought that as strangers were not
united to them by any awil law they owed
them on the one hand no kind of justice and
on the other no sort of pity

In the narrow bounds which nature had
orginally prescribed to the people of the
north all were strangers to them and in their
poverty they regarded all only as contributing
to their riches Bemg established before thewr
conquest on the coasts of a sea of very hittle
breadth and full of rocks from these very
rocks they drew therr subsistence

But the Romans wha made laws for all the
world had established the most humane ones
with regard to shipwrecks® They suppressed
the rapine of those who inhabited the coasts
and what was more still the rapaaity of their
treasuries ?

18 4 particular Regulation The law of the
Visigoths made however one lation 1
favour of commerce * It ordarmned that foregn
merchants should be judged 1n the differences
that arose among themselves by the laws and

4Sucton 13 Life of Clauhiws 8 Leg 7 Cod
Thealos de na neularns

sPook vir it 4 §

$Toto tiulo if de incend rurn et naufrag
Cod de naufragus Leg 8 ff ad leg Cornel de
sicarns

Tleg 1 Col de naufragns

*Dock x1 Ut 3, §2
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by judges of thew own naton This was found
€d on an established custom among all muxed
People that esery man shauld live under s
own Jaw-—a cusiorm of whach I shall speak mere
at farge 1n another place

ty Of Commerce after the Decay of the Ro
man Pou er tn the East The Mahomedasns ap-
peared g ded and dispersed
themselses Egypt had particular sovereigns
these carned on the commerce of lodia and
being possessed of the merchandise of this
countty drew to themselves the riches of all
other nations The sultans of Egypt were the
most powerful princes of those times Hastory
informs us with what a constant and well
Trgulated force they stopped the ardour the
fire ang the impetnosuty of the crusades

20 Hew Commerce broke through the Bar
barism of Eurape Anstotles philosophy be
ing carried to the west pleased the subde gen
uses who were the rtuost of those times of
sgnorance. ‘The schoolmen were infatuated
with it and borrowed from that philosopher!
2 great many netions on lending upon wmter
st whereas us source mught have been easily
traced sn thegospel m short they condesaned
1 absolutely and m all cases Hence com
Merce whach was the profession only of mean
Persans became that of knaves for whenever
a thing s fortudden which nature permis or
Recessity yequires those who do st are looked
Wpon as dishonest.

Commerce was transferred to 2 nation cov
ered with infamy and soon ranked with the
most shameful wsuty with monopalies with
the levying of subsidres and with all the dis
honest means of acquunng wealth

e Jews entrched by thei exactions were
Pillaged by the tyranny of prnces which
Pleased ;ndecd but dud not ease the peaple?

What passed 1n Englind may sene to give
s an idex of nhat xas done i other coun
teres hang John having unprisoned the Jews
1 order to obtamn ther weahih there were
few who had not a1 least ane of ther evey
flucked aut Thus did that kg admmsster
Justiee A certamn Jew who had 2 tooth pulled
out every day for sesen dass successisely gave

ESec Ar votle Poltos g so

5ce 1 Marea Hispowien the comntutions of
Aragon i the years 3228 and rag)_and in B
2ol the agseement in o & \ear 1306 betheen e
King the Cointess of Champagne and Guy of

myucrre
VSta Survey of Landon 11 P 54
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ten thousand marks of sther for the eyghth,
Henry 1if extorted from Aaron a Jen atYosk
fourteen thousand murks of mber and ten
thousand for the queen In those times they
did by violence what 1s now done 1 Poland
with some semblance of moderauan As prin
ces could not dave into the purses of ther sub
Jects because of their privileges they put the
Jews to the torture who were not considered
as atzens

Atdast a custom was tatroduced of confiscat
ing the effects of those Jews who embraced
Chnstarety This ndiculous custom 15 known
only by the law which suppressed st The
most vain and trdfling reasons were geven wm
Justificanion of that proceeding 1t was alleged
that 3t was proper to try them i order to be
certasn that they had entirely shaken off the
slarery of the devdl But it s evident that this
confiscation was a specres of the night of amor
tisation o recompense the prince or the
lords for the taxes levied on the Jews which
ceaved on thess embracing Chrstanmity® In
those times men hike lands were regarded 2y
property I cannot help remarkang by the
way how thus nauon has been sported with
from one age to anather at one tme thew ef
fects were confiscated when they were withing
to become Chrestians and at another #f they
refused ta turn Chnstians they were ordered
o be burned

In the meantume commerce was seen fo
arme {tam the bosom of vexation and despase
The Jews proscibed by wurns from every
country found out the way of saving thesr ef
fects Thus they rendered thewr retreats for
ever fixed for though primces might have
been walhing to get nid of cherr persons yet
sthey did nat choose 10 ge nid of thesr money

The jews mvented letters of exchange®
commerce by th smethod beczme capable of
eluding violence and of mantanng every
where its ground  the nichest merchant hay
mg none but nvisible effecss which be could

<The wd ot pavsed at Banille qeh of Apsil 1302

$Ii Frnce the Jews were slacos in mortman
and the tord (hesr arcomsons \lr Drusset men
fane g x t raade wt the vear ezl b
meen the fung and Thabrmr Couni of Cham
pagne by wh ch 5 was agroed that the Jows of
ihe onc shauld not lend in the tands of the other

St known thet unler Phigp Augusts and
Phip the Long the Jens cho were chaed from
France ook refage m Lomvady and shat there

cret letters drana upon (ume (o wham they had
erueted therr effcets o France which wete 2c

erpr
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consey mmpercepubly wherever he pleased

The Theologians were obliged to lunit ther
principles and commeree which they had be
fore connected by main force withknavery re
entered 1f I may so express myself the bosom
of probaty

Ihus we owe to the speculatons of the
schoolmen all the musfortunes which accom
pawsed the destruction of commerce ! md to
the avarice of princes the establishment of a
practice which puts 1t 1n some measure out of
their power

From this ume 1t became necessary that
princes should govern with more prudence
than they themselves could ever have imag
ned for great exertrons of authority were 1n
the event found to be smpoliic and from ex
perence 1t ts mamfest that nothing but the
goodness and lenity of a government can
make 1t flounish
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which were made some tme after Ttaly wis
no longer the centre ol the trading world 1t
was 1f I may be pernutted the expression only
a carner of the universe and 1s so sult The
commerce cven of the Leyant depending novw
on that of the great trading nattons to both
the Indies Italy even mn that branch can no
longer be considered as a principal

The Portuguese traded to the Indics w
right of conquest The constratning Taws
which the Dutch at present smpose on the
commerce of the Lttle Indian princes had
been established before by the Portuguese?

The fortune of the housc of Austria was
prodigious Charles V succeeded to the pos
« am ed et 1A e e

new world paying him obesance
f her Columbus d

W e begin to be cured of Macl and
recover from it every day More moderation
has become necestary in the counals of
princes What would formerly have been
caffed a master stroke 1 politics would be
now mdependent of the horror it might
occasion the greatest rmprudence

Happy 15 1t for men that they are in a siiza
tion 11 which though their passions prompt
them to be wicked 1t s nevertheless to ther
1ngerest to be humane and virtuous

@1 The Discovery of two new Worlds and in
what Manner Europe 1s affected by st The
compass opened 1f I may so express myself
the universe Asia and Africa were found of
which only some borders were known and
America of which we knew nothing

(‘Thc forluguese sauling on the Atlantic

Sta Cuswovely oo Mozamb que Melinda
and Calicut hase been sung by Camoens
whose poems make us (eel something of the
charms of thie Odyssey and the magnificence
of the Eneid

“The Venctians had hitherto carried on the
trade of the Indies through the Turkish do
mintons and pursucd 1t in the midst of op-
pressions and discouragements By the discov
ery of the Cape of Good Hope and those

P . .

P red America
and though Spain sent thither only a force so
small that the lenst prince m Ewvrope could
have sent the same yet 1t subdued two vast
emptres and other great states

While the Spamiards discovered and con
quered the west the Portuguese pushed thet
conquests and discovenies 1n the cast These

suit

But the other nations of Europe wonld not
suffer them quictly to enjoy ther shares The
Dutch chased the Portuguese from almost all
their settlements in the East Indies and scver
al other nations planted colonies 1n Amenca

The Spaninrds conudered these newly dis
covered countries as the subject of conquest
while others more refined i thewr Views
found them to be the proper subjects of com
merce and upon this panciple directed their
proceedings Hence several nagions have con
dlucted themselves with so much wisdom that
they e puven 1 kind of sovereignty to com
panses of merchants who governing these f2r
distant countries only with a stew to trade
have made a great accessory power without
embarrassing the principal state

The colonies they haye formed age undera
Kind of dependence of which there are but
very few instances in all the colopies of thean
cients whether we consider them as holdings
of the state itsell or of some trading company
established 1o the state

15ee the account of Pyrard pait 1 15
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mother country alone shall trade i the col
ontes and that from svery good reason be
cause the destgn of the settlement was the ex
tension of commerce not the foundation of a
aty orof a new empire

Thus 1t 1s still a fundamental law of Europe
that all commerce with a foreign colony shall
be regarded as a mere monopoly punishable
by the laws of the country and mn this case
Wwe are not to be directed by the laws and prec
edents of the ancrents which are notat all 2p
plicable

It 1s hikewise acknowledged that 2 com
merce established between the mother coun
tries does not include a permussion to trade i
the colones for these always contmnue m a
state of prohibstion

The disadvantage of a colony that loses the
Iiberty of commerce 15 visibly compensated by
the protection of the mother country whode
{end‘ 1t by her arms or supports it by her
aws

Hence follows a third law of Europe that
when a foreign commerce with a colony 1s pro
hibited 1t 15 not Tawful to trade 1n those seas
except in such cases as are excepted by treaty

Nations wha are with respect to the whole
globe what individuals are mn a state are gov
emed hike the latter by the laws of nature
i:u‘l by particular laws of thetr own making

o [t

“ haes  ac

keep as far distant from the sea-coast as 2 horse
could gallop ¢

The great distance of vur colontes 1s not an
meonsenence that affects their safety for 1f
the mother country on whom they depend for
thetr defence 15 remote no less remote are
ose nations who rival the moatiier country
and by whom they may be afratd of being con
quered

1 £ . e e

Ut us

4The Ring of 1erx a ot liged 1 mself by treaty
not to sart with any ves el of war bevor 1 the Cyan
€an rocks and the Chehdonean iley —Tlutarch

Ctmon
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Besides this distance 1s the cause that those
who are established there cannot conform to
the manner of lving 1n a climate so different
from their own they are obliged therefore to
draw from the mother country all the con
veniences of Iife The Carthaginians$ to ren
der the Sardimans and Corsicans more de
pendent forbade their planting sowng or
doing anything of the kind under pain of
death so that they supplied them with neces
sanes from Africa

The Europeans have compassed the same
thig without having recourse to such severe
laws Qur colonies m the Caribbean islands
are under an admirable regulation in thus re
spect the subject of theiwr commerce 1s what
we neither have nor can produce and they
want what 1s the subject of ours

A consequence of the discovery of Amertca
was the connecting Asia and Africa with Eu
rope 1t furnished materials for a trade with
that vast part of Asta known by the name of
the East Indies Silver that metal so usclul as
the medium of commerce became now as mer
chanduse the basis of the greatest commerce 1n
the world Infine the navigation to Africa be-
came necessary m order to furmush us with
men to labour in the mines and ta cultiate
the lands of America

Furope has armved at so high 2 degree of
power that nothing m history can be com
pared with 1t whether we consider the 1m
mensity of its expenses the grandeur of its en
gagements the number of its troops and the
regular payments even of those that are least
sericeable and which are kept only for 0s
tentation

Father Du Halde says® that the interior
trade of China s much greater than that of all
Europe That mght be [ our forerqn uide

22 OF ole Rk arhwol S drow from
4merica 1 Europe has derived 5o many ad
vantages from the American trade it seems
natural to imagine that Spam must have de-
rised much greater 7 She drew from the newly

s Anistotle Of Vonderful Th ngs Livy dec 2

i
$hook @i p 1m0
TThs has been alredv shown in a2 small
treise U Titien by the author about tmenty
yar ago whch Tas Teer zimos ent rely
corporated in the present work
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discovered world so prodigious a quantity of
gold and silver, that all we had before could
not be compared with 1t
But {what one could never have expected)
thus great kingdom was everywhere baffled by
its musfortunes Phithp II, who succeeded
Charles V, was obliged to make the celebrated
bankruptcy known to all the world There
never was a prince who suffered more from
the murmurs, the insolence, and the resolt of
troops constantly 1l paid
From that time the monarchy of Spatn has
been incessantly dechining This has been ow-
ing to an mtenor and physical defect in the
nature of those riches, which renders them
sam--a defect which increases every day
Gold and silver are exther a fictimouns or a
representative wealth The rtepresentative
signs of wealth are extremely durable and 1n
their awn nature but little subject to decay
But the more they are multiplied the more
they lose their value because the fewer are the
things whuch they represent
‘The Spaniards after the conquest of Mexi
co and Peru abandoned therr natural riches,
n purstt of a representative wealth which
daily degraded atself Gold and silver were ex
tremely scarce in Europe, and Spain becoming
all of a sudden mustress of a prodigtous quan.
tity of these metals concerved hopes to which
ahe had neyver before aspired The wealth she
found 1n the conquered countries great as 1t
was, did not, however, equal that of their
munes. The Indians concealed part of it and
besides, these people, who made no other use
of gold and silver than to give magnificence
to the temples of their gods and to the palaces
of thetr kings sought not for 1t with an avarice
like ours In shore they had not the secret of
drawing these metals Irom every mine, but
only from those i which the separation might
be made with fire they were strangers to the
manner of making use of mercury, and per-
haps to mercury sself
However 1t was not long before the specie
of Europe was dpubled, this appeared {rom
the price of commodities, which everywhere
was doubled
The Spamiards rtaked into the munes,
scooped out mountains insented machines to
draw out water, to break the ore, and separate
1t, and as they sported with the lives of the In
dians, they forced them to labour without
mercy The speae of Europe soon doubled
and he profit of Spain diminsshed tn the same
proporuon, they had every year the same
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quantity of metal, which had become by ont
hall less precious

In double the time the specie sull doubled,
and the profit still dimimished another half

It dimunished even more than half let us
see 1n what manner.

To extract the gold from the mines, to give
1t the requisite preparations, and to mmport 1t
smto Europe, must be atended with some cet
tan expense, I will suppose this ta be as 110
64 When the speaie was ance doubled, and
consequently became by one half less precious,
the expense was as 2 to 65 Thus the galoon:

. ou e B p

It 15 about two hundred ‘years since they
have worked therr Indian mines I suppose
the quantty of specie at present in the trad
ing world 15 to that before the discor ery of the
Indies as 32 1510 1, that s 1t has been doubled
five times 1n two hundred years more the
same quantity will be to that before the dis-
covery as 64 15 to t. that 1s st will be doubled
once more Now, at present, fifty quintals ot
ore yield four, five, and s< ounces of gold,'
and when 1t yrelds only two, the miner Té
cesves no more from 1t than s expenses In
two hundred years, when the miner will €x
tract anly four, ths toa will only defray his
charges There will then be but lutle profit
to be drawn from the gold mines The same
reasoming will hold good of silver, except that
the working of the siher smines 1s a little more.
advantageous than those of gold

But, 3t mines showld be discovered so frurt-
ful as to guve a much greater profit, the more
frutful they may be, the sooner the profit will
cease

The Portuguese in Brazil have found mines
of gold 5o rich? that they must necessarily very
soon make a wonmiderable duminution 1n the
profits of those of Spain, as well as 1n their
own

1See Frezer Poyages
2According to Tord Amson, Turope recves
ELETY var Tonee Tions | o e e

chard ma 0



CHAP 23
Ihase frequently heard people deplore the
Dlindness of the court of France who repulsed
Chnistopher Columbus when he made the
proposal of discovering the Indies Indeed
they did though perbaps without design an
. .3 a

to put an end to hus misery

The compames and banks established 1n
many nations have put a finishing stroke to
the Iowermg of gold and silver asa sign of Tep-
resentation of riches for by new fictions they
have multiplied 1n such a manner the signs of
wealth that gold.and silver having this office
only in part haye become less precious

"Thus public credht serves instead of mines
and dimimishes the profit whch the Spaniards
drew from thewrs

‘True st 1s that the Dutch trade to the East
Indues has increased 1 some measure the val
ue of the Spamsh merchandsse for as they
carry bullion and give 1t 1n exchange for the
merchandise of the East they ease the Span
1ards of part of a commodity which in Europe
abounds too much

And this trade 1n which Spam seems to be
only wndirectly d 1t as
€0 that nation as to those who are directly em
Ployedn carrying it on

From what has been said we may form a
Judgment of the last order of the councl of
Spain_which prohibits the making use of gold
and silver in gildimgs and other superflmties
a decree as ndiculous as it would be for the
states of Holland to prolubat the consumption
of spices

My reasoming does not hold good agamnst
all mines those of Germany and Hungary
which produce Iittle more than the expense
of workmg them are extremely useful They
are found 1n the prnaipal state they employ
many thawsimd nren who there consume therr
superfluous commodities and they are prop-
erly a manufacture of the country

The mnes of Gesmany and Hungary pro-
mate the culture of land the working of those
©of Mexico and Peru destroys it

"The Indies and Spatn are two powers under
the same master but the Indaes are the prin
cipal while Spain 1s only an accessory Ttisin
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Aatn for politics to attempt to bring back the
principal to the accessory the Indies will al
wa)s draw Spain to themselies

Of the merchandise to the value of about
Lty millions of livres annually sent to the In
dies Spain furnishes only two millions and a
half the Indies trade for fifty millions the
Spaniards for two and a half

‘That must be a bad kind of riches which de
pends on acaident and nat on the industry of
a nation on the number of us nhabitants
and on the cultivation of its lands The king
of Spain who recenes great sums from his
custom house at Cadsz 1s 1n this respect only
a nich individual 1n 2 state extremely poor
Everything passes between strangers and him
self while Jus subjects have scarcely any share
m 1t this commerce 13 independent both of
the good and bad fortune of hus kingdom

Were some provinces of Castile able to gnve
him a sum equal to that of the custom house
of Cadiz hus power would be much greater
his niches would be the effect of the wealth of
the country these provinces would animate
all the others and they would be altogether
more capable of supporting their fespective
charges 1nstead of 2 great treasury he wonld
have a great people

28 A4 Problem It 1s not for me to decide the
question whether 1f Spain be not herself able
to carty on the trade of the Indies 1t would
not be better to leave 1t open to strangers [
will only say that it 1 for therr advantage to
load this commerce with as few obstacles as
pobitics will permit When the merchandise
which several pattons send to the Indsesasvery
dear the inhabutants of that country gine a
great deal of their commodities which are
gold and silver for very lnttle of those of for
&xgners the contrary to this happens when
they are at a low price It would perhaps be
of use that these nauans should undersell eack
other to the end that the merchandise carned
to the Inches nught be always theap These
are principles which deserve to be examined

without separating them however from other
considerauons the safety of the Indies thead

vantages of only one custom house the danger
of making great altevations and the foreseen

incomemences which are often less danger

ouy than those which cannot be foreseen.

P
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Boon XXII Or Laws v RevaTion To THE Usk or MoNey

1 The Reason of the Use of Money People
who have little merchandsse, as savages and
among ervilised nations those who haie only

' ERETR ORI

are agreed

But when a natton traffics with a great va

vety of merchwdise money becomes neces
. — v e Lo ar

quently happens that one is desirous of a large
quantity of the other s merchandise when the
latter will have very hule of theirs though
with respect to another nation the case 13 di

specie And there 1s this difference that in the
case of buying the trade carried on 1s 1 pro-
portion to the wants of the nation that has the
greatest demands wlule m bartering the
trade 1s only accordng to the wants of the na
uon whose demands are the fewest without
which the Iatter would be under an 1mposs
bility of balancing 1ts accounts

2 Of the Nature of Money Money 15 a uign
which represents the value of all merchandise
Metal s taken for this ugn as being durable t
because 1t 15 consumed but hitle by use nd
because, without being destroyed 1t 1s capable
of many divisions A precious metal has been
chosen as a sign as being most portable A
metal 13 most proper for a common measure
because it can be casily reduced to the same
standard Every state fixes upon it a particn
lar impression to the end that the form may
correspond with the standard and the weight
and that both may be known by inspection anly

The Athemans not having the use of met

+ The salt made use of for this purposc in \hys

sima hay th ¢ defect that it w continually wasting
away

als made use of oxen? and the Romans of
sheep but one ox 1s not the same as another
ox 1n the manner that one picce of metal ray
be the same as another

A specie 1s the sign of the value of merchan
duse paperss thesign of thevalueof specie and
‘when 1t 15 of the right sort, it represents this
value 1m such a manner that as to the efiects
produced by 1t there 1s not the least difference

In the same manner as money 1s the sign
and representative of 2 thing everything1sa
sign and representatne of money, and the
state 15 11 2 prosperous condition when on the
one hand money perfectly represents all
things and on the other ali things perfectly
represent money, and are reciprocally the sign
of each other, that 1s when they have such 2
relative value that we may lave the onc x5
soon as we have the other This never happens
n any other than a moderate government nor
does italwayshappen there for example,if the
laws favour the dishonest debtor his effects

[ . .
one bury their specie ¥ things therefore are
not there the representative of money
Legslators have sometimes had the art not
only to make things in their own nature the
representative of specie but to comert them
even into speaie like the current coin Crsat
when he was dictator, permatted debors {0
grve their lands in payment to their creditors
at the price they were worth before the anil
war 4 Tiberius ordered that those wha desired
specie should have 1t from the public treasury
on binding over their land to double the val
ue$ Under Cxsar the lands were the money
which paid vl debts under Tiberius ten thot
sand scsterces in land became as current mon
ey equal to five thousand sesterces 1n sihver
The Magna Charta of England provides
*Herodotus Ba 1 tells us that the Lydians

lava as oL g
sTratus Innals w1 17
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‘The laws of the Germans consututed money
2 satisfaction for the mjunes that were com
mitted and for the sufferings due to guilt But
as there was but very Little specie 1n the coun

the several ranks of people At first the law de
clared the value of a sou in cattle ! the sou of
two tremuses answered to an ox of twelve
months or to a ewe with her lamb that of
three tremises was worth an ox of sixteen
months With these people money became cat
te goods and merchandise, and thesc agam
became money

Money 1s not only a sign of things 1t is also
asign and representative of money aswe shall
se¢ in the chapter on exchange

3 Of 1deal Money There 1s both real and
1deal money Civilised nations generally make
use of 1deal money only because they have
comverted their real money nto 1deal At first
their real money was some metal of a certain
weight and standard but soon dishonesty or
want made them retrench a part of the metal
from every prece of money to which they left
the same name, for example from alwreata
Pound weight they took half the silver and
sull continued to call it a hvre the prece
which was the twentieth part of a pound of
silver they continued to call asou thoughitis
nae more the twentieth part of this pound of
siher By thus method the hvre 1s an 1deal by
re and the sou an 1deal sou Thus of the other
subdivisions and so far may this be carned
that what we call a livre shall be only a small
part of the onginal hivre or pound which
!sndcrs 1tstall more 1deal It may €ven happen

5 LAL LHEy may BILe W dny il v v Ly
the denomination of as many Livres and as
- P e e mm e

Cuny, e
To take away the source of this abuse 1t

1The Laws of the Saxons 18,
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would be an excellent law for all countries
who are desirous of making commerce flour
ish to ordarn that none but real money should
be current and to prevent any methods from
being taken to render 1t ideal

Nothing ought to be so exempt from van
tionas that which 1s the common measure of all

‘Trade 1s 1 1ts own nature extremely uncer
tan and it 1s a great evil to add a new uncer
tamty to that which 15 founded on the nature
of the thing

4 Of the Quanuity of Gold and Silver While
envilised nations are the mustresses of the
world gold and silver whether they draw 1t
from among themselves or fetch it from the
munes must mcrease every day On the con
trary it dimimishes when barbarous nauens
prevail We know how great was the scaraity
of these metals when the Goths and Vandals
on the one side and on the other the Saracens
and Tartars broke in like a torrent on the
enilised world

5 The same Subjert continued The bullion
drawn from the American munes mmported
into Europe and thence sent to the East has
greatly promoted the nas:gation of the Euro-
pean nations for 1t 1s merchandise which Eu

when we consider them asa sign because their
abundance gives an alloy to their quality asa
v e DA

formerly silver will better perform tts office as
asign

& The Reason why Interest was lowered one
half afier the Conguest of the Indies Garct
Jasso informs ust that 1n Spamn alter the con
quest of the Indies the interest which was at
ten per cent [ell to five This was a necessary
conscquence A great quantity of speaie being
all of a sudden brought into Europe much
Iewer persons had need of money The puice

25ce chapter 12 of this book

3 Supposing a mard of e1ght ounces of nlter 0
e worth forty nine hvres and copper twenty sols

r poun 1
pt. I’;‘l‘\lﬂn of the Canl Wars of the Spaniards 1n

the Nest Indies
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of all things increased, while the value of
money duntnished, the proportion was then
broken. and all the old debis were discharged
We may recollect the time of the System,}!
when everythmg was at a high price except
speaie, Those who had maoney alter the con
quest of the Indies were obliged to lower the
price or hure of therr merchanduse, that 1s, in
other words, their interest

From this time they were unable to bring
interest to its ancient standard, because the
quantity of specse brought to Europe has been
annually tnereasing Besides, as the public
{funds of some states founded on riches pro-
cured by commetce, gave but a very small in
terest, st became necessary for the coutracts of
individuals to be regulated by these Inshort,
the course of exchange having rendered the
conveying of specie from one country to an
other femarkably easy, money cannot be
scarce 1n a place where they may be so readily
supphed with1t by those who have stin plenty.

7 How the Price of Things1s fixed m the Vart-
ation of the Sign of Riches Money 1s the price
of merchandise or manufactures But how
shall we fix this price? or, 1n other words, by
what piece of money 15 everything to be rep
resented?

If we compare the mass of gold and silver in
the whole world with the quantity of mer
chandise therein contatned 1t 1s ceytam that
every dity or h mp
may be compared to a certan portion of the
entire mass of gold and silver As the total of
the one 13 ta the total of the other, so part of
the one will be to part of the other Let us su
pase that there 1s only one commodity or
merchandise in the world, or only one to be
purchased and thar the s 4

etlatgao

the other, the tenth, the hundredth, the thou
sandth part of the one to the tenth, the hun
dredth, the thousandth part of the other But
as that which constuutes property among
mankind 11 not all at once in trade, and as the
metals or money which are the sign of proper.
ty are pot all 1n frade at the same ume the
price 13 fixed 1n the compound ratio of the
o terabeigs T o
- [
. . ..

Vin France, Laws project was called by this
name
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not in trade to day may be n trade to-morrow,
and the signs not now in trade may enter nto
trade 2t the same time, the establishment of
the price of things fundamentally depends on
the proporton of the total of things to the
total of signs

Thus the prince or the magistrate can no
more ascertain the value of merchandise than
he can establish by a decree that the relation
1 has to 10 1s equal to that of 1 to zo Julan's
Towening the price of provisions at Antioch
was the cause of a most ternble farmine *

8. The same Subject continued. The Negroes
on the coast of Africa have a sign of value
without.money It is a sign mesely 1deal
founded on the degree of esteem which they
fix tn their minds for all merchandsse, 1n pro-
portion to the need they have of 1t A certain
commodity or merchandise 1s worth three ma
coutes, another, src macoutes, anather, ten
macoutes, that 1, as 1f they szid simply three,
stx, and ten ‘The price 1s formed by a compar
1son of all merchandise with each otber They
have therefore no particular money, but each
kind of merchandisc 1s money to the other
Let us for a moment transfer to ourselves
this manner of valuing things, and jom 1t with
ours all the merchandise and goods i the
world, or else all the merchandise or manufac
tures of a state, particularly considered as sep
arate from all others, would be worth a certain
number of macoutes, and, dividing the money
of this state Jnto as many parts as there are
macoutes, one part of this divsston of money
will be the sign of a macoute
If we suppose the quantity of specie in 2
state doubled, 1t will be necessary to double
the specte m the macoute, but if i doubling
the specie you double also the macoute, Te
oy 1 £ oamehe

nranarras s e o
ton of 1 to 20, the priceof pr:)vmomandmﬂ-
chandise must hase been enhanced 1n the pro-
portion of 1 to 20 But if, on the other hand,
the quanuty of merchandise has increased as ¢
to 2—it necessanily follows that the price of
this merchandise and provisions, having been
rassed in proportion of 1 to 20, and fallen 18
proportion of 1 to 2—it necessanily follows, T
say, that the proportion 15 only as 1 to 10
‘The quantity of goods and merchandise 1n-
creases by an augmentation of commerce, the
ESocrates, Hstory of the Church, il. 17-
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augmentation of commerce by an augmenta
ton of the specie which successinely arrives
and by nmew commumcations with freshly
discovered countries and seas which furnish us
with new commodities and new merchandise

9 Of the relative Scarcsty of Gold and Stlver
Besides the positne plenty and scarcty of gold
and silver there 1s sull a relatne abundance
and a relatve scareity of one of these metals
compared with the other

The avaricious hoard up their gold and sil
ver for as they do not care to spend they are
fond of signs that are not subject to decay
They prefer gold to silver because as they are
always afraid of losing they can best conceal
that which takes up the least room Gold
therefore disappears when there 1s plenty of
silver by reason that every one has some to
conceal 1t appears agam when silver is scarce
because they are obliged to draw 1t from 1ts
confinement

It 1 then a rule that gold 1s common when
silver 1s scarce and gold 15 scarce when silver
1s common Thus Jets us sce the difierence be
tween their relative and their real abundance
and scaraity of which 1 shall presently speak
more at large

10 Of Exchange The relative abundance and
scaraity of specie in different countnies forms
what 1s called the course of exchange

Exchange 1s z fixing of the actual and mo-
mentary value of mon:

Silver as 2 metal has value like all other
merchandise and an additronal value as 1t 1s
capable of becoming the sign of other mer
chandise If 1t were no more than mere mer
chandise 1t would lose much of ats value

Silver as money has a value which the
Prince 1n some respects can fix and in others
cannot

1 The prince establishes a proportion be-
tween a quantity of silver as metal and the
same quanuty as money 2 He fixes the pro-
portion between the several metals made use
of as money g He establishes the weight and
standard of every piece of money In fine 4
he gives to every piece that ideal value of
which I have spoken T shall call the value of
money in these four respects its positne value
because it may be fixed by law

‘The con of every state has besides this a
relatve salue as 1t 15 compared with the
money of other countries. This relatne value
13 established by the exchange and greatly de-
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pends on its positise value It 1s fixed by the
general opinion of the merchants never by
the decrees of the prince because 1t 1s subject
toineessanevarations nd depends on a thou
sand acadents

called 2-flonin worth twenty sous or farty
half sous or gros. But to render our 1deas as
simple as possible let us imagine that they
have pot any such prece of money wn Holland
as a flonn and that they have no other but
the gros a man who should have a thousand
florins should have forty thousand gros and so
of the rest. Now the exchange with Holland 15
deternuned by our knowing how many gros
every piece of money in other countnies 1s
worth and as the French commonly reckon by
2 crown of three Invres the exchange makes 1t
necessary for them to know how many fros
are contained 1n 2 crown of three Livres If the
course of exchange 15 at Afty four a crown of
three livres wall be worth fifty four gros 1f it
15 at sixty 1t wall be worth sixty gros 1 silser
1s scarce 1n F'rance a crown of three livres will
be worth more gros il plentiful 1t will be
worth fess.

Thas scarcity or plenty whence results the
mutability of the course of exchange 1s not
the real but arelatine searesty or plenty For
exampl¢ when France has greater occasion
for funds 1n Holland than the Dutch of hav
ing funds in France speae 15 said to be com
mon us France and scarce :n Holland and
vice versd

Let us suppose that the course of exchange
with Holland 1s at fifty four If France and
Holland composed only one aty they would
act as we do when we give change for a crown
the Frenchman would take three livres out of
tus packet_and the Dutchman fifty four gros
from hys But 23 there 15 some distance be-
tween Pans and Amsterdam 1t 13 necessary
that he who for a crown of three bivres gines
me fiftyTour gros, which he has in Holland
should guve me a bill of exchange for filty four

o~
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'
France mote bills of fifty lour gros drawn
ugon Holland than there are crowns drawn
upon Fran¢e 1f there are more balls from Hol
Iand than there are from France speaie 1s
scatce m France and common 1n Holland 1t
then becomes necessary that the exchange
should nise and that they gne for my crown
more than Bity four gros otherwise I will not
art with 1t and vice versa
Thus the various turns 1 the course of &x
change form an account of debtor and cred:
tor wlhich must be frequently settled and
which the state ;n debt can no more discharge
by exchange than an individual can pay 2
debt by giving change for a piece of silver
We will suppose that there are but three
states n the world France Spam and Hol
11nd that several ndividuals it Spain are 1n
debted to France to the value of one hundred
thousand marks of sstver and that several 1in
dividuals ¢ £ France owe m Spam one hundred
and ten thousand marks now 1f some circum
stanee botls in Spain and France should cause
each to withdraw his specie what will then be
the course of exchange? These two nations
will rectprocally acquit each other of a hun
dred thousand marks but France will still owe
ten thousand marks m Spain and the Span
1ards will stzll have hulls upon France to the
value of ten thousand marks while France
will have none at all upon Spain
But if Holland was in a contrary situation
with respect to France and in order to bal
ance the account must pay her ten thousand
marks the French would have two ways of
prying the Spaniards either by gang thesr
ceditors an Spain bills for ten thousand
marks upen their debtors 1n Holland or else
by sending specie to the value of ten thousand
marks to $pamn
Hence it follows that when 2 state has ocea
5101 to vemut a sum of money to another coun
try 1tasandafferent 1n the nature of the thing
whether specie be conveyed thather or they
take Dalls of exchange The advantage or dis
advantage of these two metlods solely de
pends on actual Crrcumstances We must 1n
quire which will yield most gros in Holland—
money carried thither in speaie ora bill upon
1 There 13 much speac in a [ lace when there 1s

more specie than paper there is little when there
3¢ more paper than speae,
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Holland for the like sum ?

When money of the same standard and
weight m Frinee yiclds money of the same
standard and weight m Holland we say that
the exchange 1s 2t par_In the actual state of
specie® the par 1s nearly at filty four gros 10
the crown When the exchange 1s above ity
four gros we say it 18 high when beneath We
say 1tis low

In order to know the loss and gain of a state
1n a particular siwation of exchange, 1t must
be considered 1s debtor and creditor as buy
erand seller When the exchange 15 below pat
1t loses as a debtor and gains as a credutor it
Toses as 2 buyer and gams as a seller It s ob
vious it loses as debtor suppose for example
Frante owes Holland a certam number of
gros the fewer gros there are in a crown the
more crowns she has to pay On the contrary
1£ Trance 15 credator for 1 certam number of
gros the fess number of gros there are 1 2
crown the more crowns she will recenne The
state loses also 1s buyer for there must be the
same number of gros to purchase the same
quantity of merchandise and while the €%
change 15 low every French crown is worth
fewer gros For the same reason the state gains
as a seller T sell my merchandise 1n Holland
for a certatn number of gros I recewve then
more crowns in France when for every ity
gros I recene 1 crown than I should dof11¢
cerved only the same crown for every fifty four
The contrary to this takes place 1n the other
st ™ .-
be

m
sell they lose and if they buy they gam
It 15 proper to pursue this somewhat fur

N oar T am L

erowns could buy merchandise only to e
value of fifty thousand and that on the other
hand the Dutch sending the value of filty
thousands crowns to France might buy fifty
four thousand which makesa difference of ¢
that 1s a loss to France of more than on¢
seventh so that Trimee would be obliged ©
send to He lland one seventh more 1n specie OF
mercl andise than she would do were the €%
change w par And as the muscluef must coft
stantly increase because a debt of ths xind

2\yuth the expenses of carrlage and Insurance
deducted

3n aygy
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would bring the exchange still lower Franee
would m the end be roned Tt seems 1say as
if this should certanly follow and yet 1t does
not, because of the pringple shach § b e else
where established ! which 15 that stales con
stantly lean towardds a batance n order to pre
setve ther sndependency Thus they borrow
only m proport:os to thewr abihity to pay and
measure thewr buying by what they sell and
taking the example fromabave «f theexchange
{alis 1p France Irom ity four ofilfty the Dutel
who huy werchandise m France 1o the vatue at
2thousand crowns for wiuch they wsed to pay
filty four thousand gros would now pay only
fifty thousand 1if the French would consent to
¥ But the merchandise of France will rise i
sensshly and the profit will be shared between
the French and the Dukch for when 2 mer
chant can gwn he easily shares his profic
there armses then a commurucation of profit
between the French and the Ducch In the
ssme manner the French who bought mer
chandise of Holland for &ty four thonsand
gras and who when the exchange was at ffty
Jour pad for them a thousand crawns wilibe
obliged 1o add one seventls more m French
£10wns to buy the satue merchandise But the
French merchant, bewng setisible of the foss ha
suffers will take up Jess of che merchandise of
Holland The French and the Dutch merchany
il then otk be losers the state wnil asénst
bly fallaneo a bedance and the Jowenng of the
exchange will not he attended wuh all those
tnconvemences which we had reason 1o fear
A merchant roay send hisstock snta a foreign
country when the exchange 1t below par wath
aut wagirg hus lortune Decause when ic re
turns, hevecosers what hehad Jost butaprince
wha sends only specie mto 2 foreign country
whah never can return is aluays a Toser
When the merchants have great dealings sn
any counuy the exchange shere mfaihbly ns
e« This proceeds from their encerinig mnio
Many engagedients buying great quantities of
muchandise and drawing upon foraign coun
s 1o pay for them
A prince nyry amass great wealth wn hiy do-
mintons and yet specic miay b really scarce
and celatively common lac caszance 3 the
state 45 mndebred for much merchandise to a
foreign country the exchange will be fow
thaugh specie be scarce
“The exchange of all places conantly tends
19 a certan proporton and hat x the very
Parure of things A e ourse of exchange
18ee bok ¥¥ 2y
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from Yreland to England i below par and
that of Engfand to Holland ss alse under par
that of Jreland to Holtand wi&t e suil Jower
that 15 i the compount rato of thac of dee-
1and to England 3nd 1hat of England to Hat
1ang for a Dutch merchant wha tan bhare his
spease mdwrectly from Ircland by way of Eng
land will not chopse to pay dearer by having
stan the directway Thss L xay onghe natural
Iy 10 be the case but howerer 1 3snot exact
ly 50 There ate always crcumstances which
vary these things and the differeny profit of
draviing by one plate of of drawang by an
otlier consriutes the particutar art and dex
tenty of the bankers which docs not belong
10 Whe present subject

When a siate raists its spetie for instance
whert ¢ gries the name of six listes ar tho
£rowns to what was hefore called three Ivrey
©oF one crowr ¢kis ew denomination whick
atdds nothing real co the crawnr ought not <o
procure a single gros miore by the exchange
Ve ought onfy to have for the two new
crowns che same pumber of gras which we be-
fore received for the oV nne 1f this does not
happen 13 must tiot be imputed as an effect of
the regulanion el but o the noselty and
suddenness of the affar The exchange 3d
heres o seliaz 13 atready established and s not
ahered uf after a certam ume

When a state stead of only tasng the
speare by a Jaw ealls st wn order 1o dimin
sk ats size 1t frequently happens that duning
the time taken up I passiag agam through
the mine there are 1wo ks of money~the
farge which 15 the ofd and the small which
15 the new and as chee targe 1s ored down a5
&0t 10 be recened as money and bills of ex
change must consequendy be pard 1 1he new
one would tmagine then chat the exchange
should be ragulated by the new IE for exam
pie in France the anoent crown af three by
res, bewtg wored i Holland soxey grov 1 25e-
duced onehalf the new sTown aught tn be
valued only at turty On she other fnd 3t
seems 25 1f the exchange oughs 1o be repulated
by the ofd comn because the banker wha fns
specte and recenes Uk st alliged 1o carry
the o} £5in 10 the mnt an order o thange )t
for the new by which he mast be a taser Tl e
excharige then tught 10 he fixed between the
value of the ald coin and that of e nes The
safoe of the ald 1s decreased f we may eall st
so both Beqauw ckeve i already some of the
new i arade and bhecause the fankers cannot
keep up 1o the ngour of the Jaw, having an m.
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terest in letting loose the okl comn from their
chests and bemng-sometimes obliged to make
payments with 1t Again the value of the new
specte must ris¢ because the banker having
this finds lumself m a sstuation i wiich as we
shall immediately prove he will reap great ad
vantige by procuring the old The exchange
should then be fived as I have already sard
Letween the new and the old comn For then
the bankers find 1t to thewr mnterest to send the
old out of the kingdom because by this meth
od they procure the same adsantage as they
could recerve from a regulir exchange of the
old speaie that 1s 2 great many gros in Hol
Sl '

and that by sending this same crown to Hol
land they recerve sixty but with a bill of forty

and the bankers would run away with the
whole profit

‘To remedy this new measures must be tak
en The state which camned the new specie
would 1self be obliged to send great quant
ties of the old to the natron which regulates
the exchange. and by thus gaiming eredit
there raise the exchange pretty nearly to as
many gros lor a crown of three livres out of
the country Isay to nearly the same for while
the profits are small the bankers will not be
tempted to send 1t abroad because of the ex
pense of cirmage and the danger of confisca
tion

It 1s fit that we should give a very elear1dea
of this Mr Bernard or any other banker em
played by the state proposes bills upon ol
tind and gives them at one two or three gros
hugher than the actual exchinge he has made
2 provision m  forergn country by means of
the old specte which | ¢ has continually been
sending thither and thus he has rused the ex
change to the point we have Just mentroned
In the meantime by disposing of his bills he

scuzes on all the hiew specie and obhges the
L. . .
'

©l aHAUIS L Live 0 pis of exchange
ata sery high price By this means hus profit
in the end compendates in a great measure
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for the loss he suffered at the beginning

It 15 evudent that during these transactions
the state must be 1n a dangerous crisis .Speaie
must become extremely scarce—t  becautse
much the greatest part 1s crred down 2 be
cause a part will be sent nto foregn coun
trres g because every one will lay tt up asnot
berng willing to give that profit to the prince
which he hopes to recerve himself It 1s dan
gerous to do it slowly and dangerous also to
do 1t 11 too much haste If the supposed gain
be immoderate the inconvenmences increasen
proportion

We see from what has been already sasd
that when the exchange 1s lower than the spes
e a profit may be tnade by sending 1t abroad
for the same reason when 1t 1s hugher than the
specie there 1s profit in caustng 1t to return

But there 15 a case 1n which profit may be
made by sendmg the speaie out of the king
dom when the exchange 1s at par thatis by
sending it 1nto a foreign country to be coined
over agam When 1t returns an advantage
may be made of 1t whether 1t be circutated in
the country or pad for forexgn bills

If a company has been erected 1n 2 state
with an immense number of shares and these
shares have 1n 2 few months risen twenty of
twenty five times above the oryginal purchase
wrlue f agun the some state established a
bank whose bills were to perform the office of
money while the legal value of these bills was
Pprodigious in order to answer to the legal val
ue of the shares (this1s Mr Law’s System) it
would follow from the nature of things that
these shares and these bills would vanish i
the same manner ay they arose Stocks cannot
suddenly be raised twenty or twenty five tmes
abore thewr origmal value without gving 3
number of people the means of procunng mm
mense riches n paper every one would en
denvour to make s fortune and as the ex
change offers the most easy way of removing
1t from home or conveymng it whither one
pleases people would ncessantly remtt a part
of their cffects to the nation that regulites the
exchange A continual process of remittanccs
mto a foreign country must lower the €x
change Let us suppose that at the time of the
System in proportion to the standard and
weight of the silver com the exchange was
fixed at forty gros to the crown when a vast
quantity of paper became money they were
unwill ng to give more than thirty nine gros
foracrown and afterwards thirty eight thrty
seven &¢ This proceeded so far that after
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ulated the proportion between the specie and
the paper of France I suppose that by the
weight and standard of the sileer the crown of
three Livres in silver was worth forty gros and
that the exchange being made 1n paper the
crown of three hivres in paper was worth only
eight gros the difference was four filths The
crown of three hvres in-paper was then worth
four fifths less than the crown of three livres in
silver

11 Of the Proceedings of the Romanswith re
spect to Money How great soever the exertion
of authority had been 1n our times with e
spect ta the specie of France during the ad
munistration of two successive Ministers sill
1 was vastly exceeded by the Romans not at
the time when cotruption had crept into their
republic, nor when they were i a state of an
archy but when they were as much by therr
wisdom as their courage in the full vigour of
the ¢ after having cong d the
ates of Italy and at the very time that they
disputed for empire with the Carthaginians

And here 1 am pleased that I have an oppor
tusity of examining more closely into this
matter that no example may be taken from
what can never Justly be called one

In the first Punic war the as ! which ought to
be twelve ounces of copper weighed only two
and 10 the second 1t was no more than one
This retrenchment answers to what we now
call the rasing of comn To take half the silver
from a crown of six hivres n order to make
twocrowns or to raise it to the vatue of twelve

——

the second 13 a proof of the most consummase
wesdam, Tha vepiidia and b undrr an
impossibility of paymg her debts the as
weighed two ounces of copper and the dena
1ws valued at tenases weighed twentyounces
of copper The republic being willing to
gain half on her ereditors made the as of an
ounce of copper ? and by tlus means pad the
value of 3 denarsus with ten ounces This pro-
ceeding must hase given 2 great shock o the
state they were obliged therefore wo break the
force of 1w as well as they could Tt was n utself

VPLiny Natural Zhstory xxwmn art 13
’Ibuiy
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unjust and 1t was necessary to render it as it
tle so as possible They had in view the delny
erance of the republic with respect to the an
zens they were not therefore oblyged to direct
their view to the deliverance of the aituens
with respect to each other This made a sec
ond step necessary It was ordained that the
denarius which hutherto contarned but ten
ases should contain sixteen The result of this
double operation was that while the creditors
of the republrclast one half 3 those of individ
unals Jost only a fifth 4 the price of merchandise
was increased only a fifth the real change of
the money was only a fifth The other conse-
quences are obvious

‘The Romans then conducted themselves
with greater prudence than we who in our
transactions snyvolved both the public treasure
and the fortunes of individuals But thisis not
all therr business was carried an amsdst more
favourable circumstances than ours

12 The Circumsiances tn which the Romans
changed the Value of the Specrie There was
formerly very hitle gold and sihver i Inaly
This country has few or no mines of gold or
siver When Rome was taken by the Gauls
they found only a thousand weight of gold $
And yet the Romans hnd sacked many power
ful aties and brought home their wealth For
a long tirme they made use of none but copper
money and 1t was not till after the peace with
Pyrrhus that they had sthver enough to coin
money ¢ thty made denari of this metal of
the value of ten ases 7 of ten pounds of copper
At that ume die proportian of siver was to
that of copper ay 1 to g6o For as the Roman
denarius was valued at ten ases or ten pounds
of copper 1t wasworth ene hundred and twen
ty ounces of copper and as the syme denarius
was valued only at onc-eighth of an ounce of
silver ® this produced the above proportion
When Rome became mistress of that part of
Ualy which i neaxest ta Geeecs and Sialy by
degrees she lound hersell between two Tich na
uons—the Greeks and the Carthagimians Sit
serancreased at Rome and as the proportion

1 They recenned ten ounces of copper fos twenty

4They receised siteen ounees of copper for
ewenty

Bllny Xxx11 art

$Fre nshemus dec. 2 ¥

17bid They struck 3lso says the same author
half denari calted quinani and q matters aalled

sexterces
¥ An cighth accord g 10 Budrus accord ng to
other authon a seventh
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of t ta gfio between sther and copper could
be no langer supported she made several reg
ulations with respect to money which fo us
are unknown However at the beminming of
the sccond Puni war the Roman deninius
was worth ne more than twenty oances of cop-
per 1 and thus the proportion between silver
and copper was no longer butas 1 to 160 The
reductron was very considerable since the re
public gamned fivesixths upon all copper
money Butshe dwlonly what was necessary 1n
the nature of things by establishing the pro-
portion betueen the metals made use of as
money

The peace which termunated he first Punic
war left the Romns masters of Sialy They
soon entered Sardinia afterwards they began
toknow Span and thus the quantity of silver
uncreased at Rome They took measures to re
Quce the denanus from twenty otnces to src
teen *which had the effect of putting a nearer
proparuce betwecn the sther and copper
thus the proportion which was before as 1 to
160 w1s now made as 2 to 128

1f we examine 1nto the conduct of the Ro-
mans we shall never find them 5o great as in
chooswiga proper conjunctare {or performmg
any extracrdiniry operation

13 Proceedings with respect to Money i the
Time of the Emperors In the changes made
n the speaie during the tune of the republic
they procecded by dimnushing it 1n ats wants
the state entrusted the knowledge o the peo
ple 2nd did not pretend to deceise them
Under the emperors they proceeded by way
of alloy These princes reduced to despaie
even by their liberakies found themsches
obliged to degrade the specie an andirece
meif od whiech diminghed the evil without
scemung o touch it They withheld a pace
of the gift and yet concealed the hand that
did 1t and without speaking of the diminu

aaw of e ey oF of ohe et ¥
fomt 1~

als .
of w nn plate of silver

This money 1s mentioned m a fragment of the
«7th book of Dya 4
Dudius Jubhian first Tegan € debase it We

1Phay Aateal T ton xxcs aw 4y
22bt)
3Sec Father Jouhert S ence f Medals p go

Paris 1739
CExtract of Farfues anl Jices
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find that the comn of Caracalla® had an alloy of
more than half that of Alexander S~ o
(R

' o

It 15 evident that such violent proceedings
could not take plice m the present age a
prince might decene hrmsell but he coutd de-
ceise nobody clse The exchange has taught
the Lanker to draw a comparisbn between all
the money i the world and fo establish ats
just value The standard of moncy can be no
Jonger a secret W ere the prince to begin to al
loy lus sther everybody else would continue
1 and do 1t for hum the spetie of the trae
standard would go abroad first and nothing
would be sent back but base metal If hke the
Roman Emperors he debased the silver with
out debasing the gold the gold would sudden
ly disappear and he would be reduced to his
bad siver The exchange s I have smdm the
preceding book ® has deprived princes of the
opportunity of showing great exertions of au
dm]my or at least has rendered them meffec
tua.

14 How the Exchange 1 & Constraint on des
potic Power Russii would have descended
from ats despotic power but could not The

blish ol c ’( ded on that
of the exchange and the transactions were in
conststent with all its laws

In py45the Cztrmama fen? .

Ta

t .
t 2 vey they ean neither go
abroad themselves nor send away their effects
without permission The exchange which
gues them the means of renutung thewr specie
from one country to another 1s therefore en
tirely mcompauble with the lawns of Russrt
Commmerce 1tseff 15 inconsistent with de
Russian laws The people are composed only
of slaves eraployed 1 aguiculture and of
slaves called ecclestastics or gentlemen who
are the lords of those slaves there 15 then po-
body teft for the thurd estate which ought to
be compased of mechantcs and merchants

3Scc Suote part 1T 1z and Le Journal des
Savants of the abth of July 681 on a ducovery
of £ty thousand medals

¥ S0e Savate 1be

Tahud

EChapeer =23
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15 T!e Practice of some Countries i Italy

‘They have made laws in some part of Italy to
prevent subjects from selling their lands in
order to remove their specte nto foreign
countries These laws may be good when the
iches of a state are so connected with the
country atself that there would be great diffi

culty i transferring them to another But
smce by the course of exchange nches are in
some degree ndependent of any particular
state and since they may with somuch ease be
comeyed from one country to another that
must be a bad law which will not permut per
sons for their own 1nterest to dispose of therr
lands wlile they can dispose of their money
It1s 1 bad law because 1t gies an advantage
to movable effects in prejudice to the land

because 1t deters strangers from settling
the country and n short because it may
be eluded

16 The Assistance a State may derive from
Bankers The banker s business is to change
not to lend maney If the prince makes use of
them to change Ius specie as he never does 1t
but in great affurs the least profit he can give
for the remittance becomes considerable and
1f they demand large profits we may be cer
tam that there s a fault 1n the admanistration
On tlie contrary when they are employed to
advance specie therr art consists 1 procurning
the greatest profit for the use of 1t without be
ing hiable to be charged with nsury

17 Of Public Debts Some have imagined that
. *

liese confounded a grreulating paper which
represents money of a circulating piper which
15 the g of the profits that 1 company has or
will make by commerce with a piper which
represents a debt The first tno are extremely
advantigeous to the state the last can never
be so and all that we can expect from at is
that mdaniduals hae 3 good security from the
gorcriment for their money Butlet us see the
wcony entences which result from ot

111 foreigners possess much paper which
Tepresents a debt they annually draw out of
the n1tion 1 considerable sum for interest

2+ In a nation that iy thus perpetually in
debt the exclange must be very lown

3 The taxes ransed for the payment of the
Interest of the debt ate an nyury to the manu
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factures by rassing the price ol the artificer s
labour

4 It takes the true revenue of the state
from those who hayve actvity and industry to
comvey 1t to theindolent that1s it gives facth
ties for labour to those who do not work and
clogs with difficulties those who do work.

These are its inconveniences I know of no
advantages Ten persons have eacha yearly
come of a thousind crowns either i land or
trade this rasses to the nation at fise per
cent a capital of two hundred thousand
crowns 1f these ten persons employed one
half of their income that 15 five thousand
crowns in paying the interest of a hundred
thousand crowns which they had borrowed of
others that stll would be only to the state as
two hundred thousand crowns that 1s in the
language of the algebraists 200 oo crowns—
100 000 CTOWNS-H-100 000 CYOWNS==200 000

People are thrown perhaps mto this error
by reflecting that the paper which represents
the debt of a nation 1s the sign of niches for
none but a nich state can support such paper
without failing 1nto decay And if 1t does not
fall 1t1s a proof that the state has other riches
besides They say that 1t isnotan evil because
there are resources against 1t and that 1tss an
advantage since these Tesources surpass the
el

18 Of the Payment of Public Debts It 1 nec
essary that there should be a proportion be
tween the state as creditor and the state as
debtor The state may be a creditor to infin
1ty but 1t can only be a debtor to 2 certamn de
gree and when 1t surpasses that degree the
utle of creditor vanishes

If the credit of the state has nexer recened
the Jeast blemush 1t may do what has been so
happily practised in one of the kingdoms ol
Europe ! that 1s 1t may require a great quan
uty of speae and offer to reimburse every 1n
dinidual at least of they will not reduce thesr
interest When the state borrows the individ
wals fix the interest whenat pays the interest
for the future 15 fixed by the state

It s not sufficient to reduce the interest atas
necessary to ereet a snking fund from the ad
vantage of the reduction in order to pay every
year & pare of the capital a procecding so
happy that s success increases every day

When the credit of the state 13 not entire
there 15 2 new reason for endeavounng to
form a sinking fund because this fund being

tFagland.
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once established will soon procuse the public
confidence

t If the state 1s arepublic the government
of which 15 1n 1ts Own nature consistent with
1ts entering 1nto projects of a long duration
the capital of the sinking fund may be 1ncon
siderable but itis necessary 1n a menarchy for
the capital to be much greater

P

state by the sums he contributes pays himself

3 There are four classes of men who pay
the debts of the state the proprietors of the
land those engaged 1n trade the labourers
and art:ficers and i fine the annwitants er
ther of the state or of private people Of these
four classes the last in 1 ¢1se of necessity one
would ymagine ought Ieast to be spared be-
ciuse 1t 1s a class enurely passne while the
state 1s supported by the active vigour of the
other three But as 1t cannot be higher taxed
without destroying the public confidence of
wiich the state 1n general nd these three
classes in particular have the utmost need as
a breach 1n the public faith cannot be made
on a certain number of subjects without seem
ng to be made on all as the class of creditors
13 always tl e most exposed 10 the projects of
munisters and always in their eye and under
their immediate mspecuon the state 15 obliged
to gne them a singular protecuon that the
part which 1s indebted may neser have the
least advantage over that which s the creditor

19 Of lending upon Interest Speaie 1s the

cson for All the difference 15 that other
things may be esther hired or bought while
money which 1s the price of things can only
voe g

ana not a enil law

In order that trade may be successfully car
ried on it 1s necessary that a price be fived on
the use of specie but tf 15 st ould be very 1n
considerable If 1t be t0o hgh the merchant
who sees that 1t will cost bim more 1 1nterest

1We do not speak here of £old and silver con
b lered asa merchand se
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here too the merchant will undertake nothing

1 am mustiken when I say nobody will lend
the affairs of society will ever make 1t neces
sary Usurywill be established butwith all the
disorders wath which 1t has been constantly at
tended

The laws of Mahomet confound usury
with lending upon interest Usury mcreases 1n
Mahi countries 1 prop to the
severity of the prolubition The lender indem
nifies lumself for the danger he undergoes of
suffering the penalty

In those eastern countries the greater part
of the people are secure in nothung there 1s
hardly any proportion betw een the 2ctual pos
sesston of a sum and the hopes of recening 1t
again after having lent 1t usury then must
be rased 1n proportion to the danger of 1n
solvency

20 Of Maritime Usury The greatness of man
time usury 1s founded on two things the dan
ger of the sea which makes 3t proper that
those who expose therr specie should not do it
without considerable advantage and the ease
with which the borrower by means of com
merce speedily accomplishes a varsety of great
affairs But usury with respect to landmen
not being founded on either of these two Tea
sons is either prohibited by the legislators or
what 15 more ranonal reduced to proper
bounds

21 Of Lending by Contract and t} ¢ State of
Usury among 1] ¢ Romans Besides the lowns
made for the advantage of commerce there 1
stll a kind of lending by a cvil contract
whence results interest or usu;

As the people of Rome increased every day
i poser the magustrates sought to mnstuate
themsclves m their favour by enacting such
Taws as were most agreeable to them They 1¢
trenched caprtals they first lowered and at
length prohibited interest they took away
the power of confining the debtors body 1n
fine 1 ¢ abolition of debts was contended for
whenever a tubune was disposed to render
himself popular

These continual changes whether made by
the laws or by the plebiscita naturalised usury
at Rome for the credutors teeing the people
their debtor thetr legislator and their judge
had no longer any confidence 1n ther agree-



CHAP 22
ments the people like a debtor who has lost
lus aedit could only tempt them to lend by
allowing an exorbrtant interest especrally as
the Iaws apphied a remedy to the evil only from
ume 1o ume while the complamnts of the peo-
Ple were and 1

ed the creditors Thrs was the cause that all
honest means of borrowing and lending were
abolished at Rome and that the most mon

strous usury established itself in that caty not

withstanding the strict prohibition and sever

1ty of the law ! This eval was a consequence of
the severity of the laws against usury Laws ex
cessively good are the source of excessive evil

‘The borrower {ound himsell under the neces-

22 The same Subject continyed The priom
tive Romans had not any laws to regulate the
rate of usury f In the contests which arose on
this subject between the plebeans and the pa
triaans even m the sedition on the Afons
Sacer, noth ng was alleged on the one hand
but justice and on the other the severity of
contracis®

They then only followed private agree
ments which I beheve were most commonly
at twelve per cent per annum My reason 1s
that 1n the ancient language of the Romans
mterest at stx per cent was called half usury
and mterest-at three per cent quarter usury ¢
‘Total usury must therefore have been inter
est at tuelve per cent

But af 1t be asked how such great mterest
could be established among a people almost
without commerce [ anywer that this people
bemng very often obliged to o to war without
Pay were under a frequent necesuity of bor
Towing and as they incessamly made happy
expeditions they were commonly well able to
Pay This s vistble from the recital of the cont
tests which arose on this subject they did not
then disagree concermng the avarice of eredt
tors but sad that those who complamed
might hyve been able to pay had they livedan
& more regular manner ¢

YTaans Aunalt v 18

2 Usury and interest among the Romans s gni
fied the-ume thung

#Sce D onys us Hal carprsue who has de-
e
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They then made laws which had only an 1n
fluence on the present sitnation of affairs
they ordained for instance that those who ¢n
rolled themselves for the har they were en
gaged m should nat be molested by their cred)
tors that those who were 3n prison should be
setatLiberty that the most indigent should be
sent mto the colomes and.sometmes they
opened the public treasury The people he
g eased of theur present burdens became ap
peased and as they required nothng for the
future the senate was far from prouiding
against st

At the ume when the senate mamtaned the
cause of usury with so much constancy the
Romans were dutinguished by an extreme
love of frugality poverty and moderation
but the constitutiont was such that the princt
pal atizens alone supported all the expenses
of government while the common people
paid notlung Haw then was it passible to
deprive the former of the liberty of pursu
mg therr debtors and at the same time to
oblige them to execute their offices and 1o
support the republic 2midst 1ts most pressing
necessities?

Tactus says thay the Jaw of the Twelve Ta
bles fixed the interest at one per cent® 1t 1s
evident that he was mustaken and that he took
another law of which 1 am going to speak for
the law of the Twelte Tables If thishad been
regulated 1n the law of the Twehve Tables
why did they not make use of ws authority m
the disputes which 2fternards arose between
the credstors and debtors? We find no vest ge
of thus law upon lending at mnterest and eg
us have exer so lle knowledge of the hustory
of Rome we shall see thataJaw Like thus could
not be the work of the decemirs

The Lianan law made esghty five years af
ter that of the Twelve Tables? was one of
those temporary regulations of which we have
spoken It ordained that what had been pa g
for interest should be deducted from the prin
apal and the rest discharged by three equal
Ppayments

In the year of Roroe 398 the tibunes Duel
Lius and Menenius cawsed 2 law to be passed
which reduced the mteress to one per cent per
annum?® It s this law which Taaifus con
founds.with that of the Twelve Tables® and
thais was the first ever made by the Romanstofix

¢ 4n als vi 16

TIn 1he year of Rome 333 —Liv) v 1,
1Unciana st ra —fbid’, i 16,
*Annals v 16
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the rate of ynterest ‘Ten years after ! this usury
was reduced one half 2 and 1 the end entively
1bolished 2 and if we may beheve some au
thors whom Livy had read this was under the
consulate of © Martius Rutihus and Q Ser
vilws m the yerr of Rome 413 ¢

It fared wath this Jaw as with 1l those 1n
which the legislator carries things to excess an
mfinrte number of ways were found to elude
st They enacted therefore many others to
confirm correct and temper it Sometimes
they quitted the laws to follow the common
practice at others the common practice to
follow the laws butin this case custom easily
prevarled $ When a man wanted to borrow hie
found an obstacle 1n the very law made i his
favour this law must be evaded by the person
2t was made to succour and by the person con
demned Sempronius Asellus the pretor hav
1ng permnetedt the dedrory e 4C¢ it iy
to the Jaws ¢ was slamn by the creditors for at
tempting to revne the memory of a seventy
tht could no longer be supparted ?

Iquut the city 1 order to cast an eye on the
provinces

1 have somewhere else observed that the
Roman prosinces were exhausted by a severe
apd arburary government? But this 1s not
all they were also ruined by a most shocking
usury

Cicero takes notice that the inhabitants of
Salamss wanted to borzow a2 sum of money at
Rome but could not because of the Gabinuan
faw * We must therefore inquare into the na
ture of ths faw

As soon aslending upon interest was forbid
den at Rome they contrived all sort of means
to elude the law ¥ and as thesr allies Mand the
Latins were not subject to the crvil laws of the
Romans they unployed a Laun oranally to
lend fus pame and personate the creditor
The I therefore had only subjected the

.

# A1 Tacitus says Annals w

AT 4lan way r:mml at the mstance of M Ge
nuans intune of the people ~Livy vii towards
the enl

Perters ant more frenur receptur eral ~Ap

pian On t¥e Cind Shar s

N2errs o ros deg bus agere ~Ibid
Fpiteme ¢f Ly Tas

Tin the year of Rune 663
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creditors to a matter of form and the public
were not yehieved

The people complamed of this artifice and
Marius Semprontus tribune of the people by
the avthonty of the senate cwsed a plebiscit
um 10 be enacted to tlus purport that mn re-
gard 1y Joans the laws prolubiting usury be
tween Roman ciizens should equally take
place beryeen a citwen and 20 2lly or 2 au
zenand g Latn ¥

At that trme they gave the name of allies to
the penple of Italy properly sa called which
extended a5 far as the Arno and the Rubicon
and was pot governed in the form of a Ro-
man proynce

It 15 an observation of Tacitus'® that new
frauds yere constantly comnutted whenesver
any laws were passed for the presentng of
usury  Finding themselves debarred from
feriding or borrowing in the name of an afly
they soan cantryved to borrow of some inhabt
tant of the prosmces

To teiedy this abuse they were nbliged to
enact 2 new Jaw and Gabipmust upon the pass
#ng of that famous law which was mtended to
prevent ¢he corruption of suffrages must nat
urally haye veflected that the best way to at
0 His eng was to drscourage the lending up-
On interest these were two objects naturally
connecied for usury always increased at the
time of efections 1 because they stood 1 need
of money (o bribe the voters It 1s plan that
the Gitynan law had extended the Senatus
Consttitum of Marcus Sempronius to the prov
NCes since the people of Salamts could not
barrow mancy at Rome because of that very
I Brutus under fictitious names Jent them
SOME Money™ at four per cent 1 month 7 and
obtaineq for that purpasc two Senatus Con
sulla in the former of which 1t was express
Iy menyaned that this loan shoutd not be con
sidered gy an evasion of the law * and that the
Bovernor of Sraily should determine according
to the stpulauons mentioned sn the bond of
the Salumunians

As lending upon interest was forbidden by
the Galunran law beeween provencials and

B0 the yer 561 of Rome ~See Livy axv 7
B Annags vy 1§ 7
:; In the year G5 of Rome
Lo Fettert ta Atticus w15 16
W
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CHAP. 2

Roman otigens, and the latter at that time
had af] the money of the globe i their hands,
these was 3 pecessty for tempting them wath
the bait of extravagant mrerest, to the end
that the avaricious tght thus lose sight of the
danger of loung ther money And as they
were men of great power in Rome, who awed
the magisteates and oversuled the laws, they
were emboldened to lend, and to extort great
usury, Hence the provinces were suctessively
1oy sged by esery one who had any credst i
Rome and 2y each gosernor, at entermg up-
on bie pravince, published &is edict! whesesss
he fixed the yate of mterest ;n what manner
he pleased, the legislature played ito the
bhands of avasice, and the latter served the
Wen purpmes of the legulator

But the public business must be carssed on,
and whergser a total snacton obtams, the
stte 1s undone On some orcasions the towns,
the corparate bodies and socieues as well as
private prople, were under the necesnty of

Boox XXIIL Or Laws
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borrowimg~a fiecessity but too urgent, sere it
only to repair the ravapes of aymies, the rapace
ey of mags the { ol

and the corrupt practices datly sneroduced,
for never was there at one penod sa much
poverty and opulence The senate, being pos-
sessed of the executive powet, granted, through
fidcessisy and oftentsaes through fisouy, a
permission of borrowng from Roman ctizens,
50 25 to enact decrees for that particular pur

pose But even these decrees were discredited
by the Taw, for they might gise occanion ta the
people’s snssting upon sew ratwes of wterest,
which would augment the danger of dasng
the capitsl, while they made a further exten

ston of usury® I shall ever repeat st that
manlend gre governed not by extrenes, but by
punaples of moderatson.

He pays lesst, says Ulpran who pays lazest
T decsdes the quesuon whether anterest be
lawful that sz whether the creditor can sell
ume, and the debtor buy

oy THE Revation Tuey

Beak 70 THE NuUMBER OF INHABITANTS

1 Of Men and Animals with respert to the
Multiplication of thewr Spectes

Delight of human kind,? and gods above,
Farent of Rome, propitsous Queen of Lave:
s e e e A s

Tor when the rsing spring adarns the mead,
And 1 new scene of nature stands duplay'd,
When wemmg buds and cheerful greens
appear,
And western gales untoch the lagy year,
The joyous birds thy welcome it express,
Whose naus e songs thy gemal fire confess
’ﬂ;cn smvagebeasts bountd o er their shighted
ood

S(?:k with thy darts, and sempt the raging

AN nature ss thy git, earth air, and sex,

Of ait that breathes the vanous progeny,

Stung with delight 1s goaded on by thee

G'er barren mouatams o ¢ the flaw 1y
plam,

The Yealy forest, and the gmd mam,

1 Cicero s adict ced 1 10 one per eent 3 smonih
%ith interest apon wterest 3t Lhe expiration of
‘"Lm With regand to the farmens of the repub-
Hie, he engaged them to grant @ wpmic to theoy
debtars +f (he lauer did oot pay 3t the ime fixed,
he 3warded the srerest mentionedd w the bond —

i, v

*Dryden Luer

Extends thy uncontroll™d and boundiess

reign
Thro all the I tng regions thou dost move,
And scateer'st where thou go st the kmdly
seeds of love

The females of brutes hate an almast con
stant fecundity But un the human species the
manner of thinking the charscter (he pas
nons, the humour theapnee sheidesof pse
serving beanty the pain of child beariog and
the fatgue of a too numerous amyly ohsuuct
propagation i 2 thousand different ways.

2 Of Marnage The natural obligation of the
Kasher 10 provsde for Jus children has e<tab
Lished masraage, which makes known the per
son who ought 1o fulfil this obhgauon The
poaple’ menvoned by Pomponias Aelat had
110 other way of discovening hum bus by resem
blance

Among s shised nauons, the Iather ss that
persan an whom the [swy, by the ceremany
of marrsage, have fixed this duty, because

¥Sce what Loeretins kays, in (he 2ast letter fo
Attrens ¥ There was cven a general Senatus Con
sudtm, ta 6% the yate of snterest 28 ane por gent
per wonth See the tame Jetter

tLeg a2 f deverd sigmf

1 The Garamantes
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much more extensive among men Thesr chsl
dren indeed have reason but this comes only
by slow degrees It 1s not sufficient to nourish
them we must also direce them they can al
ready Ine but they cannot govern themsehes

Hirot conjuncuions contribute but litle to
the propagatton of the species The father,
wlio 1s under a natural obligation to nourish
and educate his childsen 1s not then fixed
and the mother with whom the obligauon re
marns findsa thousand obstrcles from shame
remorse the constraint of her sex and the rig
our of laws and besides she gencrally wants
the means

Women who have submutted to public pros
titution cannot have the convemence of edu
caung therr childrea the trouble of education
15 mcompauble with therr station and they
are so corrupt that they can have no protec
tion from the law

It follows from all this that public contm
ence 1s-naturally connected withr the propaga
t1on of the species

3 Of the Condition of Cluldren It 1s a dic
tate of reason that whea there 1s a marriage
children should follow the statton or cond:
tion of the father and that when there 1s not
they <an belong to the mother only *

4 Of Families Tvis almost everywhere a cus
tom for the wife to pass mto the fanuly of the
hushand The conerary 1s without any incon
vemence estibhished at Formosa® where the
husband enters into the farmly of the wife

Thistaw which fixes the famuly i a succes
son of persons of the same sex greatly con
tnibutes independently of the first motnves to
the propagation of the human speces The
{fanuly 15 2 kind of property a man who has
children of a sex which does not perpetuate 1t
18 neser satssfied of he has not those who can
render it perpetual

Names whereby men acquire an idea of 2
thing which ane would imagme ought not to
perrh are extremely proper to inspere every
f2mily with 2 destre of extend ng sts duration
‘There are people among whom names distin

1Pater eyt quem nuptie demonstrant

2for ths smwn amowg matony that have
slares the chl T almost alnays follows che station
©or con1 tion of the mother

3ather Dt Halde 1 p 16,
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guish famulies there are others where they
only distinguish persons the latter have not
the same advantage as the former

5 Of the several Orders of lawful Wives Laws
and religion sometintes establish many kinds
of avil conjunctions and this 1s the case
among the Mahometans where there are sev
eral orders of wives the chuldren of whom are
distmguished by being born i the house Ly
asil contracts or even by the slavery of the
mother and the subsequent achnawledgment
of the father

It would be contrary to reason that the law
should sugmatise the children for wihat 1t 2p
proved in the father Al these children ought
therefore ta succeed at least if sonie partic
lar reason docs not oppose 1t as i Japan
where none inhenit but the children of the
wile guen by the emperac Thew policy de
mands that the gifis of the emperor should not
be too much divided because they subject
them ta a kind of service Lihe that of our an
cent fiefs

“There are countries where a wife of the sec
ond rank enjoys nearly the same honoursina
famly as i our part of the world are granted
to an only consort there the dhildren of con
cubnes are deemed ta belong to the first ar
principal wife Thus it s abo established
Chint 1ilal respect ¢ and the ceremony of
deep wourmang ave not due to the nataral
mother but to her appointed by the Jaw

By mcans of thus fiction they have no bas
tard cheldren and where such a fiction dnes
not take place 1t 1s obvious that 1 Jaw to legiti
matize the chuldren of copcubmes must be
consudered as an act of vinlence as the hulk
of the nation would be stigmatised by such a
decree Netther 15 there any regulation in
these countries with regird to children born
m adultery The recluse Iives of women the
locks the snclosures and the eunuchs render
all nfictelnty to thew hushunds sa dufficult tht
the law judges 1t impossible Besides the same
!:Td would exterminate the mather and the
child

6 Of Bastards tn different Governments They
hase therefore no such thing as bastards where
polygamy 1s permutted this disgrace is known
only 1n countries t which a man 1 allowed
to mrry butone wife Here they were obliged
to stamp a mark of infamy upon concubnage
and consequently they were under a necessity
ld v pan
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of sigmatiang the ssue of such unlawful con
Junctions

In republics, where 1t 1s necessary that there
should be the purest morals bastards ought to
be more degraded than 1n monarchies

‘The laws made against them at Rome were
perhaps too severe but as the ancient nstitu
tions faid all the artizens under a necessity of
marrying and as marriages were also softened
by the permission to repudiate or make a &
yorce, nothing but an extreme corruption of
manners could lead them to concubinage

It 15 observable that as the quality of a cxts
zen was a very considerable thing in 2 demo-
cratiegovernment wheret carried with it the
sovereign power they {requently made laws
respect ta.the state of bastards whach had less
relation to the thing wself and to the honesty
of marriage than to the particular constitu
tionr of the republ ¢ Thus the people have
sometimes admitted bastards mto the number
ol cttizens 1m order to mcrease thesr power in
opposition to the great ! Thus the Athenians
excluded bastards from the privilege of being
citizens that they mught possess a greater
share of the corn sent them by the King of
Egypt In fine Anstotle informs us that m
many ciies where there was not a suficent
number of citizens therr bastards succeeded to
their possessions and that when there was a
proper number they did nat inherit

7 Of the Father’s Consent to Marrage The
consent of fathers 1s founded on their author
ity thats on the right of property It also
founded on therr love on their reason and on
the uncertamnty of that of their children
whom youth confines in a state of ignorance
and passion 1n a state of ebriety

n the smal} republ ¢ or sngular sty
tions already mentioned they might have
laws which gave to magsstrates that nght of in
spection over the marriages of the children of
citizens which nature had already given to fa
thers. The Iove of the public might there equal
or surpass all other lne Thus Plato would
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most lost the desive of enjoyment themselves
In the several degrees of pragemiture they sce
themselvesunsensibly advanang-to 2 kind of
mmmortality But what must be done 1f op
pression and avarsce arise to such a height as
to usurp all the authonity of fathers? Let us
hear what Thomas Gage says 1 regard to the
conduct of the Spaniards i the West Indies?
According to the number of the sons and

daughters that are marriageable the fathers
tribute 1s raised and mcreased unul they pro-
vide husbands and wives for their sons and
daughters who as soon as they are marned
are charged with tbute which that 1 may
mcrease they will suffer none above fifteen
years of age to live unmarried. Nay the set
time of marriage appomted for the Indians 1s
at fourteen years for the man and thirteen for
the woman alleging that they are sooner ripe
for the fruit of wedloch and sooner nipe mn
knowledge and malice and strength for work
and service thanany other people Nay some
times they force those to marry who are scarce
Iy twelve and thirteen years of age if they find
them well limbed and strong m body explain
g a pomt of one of the canons which al
loweth fourteen and fifteen years Nest malia
suppleat etatem

He saw 2 list of these taken It was says he
a most shameful affarr Thus i an acuon
which ought to be the most free the Indians
are the greatest slaves

P Y]
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am apt to tmagine more tolerated there than
anywhere else from a consideraton that as
the laws have not established 2 monastic celt
bacy the daughters have no other state to
© v .

be more ble In this 1 ght the custom of

ave d by the
this the Laced: F

But in common mstitttions fathers have
the disposal of their children in martiage
their prudence n this respece s always sup-
posed to be supertor (o that of a stranger Na
ture gnes to fathers a desire of procuring suc
cessors to their children when they have at

1At dtotle Polit <t v 4
b,

Italy and Spain must be less rauonal con
vents are there established and yet they may
marry without the consent of their fathers

g Of young 1S omen Young women who are

conducied by marniage alone to liberty and

pleasure who have a mind which dares not
3 Thomas Gage 4.

desp g5 grded



190
think a heart whach dares not feel eyes which
darenot see ears which dare not hear whoap
pear only to show themsehessilly condemned
without mtermssion to trifles and precepts
hae sufficent mducements to lead them on
to muriage 1t s the young men that want to
be encouraged

1o Tiat 1 as that determines Marriage
Wherever a place 15 found in which two per
sons can liye commodiously there they enter
1nto marrrage Nature has a suficient propen
sity 101t when unrestratned by the difficulty
af subststence

A nising people mcrease and muluply ex
tremely This 13 beeause with them at would
be 2 great inconsenence to live m celibacy
and none to have many children The contra
ryof which s the case when a nation s formed

11 Of the Severity of Government Men who
Tave bsolutely nothung such as beggars have
many children This procceds from their be-
g in the case of a ising people 1t costs the
{ather natlung to gue his heaet ta b off
spring who even m thewr infancy are the
struments of this art These people muluply
m a nch or superstittous country because
they do not suppors the burden of society but
are themselves the burden But men who are
poor only because they line under a severe
gosernment who regard therr fields less as the
source ol their subsistence than as a cause of
sexatim these men Isay have few chiddren
they have not even subsistence for themselves
How then can they think of dividing 162 They
are unable to take care of their own persons
when they are sick How then can they attend
to the wants of creatures whose infancy 1s a
continual sickness?

It 1s pretended by some who are apt to talk
of things wiuch they have never exanuned that
thegreater the poverty of the subjects the more
numerous their famihies that the more they
re loaded with taxes the more industriously
they endeavaur (o put themselves 1n 2 station
tn which they will be able (o pay them two
sophisms which have always destroyed and
will for ever be the destruction of monarchies

The seventy of government may be carned
to such an extreme as to make the natgral
seniments destracine of the natural senu
ments themsches. Would the women of Amer
tca have refused to bear cheldren had thesr
masters been less cruelst

Vbd p gy st e
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12 Of the Number of Males and Females in
different Countries 1 have already obsened
that there are born 1 Lurope rather more

fruicful women 1 Japan than o Europe and
consequently 1t must be more populous

‘We are informed that at Bantam there are
ten gigls to one boy ¢ A disproportion Like ths
must cause the number of am:hies there to be
ta the number of those of other climates as y to
514 which is a prodigious difference Therr
farilies may be much larger indeed but there
must be few men i arcumstances sufficient to
provide for so large a family

13 Of Seaport Towns In seaport towns where
men expose themselves to a thousand dan
gers and go abroad to hve or die 1 dustant
climates there are fewer men than women
and yet we see more cluldren there than m
other places Tlus praceeds from the greater
ease with which they procure the means of
subsistence Perhaps even the avly parts of fish
are more proper ta furmsh that matter which
contributes to generation This may be one of
the causes of the sfinite number of people
Japan® and Chma® where they hie almost
wholly on fish * If thus be the case certarn mo-
nastic rules which oblige the monks tolive on
fish must be contrary to the spiret of the legas
later humself

14 Of the Productions of the Earth whieh re
quire a greater or lese Number of Men Pas
ture lands are but little peopled because they
find employment only for a few Corn lands
employ a great many men and vineyards in
Ginutely more

It has been a frequent complaint 11 Lng
land® that the increase of pasture lind dimmn

2Book %41 4
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# Japan j1 composed of a number of nsles wlere
there are many banks and the sea is there ex
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hed the wmhabstants and 1t has been ob-
served 1n Trance that the prodigious number
of vineyards 15 one of the great causes of the
mulutude of people

Those countries where coal pits furnish a
Pproper substance for fuel have this advantage
over others that not haung the same occa
sion for forests the lands may be cultivated

In countries productise of rice they are at
yast pamns in wateryng the land a great num
ber of men must therefore be employed Be
sides there 1s less land required to furmish
subsistence for a family than in these which
produce other hinds of grawn Infine the land
which 15 elsewhere employed i rasing, cattle
serves rmmedaately for the subsistence of man
and the Tabour which 1 other places 15 per
formed by cattle 15 there performed by men
so that the culture of the soil becomes to man
an immense manufactire

15 Of the Number of Inkabiants with rela
tion to the Arts When there 15 an agrarian
law and the lands are equally dinided the
country may be extremely well peopled
though there are but few arts because every
citrzen receives from the cultivation of hus land
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ble to the maker wnd tle buyer those ma
chunes which would render the manufacture
more simple or in other words dimwmush the
number of workmen would be pernicious
And if water mills were not eserywhere estab-
lished I should not have believed them so nse
ful s 15 pretended because they have de
prived an infimte mulutude of their employ
ment a vast number of persons of the use of
water and great part of the land of 1ts fertiliey

16 The Concern of the Legslator in the Prop
agation of the Spectes Regulations on the
number of citizens depend greatly on circum
stances There are countries in which nature

the climate 15 more favourable than the soil
the people muluply and are destroyed by
famine this 15 the case of Chuna Hence a fa
ther sells his daughters and exposes his chil
dren In Tonquin! the same causes produce
the same effects so we need not like the Ara
bian travellers mentioned by Renaudot
search for the onigin of thus i their sentuments
on the T

whateser s necessary for his and
all the citizens together consume all the fruits
of the earth Thus 1t was m some republics

In our present situation 1n which lands are
unequally distributed they produce much
more than those who cultivate them are able
to consume if the arts therefore should be
neglected 1nd notlung minded but agricul
ture the country could not be peopled Those
who cultnnate ur employ others to culuvate
having corn to spare nothing would engage
them to work the following year the fruts of
the earth would not be consumed by the 1n
dolent for these would have nothing with
which they could purchase them It 15 necessa
1y then that the arts should be established 1
order that the produce of the land may be
consumed by the labourer and the aruficer In
aword 1t 1s now proper that many should cul
tnate much more than 1s necessary for their
own use For this purpose they must hate a
desire of enjoyng superfiu ties and these
they can recene only from the artificer

“The machines designed to abridge art are
not alwys useful If 3 picce of workmanship
15 0 a moderate price such as 1s equalhy agree-

cct And proclamat ons were mde aganst those
B A DT — 1brdgment o the His
tory of the Peformation PP 41 53

ipsycho:
For the same reason the religron of the Isle

of Formosa does not suffer the women to bring
their children nto the world till they are
tharty five years of age * the priestess before
this age by brusing the belly procures abor
ton

17 Of Greece and the Number of its Inhab:
tants That effect which i certam countrres
of the East springs from physical causes was
produced in Greece by the nature of the gov
ernment The Greeks were a great nation
composed of aties each of which had a dis-
tinct government and separate laws They had
no more the spinit of conquest and ambition
than those of Switzerland Holland and Ger
many have at this day In every republic the
legislator had 1n view the happiness of the
cuzens at home and their power abroad Jest
1t should prove inferior to that of the neigh
bouring cities ¢ Thus wath the enjoyment of a
small temtory and great happiness 1t was easy
Tor the number of the ciuzens to mncrease to

1 Damp
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uch a degree as to become burdensome This
obliged them incessantly to send out colomes *
and as the Swiss do now  to let their men out
to war Nothing was neglected that could hin
der the too great muluplication of children
They had among them republics whose
tonstitution was very remarkable The nations
they had subdued were obliged to provide
subsstence for the atizens The Lacedzmo-
nians were fed by the Helotes the Cretans by
the Periecians and the Thessalians by the
Penestes They were obliged to have only a
certain number of freemen that their slaves
might be able to furnish them with subsis
tence It1sa recened maxumin our days that
1t 1s necessary to limit the number of regular
troops now the Lacedzemonians were an army
maintamed by the peasants it was proper
therefore that this army should be limited
without this the freemen who had all the ad
vantages of soctety would increase beyond
number and the Jabourers be overloaded

‘The politics of the Greeks were particularly
employed m regulating the number of ats
zens Plato fixes them 2t five thousand and
forty? and he would have them stop or en
courage prop as was most
by honours shame and the advice of the old
men he would even regulate the number of
marriages 1n such a manner that the republic
might berecrmted without being avercharged 3

If the Jaws of a country says Anstotle for
bid the exposing of children the number of
those brought forth ought to be limited 4 If
they have more than the number prescribed
by law he advises to make the women mus
carry before the foetus he formed &

The same author mentions the infamous
means made use of by the Cretans ¢o prevent
their having too great a number of children—~
a praceeding too indecent to repeat

There are places says Aristotle again® where
the laws give the privilege of being aituzens to
strangers or to bastards or to those whose
mothers only are citizens but as soon as they
have a suff cient number of people this privi
lege ceases The savages of Canada burn their
prisoners but wf en they have empty cottages
tagive them they recenve them into their na
tion

1The Ga k who were in the same arcum
stances acted in the same manner

Tlaus

3Rtepublc v
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others where he 1s worth less than nothung

18 Of the State and Number of People before
the Romans Italy Sialy Asia Mimor Gaul
and Germany were nearly in the same state as
Greece full of small nations that abounded
with mhabtants they had no need of laws to
Increase their number

19 Of the Depopulation of the Globe All
these little republics were swallowed up m 2
largeone and the globe insensibly bevame de
populated n order to be convinced of this
we need only consider the state of Italy and
Greece before and after the victones of the
Romans

You will ask e says Livy® where the
Valsa could find soldiers to support the war
after having been so often defeated There
must have been formerly an infinite number
of people 1n those countries which at present
would be ittle better than a desert were it not
for a few soldiers and Roman slaves

The Oracles have ceased says Plutarch

because the places where they spoke ar¢

destroyed At present we can scarcely find
m Greece three thousand men fit to bear
arms

Ishall not deseribe  says Strabo?® Epirus
and the adjacent places because these coun
tries are entirely deserted This depopulation
which began long ago still continues so that
the Roman soldiers encamp 1n the houses they
have abandoned We find the causc of thisn
Polybius who says that Paulus Lmilius after
hus victory destrayed seventy cities of Lpirtis
and carmied away a hundred and filty thou
sand slaves

20 That the Romans were under the Neces
sty of making Laws to encourage the Propa
gation of ! e Species The Romans by destroy
g others were themselves destroyed  inces
santly in acuon in the heat of battle and 1
the most violent attempts they wore out hike
a weapon kept constantly in use

1 shall not here speak of the attention with
which they applied themselves to pracure citt

"sml po s sterling
1Dook v 12
2Bookv p 496
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zens in the room of those they lost ! of the as-
socations they entered 1nto, the prisileges
they bestowed, and of that smmense nursery
of atizens, ther slases I shall mention what
they did to recrurt the number, not of their
auzens, but of ther men and as these were
the people 1 the world who knew best how to
2dapt thewr 1aws to their projects an examina
tion of their conduct m this respect cannot be
amatter of indifference

21 Of the Laws of the Romans relating to the
Propagation of the Species The ancient laws
of Rome endeavoured greatly to mate the
atizens to marriage The senate and the peo-
Ple made frequent regulatrons on this subject
as Augustus says 1 his speech related by Dio*

Dionysius Halicarnassus? cannot behieve
that after the death of three hundred and five
of the Fabur exterminated by the Vesentes
there remaimed no more of this famuly than
one smgle chuld _because the ancient law
which obliged esery citizen to marry and to
educate all his chuldren was stll in force 4

Independently of the laws the censors had
B o oo . PR
\ . .

.
@tens with marriage, which was pamful to
those who had no taste for the pleasures of in
nocence Thus 1s the purport of that speech
which Metellus Numudicus when he was cen
sor, made to the people ¢ If 1t were possible
for us to do without wives we should deliver
oursehes from this evil but as nature has or
dained that we cannot live very happily with
them nor subsist without them we ought to
bave more regard to our own presenation
than to transient graufications

The corruption of manners destroyed the
censorship which was 1tself established to de-
stroy the corruption of manners for when
this depravation became general the censor
lost hus power ¥

Ciil discords tnumwrates and prosenp

11 have treated of this in the Constderatians on
the Causes of the Ruse and Declenston of the Ro
man Grandenr 13

1 Book Iv

1 Book 1

*1n the year of Rome 257

5See what was done n this tepect in Livy v
the Eptome of Ly Irx Aulus Gelhus § 6 Val
enus Mavimus i o

41t is in Aulus Gelhus § 6.

TSee what I have aid in Rook ¥ 15

T
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tions weskened Rome more than any war she
had Mutherto engaged m ‘They left but few
citrzens ® and the greatest part of them unmar
ned To remedy thus last evil, Cxrsar and Au
gustus re-established the censorship and would
even be censors themsehes? Cesar gave ro-
wards to those who had many children 1 Al
women under forty five years of age who had
neither husband nor children were forbidden
to wear jewels or to nide in litters ¥ an exeel
lent method thus to attack celibaey by the
power of vamity The laws of Augustus were
more pressing 2 he imposed new penalties on
such as were not marned ¥ and :ncreased the
rewards both of those who were marmed and
of those who had cluldren Tacitus calls these
Julian laws ¥ to all appearance they were
founded oun the ancient regulations made by
the senate the people and the censors

The law of Augustus met with mnumerable
obstacles and thirty four years after it had
been made the Roman knights 1nsisted on 1ts
being abolished 15 He placed on one side such
as were marmed and on the other side those
who were not these last appeared by far the
greatest number upon which the cuzens
were astonished and confounded Augustus
with the granty of the anaent censors ad
dressed them n this manner *

While sickness and war snatch away o
many eiuzens what must become of this state
f marniages are no longer contracted? The
ity does not consist of houses of porticos of
public places but of mhabucants. You do not
see men like those mentioned in Fable start
1ng outof the earth to take care of your affars,
Your celibacy 1s not owing o the desire of In
1ng alone far none of you eats or steeps by
himsell You only scek to enjoy your irregu
lanties undisturbed Do you ate the example
of the Vestal Virgins? If you preserve not the
laws of chastity you ought to be punished like
them You are equally bad anzens whether
your example has an influence on the rest of

#Crar afier the Gl War having made a

Lo
#1n the year of Rome 736
18 Jubiay rogationes —Annals in ¢
18T the year of Rome 78z Do 1o 1
181 have abridged this speech, which
outlength it 1110 be found In o 1

Id
7
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the world or whether 1¢ be disregarded My
anly view 15 the perpetuity of the republic.
have mcreased the penaluies of those who have
disobeyed and with respect to rewards they
are such as I da not know whether virtue has
ever recarved greater For less will a thousand
men expose hife iself and yet will not these
engage you to take a wile 2nd provide for
children?

He made a Jaw which was called after hus
name Julia and Papiz Poppra from the
names of the consuls for part of that year!
The greatness of the evil appeared even in
therr being elected Do tells us that they were
not marnied and that they had no chuldren *

Thss decree of Augustus was properly a
code of laws and 2 systematic bady of all the
regulations that could be made on this sub-
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When the republic wanted aitizens she grant

ed to marmage and to the number of chuldren

the priviteges which had been gnen to age?

She granted some to marriage alone, mde
. NP

which married men constantly enjoyed a5
forexumple a partscular place i the theatre ™
they had those which could only be enjoyed by
men who had children md which none coutd
deprive them of but such as had a greafer
number

These privileges were very extensne The
marnied men who had the mast cluldren were

Ject The Juhan laws were 1ncorg am it

always | d whether in the pursmit of in

and recerved greater strength $ It was so ex
tensive in s use and had an influence on so
many things that 1t formed the finest part of
the avil law of the Romans
We find parts of 1 dispersed 1n the precious
Iragments of Ulpian 4 in the Laws of the Di
gest collected from authors who wrote on the
FPapuan faws 10 the historians and others who
have ated them in the Theodosian code
which abolished them and m the works of the
fathers who have censured them wathout
doubt from 2 laudable zeal for the things of
the other Life but with very little knowledge
of the aflawrs of this
These Iaws had many heads ® of which we
Wl .

Lol .

‘.

seventh and relaces to the honours and re.

of their laws even from those cittes ® had Like
thee Lasedzmonans e wereranon o oid
Aage as to give 1t 21l honour and precedence

1 Mareus Tapius Mutidu P
Do RS ilus and @ Poppeus Sa
51

2
IUItn Frapmens +o 4 0 e
. .

wrn
$Took 1 4

* Iyjonyons Halicirmnassus,
e deputies ol Rome who were sent ta
scarch mto the laws of Greece went to Athens
and 1011 ¢ catses of Jraly

the exercise of honours ! The consul who had
the most numerous offspring was the first who
recerved the fasces 2 he had hus chorce of the
provinces ¥ the senator who had most children
had tus name written first i the catalogue of
senators, and was the first m giving lus optn
1o 1n the senate #* They might cien stand
sooner than ordinary for an office, because
every chuld gave a dispensation of a year ™ If
an mhabitant of Rome liad three children he
was cxempted from all troublesnme offices
‘The frecborn women who had three children
and the frecdwomen who had four, passed
out of that perpetual tutelrge' m which they
had been held by the ancient laws of Rome ™

As they had rewards, they had also penal
tres ¥ Those who were not married could 7¢
ce1ve no advantage from the will of anyperson
that wasnot a relatine 2 and those who bemg
married had no children could recewve only
half ' The Romans says Plutarch marry only

., . e
munerum

T Ulpran Fragment tit 29 §3

" . ..
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CHAP 21
to be hewrs and not to kave them

The advantages which a man and his wife
wight recerve from each other by will were
fhumted by law ? If they had cluldren of each
other, they might recene the whole 1f not,
they could receive only a tenth part of the suc
cession on the account of marmage and if
they had any children by ~ former venter as
many tenths as they had children

If a husband absented himself from hus wife
on any other cause than the affairs of the re-
public he could not mherit from her3

The law gave to a survivang husband or wife
two years to marry agan ¢ and 2 year and a
half in case of a2 divorce The fathers who
would not suffer thexr children to marry, or
refused to give their daughters a portion were
obliged to do 1t by the magistrates

They were not allowed to betroth when
the marriage was to be deferred for more than
two years ® and as they could not marry a girl
till she was twelve years old they could not be
betrothed to her till she was ten The law
wotld not suffer them tn trifle to no purpose,”
and under a pretence of bemg betrothed to
enjoy the privileges of marrted men

It was contrary to law for a man of sixty to
marry a woman of fifty® As they had gien
great privileges to married men the law would
notsuffer them to enter into useless marriages
For the same yeason the Calusian Senatus
Consultum declared the marniage of 2 wom
2an above fifty with 2 man Jess than sixty to be
unequal * so that a woman of fifty years of age
could not marry without incurring the penal
ties of these laws Tiberius added to the ng
our of the Papian law ¥ and prolubited men
of sixty from marrying women under fifty so

10f the Love of Fathers towards thetr Children
See a more prrticnlar account of this in Ul
Pan Fragment tit 1, 16
3bd, fie. 16 § 1
hubuz e 14 It seems the first Julan Taws al
m . o
lowed three years ~Speceh of Augugtus 1 Die

Se UL 1Y yeul j3o It b 3
TDio . and in ihe same Dio the speech of
Augustus i

YUlpian Fragment e 16 and Leg 27 Cod
de nuptus

¥Uipan Fragment t1 16 §

1 Sce Suctomny Life of Claudius 23
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that a man of sixty could not marry an any
case whatsoeser, without incurring the pen
alty But Claudius abrogated this lawmadeun
der Tiberus t

All these regulations were more conform
able to the chimate of Italy than to that of the
North where a man of sixty years of age has
stll a considerable degree of strength and
where women of fifty are not always past chutd
bearing

That they might not be unnecessarily Irm
1ted 1n the choice they were to make Augustus
permitted all the frecborn citizens who were
not senators' to marry freedwomen 1 The Pa

P . -

1 -t 3

who had led a disorderly hife who had played
1 the theatre or who had been condemned
by a public sentence This must have been es-
tablished by a decree of the senate During the
ume of the republic they had never made laws
like these because the censors corrected this
kind of disorder as soon as 1t arose or else
prevented its nising

Constantme mide a law™ i which he com
prehended m the prolibition of the Papran
law, not only the sepators but even such as
had a considerable rank 1n the state without
mentioning persons i 2n inferior station thus
constrtuted the law of those imes These mar
riages were thercfore no Jonger forbidden ex
cept to the free born comprehended in the law
of Constantine Jusumian howeser abrogated
the law of Constanune ¥ and permuted all
sorts of persons to contract these mairnages
and thus we have acquired so fatal a liberty

It 15 evadent that the penalties inflicted on
such as marned conrary to the prohubition of
the Jaw were the same as those mflicted on
persons who did not mrry These marriages
did not give them any onil advantge ¥ for
the dowry®™ was confiscated alter the death of
the wife

Augustus haung adjudged the succession

" - - e

W iy
";z: 37,85 M de oll:lll lbertorum §7 U1

§
pun Fragment L1 16

B Ulpian Fragment., tt 16 §
2 Sed Bool xiar 18
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and legacies of those whom these laws had de-

clared incapable to the public treasury ! they
' o voee cu

treasury On thus account it became necessa
1y under Tibertus that these laws should be
softened ? that Nero should lessen the rewards
given out of the treasury to the informers 3
that Trajan should put a stop to their plun
dering 4 that Severus should also
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ment ! These were anly particular cases but
at Jast dispensations were given without dis-
cretion and the rule itself became no more
than an exception

The sects of philosophers had already intro-
duced 1n the empire a disposition that ex
tranged them from busimess—a disposition
which could not gam ground in the time of
the republic ' when everybody was employed
1n the arts of war and peace Hence arose 2n
1dea of perfection 2s connected with a life of
speculation hence an estrangement from the

these Iaws S and that the avilians should con
stder them as odious and n all thesr decrsions
dewviate from the literal ngour

Besides the emperors enervated these lawst
by the privileges they granted of the rights of
lisbands of cluldren and of three children
More than this they gave parucular persons
a dispensation from the penalties of these
Jaws 7 But the regulatrons established for the
publ ¢ utility seemed tncapable of admitting
an alleviation

It was lughly reasonable that they should
grant the nights of children to the vestals®
whom religion retamned m a necessary virgin
ity they gne i the same manner the privi
lege of married men 1o soldiers ¥ because they
could not marry It was custorary to exempt
the emperors from the constrarnt of certam
awil laws Thus Augustus was freed from the
constraint of the law which hmited the power
of enfranchismg® and of that which set
bounds to the night of bequeathing by testa

AExcept in certa n cases See the Ulp an Frag

ment €'t 18 and the only law in Cod de Caduc
tollend

2 Relat im de moderanda Papid Popped ~Tacr
tus Arnals 11 2

A He red ced them to the fourth part ~Sueton
fus L fe of Nero 10

seln n

lan s Apot

#I Scpo tlecensor comply ns 1n has speech
to the people of the aluses i ch were already
smroducedd that they recened the same privileges
for adopted a3 for nat tral ch Idren —Aulus Gel

v 19
1See the Lef 31 [ de nte nuptiarum
# Augustus in"the Fapun law gave them the
prit lege of mathers
e ed

hem the anmen n

o Iy \uma tai
0

cares and emt of a family The
Christian religion comung after this philoso-
phy fixed 1f I may make use of the expression
the rdeas which that kad only prepared

Christianuty stamped 1ts character on jurs-
prudence for empire has ever a connection
with the priesthood Ths 15 visible from the
Theodosian code which s only a collection of
the decrees of the Chrisuan emperors

A panegyrist of Constantine said to that
emperor  Your laws were made only to cor
Tect vice and to regulate manners you hae
stripped the ancrent laws of that artifice which
seemed to have no other arm than to lay
snares for simpl at:

It 15 certam that the alterations made by
Constantine took their rise erther from sentt
ments relaung to the establishment of Chris
tramty or from 1deas conceived of 1ts perfec
tion From the first proceeded those laws
which gave such authonty to bishops and
whach have been the foundation of the ecclest
astical Jurisdiction  hence those laws whch
weakened paternal authority by depnving
the father of Ius property 1n the possessions of
s chuldren To extend a new religion they
were obl ged to take away the dependence of
children who are always least attached to
what 15 already established

‘Thelaws made with a view to Christian pet
fection were more particularly those by which
the penalues of the Papran lans were abol
sshed the unmarried were equally exempted
from them with those who being marric
had no children

“These laws were established  says an eccle
siastical historian % as »f the multiplication

Do In

12See 1nC cero Offces § his sentiment on the
sp rit of speculation

BN\azan s 13 fa_egyrico Cotstant 1 321

MSccLeg s 23 Cod Theo! defon smatert it
matersiqi ¢ genert K¢ ar § Leg 1mic
Theod de bon s q e (1 1t famil acq runte?

13 Soromenus 1 o
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of human species was an effect of our care 1
stead of being senuible that the number 13 1n
areased or dimumushed according ta the order
of Providence ¥

Panoples of religion have had an extraor
dmary mfiuence on the propagation of the hu-
man species. Sometimes they have prowoted
3, a5 among the Jews the Mahometans the
Gawrs and the Chinese at others they have
Put a damp 10 11, as was the case of the Ro-
™ans upen thew conversion to Christamty

They cverywhere incessantly preached con
tnency a virme the more perfect because 1
1{(: Gwn nature it can be practsed but by very

ew

Constanune had not taken away the decs
mallaws which granted a greater extent to the
danations between man and wife m proper
tion to the number of their chsldren Theado-
21 the younger abrogated even these laws t
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agamst celibaey as adopred by religion but
whe tan be silent when 1t 15 butlt on bbertin
ism when the two sexes corrupting each oth-
er esen by the matural sensations themselves
fly from a union winch onght 1o make them
better to Ine m that which always renders
them worse?

It 35 a rule drawn from nature that the
more the number of marvaages is diminushed
the more corrupt are those who have entered
mto that state the fewer marssed men the
Jess fidehty 15 there in marnage aswhen there
are more thieves more thefts are comnutted

22 Of the Exposing of Chuldren The Roman
policy was very good in Tespect 1o the £3pos-
g of eildren Romulus siys Dionystus Halt
carnassus  laid the quzens under an obhga
uan to educate 2l thewr male chuldren and
the eldest of therr dwughters If the miants
were and he

Justmian declared all those valid
which bad been prohubired by the Papran
laws? These Jaws required people to marry
2gan  fastian granted privideges ta thase
wha did not marry agam 3

By the anaent insuuuons the natural
nght which every one had to marry and beget
<hildren could not be taken away Thas when
they recerved a degacy # on condsttan of nat
marTymg or when a patron made his freed
may swear® that he would nether marry nor
beget chuldren the Papian law annulled both
the condition and the oath® The clauses on

P
the exposing them after having shown them
0 five of thesr nearest neighbours

Romulus did not suffer them ta kill any
fants under three years ofd ® by which metns
he reconctled the Izw that gave 1o fathers the
night pver thesr chitdren of hife and death with
that which prolubited thesr besng expoced

We find tlso i Dionysnes Halcarnassus®
that the taw which obliged the ciuizens to mar
7y and to educate all thewr children was i
force in the 2y7th vear of Rome we see thay
custom had restrmned the law of Romulus
which p d them 10 expose theis young

2 wadon b 3 among
Us tontradict the ancient law and descend
from the consttutions of the emperors found
ed onadeas of perfecton

Therc 1s no faw that contaws an express ab-
Togtion of the pravileges ang honours which
the Rom1ns had granted to marriages and to
2 sumber of children But where celibaey had
the preeminence marnage could nos be held
inhonour and smee they conld obhige the of
ficers of the public revenue to renounce so
many advantages by the abolwon of the pen
slttes 1t 13 casy 1o percense that wath jet
greater ease they nught put a stop to the re-
watds,

The same sprritaal reason which had per
mmitted celibacy soon imposed it even as neces
3y God fortsd chat § should here speak

Ueeg 3 3 Cod Theod dr v liber

2Leg Sancomus Col de nuplas

iNov 127 cap 11 Nor nfRap v

Adrg g4 0 T tomdst et demonst

Bleg 5 84 de qure patsonat o

Faulus, Seofences su Gt 4 15

er daughiters

We have no knowledse of what the taw of
the Tnehe Tables (made in the year of Rome
ga1) apponted wath respect to the exposing of
ghildren except from a passage of Cicera ¥
who speaking of the office of tribune of the
peaple says that soon alter its birth like the
maenstrous wnfant of the tvw al the Tuele Ta
bles 1 was sufied the miant that was not
manstraus was therefore presened and the
1aw of the Tuehe Tables made no altersssan
m the preceding smsttutions

The Germans  says Tacttus 8l never ex
pose ihesy children among them the best
manners have more force than te acher places
the best faws  The Romans had therefore
tans agun thas covtom and set they did noe

1 dntiguaties of Rome u
Sitni
* Rook ix

W0 fegam 59
1 De Morbur Lermanorum 39

/f‘



198
follow them We find no Roman law that per
mrtted the exposing of children ! this was
without doubt, an abuse introduced towards
the decline of the republic when Iuxury
robbed them of their freedom when wealth
dinided was called poverty when the father
believed thae all was lost which he gave to hus
faruly and when this family was distinet from
his property

23 Of the State of the World after the De
struction of the Romans The regulations
made by the Romans to increase the number
of their citizens had their effect while the re
public 1n the full vigour of her conststution
had nothing to reparr but the Josses she sus
tained by her courage by her mntrepidity by
her firmness her love of glory and of virtue
But soon the wisest laws could not re-establish
what a dying republic whatageneral anwrchy
what a2 miltary government what a nimd
empire what a proud despotic power what a
feeble monarchy what a stupid wezk and su
perstitious court had successnely pulled down
It nught indeed be sard that they conquered
the world only to weaken 1t and o deliver 1t
up defenceless to barbarians The Gothic na
tions the Getes the Sxracens and Tartars by
turns harassed them and soon the barbanians
had none to destroy but barbarians Thus in
fabulous times after the mundations and the
deluge there arose out of the earth armed
men who exterminated one another

24 The Changes which kappened tn Europe
wtth regard to the Number of the Inhabitants
In the state Europe was in one would not :m
agine 1t possible for it to be retrieved espe-
cially when under Charlemagne it formed
only one vast empire But by the natwre of
government at that time 1t became disvrded
nto 30 mfinite number of petty sorereignues
and as the lord or soveresgn who resided in
husaillage or caty was neither great nich pow
erful nor cven safe but by the number of his
subjects every one employed humself with a
singular attention 1o make hus httle country
flourish Thus succeeded in such a manner that
notwithstanding the wrregulanties of govern
ment the want of that knowledge which has
since been acquired in commerce and the nu
merous wars and disorders mcessantly anising
most countries of Europe were better peopled

LThere 15 o tutle on this subject 1n the D gest

the title of the Code 1233 nothing of st any more
than the Norels
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1n those days than they are even at present.

1 have not time to treat fully of tius subject
but I shall este the prodigious armies engaged
m the Crusades composed of men of all coun
tries Puffendorf says that an the reign of
Chatles I there were m France twenty mil
hons of men

It 15 the perpetual reunon of mamy httle
states that has produced this dimsnution For
merly every village of Frice was a captal
there 1s at present only one large one Exery
part of the state was a centre of power at pres
ent all has a relation to one centre and ths
centre 1s in some measure the state tselt

25 The same Subject continued Europe 115
true has for these two ages past greatly m
creased ats navigation this has both procured
and deprived it of snhabrtants Holland sends
every year a great number of marmers to the
Indies of whom not above two-thurds return
the rest erther perssh or settle m the Indics
The same thing must happen to every other
mation concerned i that trade

We must not judge of Europe as of a partic
ular state engaged alone 1n an extensn ¢ navl
gation This state would nerease i people
because 21l the neighbouring nations weuld
endeavour to have a share n this commerce
and marmers would arrive from all parts Eu
rope separated from the rest of the world by
religion * by vast seas and deserts cannot be
reparred in this manner

26 Consequences From all thas we may con
clude that Europe 15 at present 1n a condition
to require laws to be mde 1n fasour of the
propagation of the human specres The polt
tics of the ancent Greeks incessantly com
plamn of the inconveniences attending a 1e-
public from the excessive number of aitizens
but the polutics of this age call upon us 1o take
PrOPer mMeans (o (nerese ours

27 OFf the Law made in France io encouragt
the Propagation of the Species Louss \IV ap-
ponted particulr pensians to those who had
ten chuldren and much larger to such as had
twelve ¥ But 1t 1y not sufficient to reward prod
smgies In order to communicatea general sprit
which leads to the propagation of the species
1t 13 necessary for us to establsh ke the Ro-
mans general rewards ar geaeral penatues

2 Mal ometan co intnes surround it almost on
every side

2The ed ct of 1666 In favour of marriages
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28 By what Means we may remedy a Depopu
lation When a state 1s depopulated by par
ticular acaidents by wars pestilence or fam
e there are sti | resources left The men who
remain may presene the spinit of industry
they may seek to repair their muslortunes and
calamuty atself may make them become more
sndustrious This evil s almost incurable when
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dren has left them 2 fortune which 1s mulu
plied in proportion to thewr pumber It 1s not
so with fum who having ten acres of land &
vides 1t among tus children

In trading countries where many men have
no other subsistence but [rom the arts the
state 15 frequently obliged to supply the neces-
sitres of the aged the sick and the orphan A

the depop 1s prepared by
wntenior vice and a bad government When
this1s the case men perish with an insensible
and habuwual disease born m musery and
weakness in violence of under the influence
of a wicked admimustration they see them
selves destroyed and frequently wathout per
cewving the cause of their destruction Of thus
we have a melancholy proof 1n the countries
desolated by despotic power or by the exces
sive advantages of the clergy over the laity
Invamn shall we wait for the succour of chil
dren yet unborn to re establish a state thus de-
populated There 1s not time for this men n
therr solitude are without courage or industry
With land sufficient to nourish a nation they
tiave scarcely enough to nourish a farmly The
common people haye not even a property
the miseries of the country that 1s in the fal
lows with which 1t abounds The clergy the
primce the cities the great men and some of
the principal atizens mnsensibly become pro-
prictors of all the land which lies unculuyat
ed the families who are ruined have left their
fields and the labouring man 15 deststute
In this situation they should take the same

measures throughout the whole extent of the
empire which the Romans took 1n a part of
theirs they should practise m their distress
what these observed m the mudst of plenty
that 1s they should distribute land to all the
families who are m want and procuse them
matenals for clearing and culuvaung it This
distnbution ought 10 be continued 0 long as
there 1s 2 man to recenve it and in sucha man
ner as not to lose 2 moment that can be indus
tniously employed

hasan employment 15 as much at his case as he
who without labour has an imcome of a hun
dred crowns a year He who has no substince
and yet s a trade 13 not poorer than he who
Possessing 1en acres of land s obliged ta cul
tvate 1t for his subsistence The mechanic
who gu es hus are as an inhentance 0 his chil

well regulated government draws thus support
from the arts themselves It gryes to some such
employment as they are capable of perform
g others are taught to nork and ths teach
1ng of atself becomes an employment

“The alms given to anaked man 1n the street
do not [ulfil the obligations of the state which
owes to every citizen a certain subsistence a
proper nourishment convenient clothuing and
akind of life hot incompatible with health

Aurungzebe being asked why he did not
build hospitals said - I will make my empire
50 rich that there shall be no need of hospt
tals ! He ought to have smud I will begin by
rendering my empire 1ich and then 1 will
build hospitals

‘The riches of the state suppose great indus-
try Amudst the numerous branches of trade it
15 impossible but that somne must suffer and
consequently the mechanics must be 12 a3 mo-
mentary necessity

‘Wheneser this happens the state 1s obl ged
to lend them a ready assistance whether it be
to prevent the sufferings of the people or to
avoid a rebellion In this case hospatals or
some equivalent regulations are necessary to
prevent thus musery

But when the nation 15 poor private pov
erty springs from the general calamity andas
1 Y may so express myself the general calamaty
uselt All the hospitals i the world cannot
cure this private poverty on the contrary the
spirit of mdolence which 1t constantly n
spires ancreases the general and consequently
the private yusery

Henry VIII 2 resolving toreform the Church
of England ruined the monks of tf emsches
a lazy ses of people that encouraged lanness
1n others, because as they pracused hospatal
1ty an infinue number of idle persons gentie-
men and cituzens spent thewr Lives i runming
from consent to convent He demolished even
the iowprtals 1 wh ch the lower people found
subsistence as the gentlemen dud thesrs in the
monasteries Since these changes the spinit of

15ce Sir John Chardin Travels through Persia
L
2See Burnet J1) lory of 1he Peformation
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trade and industry has been established m
England

At Rome the hospitals place every one at
hus ease except those who labour except those
who are industrious except those who have
land except those who are engaged in trade

I have observed that wealthy nations have
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need of hosprtals because fortune subjects
them to 2 thousand acadents but 1t 13 plam
that transient assistances are much better than
perpetual foundations The evil 1s momen
tary 1tisnecessary therefore that the succour
should be of the same nature and that 1t be
apphed to parucular accrdents

Boox XXIV Or Laws IN RELATION TO RELIGION CONSIDERED IN

ITSELF, AND IN

1 Of Religion n General As amudse several
degrees of darkness we may form a judgment
of those which are the least thick and among
precipices which are the least deep so we may
search among false religions for those that are
most conformable to the welfare of society

.

this

I shall examine therefore the several reli
gronsof the world tn relation only to the good
they produce in il society whether I speak
of that which has 1ts root 1» heaven or of
those which spring from the earth

As in this work I am not a divine but a po-
lizcal writer I may here advance things which
are not otherwise true than as they corre
spond with a worldly manner of thinking not
as considered 1n their relation to truths of a
more sublime nature

Wathregard to the true religion a person of
the Jeast degree of impartiality must see that I
haveneyver pretended to make 1es interests sub
mit to thase of a politieal nature but rather to
unite them now 1n order to unite 1t 1s neces
sary that we should know them

The Christian religion which ordains that
men should love each other would without
doubt have every nation blest with the best
ervil the best polittcal laws because these
nexttothisreligion are the greatest good that
men can grve and recetve

2 A Paradov of M Bayle's \ Bayle has pre
tended to prove! that it 15 better to be an
Atheist than an Idolater that 1s in other
words that 1t 15 less dangerous to have no re
higron at all than a bad one I hid rther

said he “it should be said of me that I had no
existence than that | am a villain Thus as
only 2 saphusm founded on this that 1t 1s of

lThaugllx on the € met Continuation of
Thoughtt on the Comet it

Its DOCTRINES

no mmportince to the human race to believe
that & certain man ewuses whereas 1t 1s ex
tremely useful for them to believe the exis
tence of a God From the 1dea of hus non-exis
tence immeduately follows that of our inde
pendence or 1if we cannot conceive this idea
that of disobedience To say that religion 18
not a restraining motne because 1t does not
always restram 13 equally absurd as tosay that
the avil laws are not 2 restraining motwve It
15 2 false way of reasoning against religion fo
collect 1n a large work a long detal of the
evils 1t has produced if we do not grve at the
same time an enumeration of the advantages
which have flowed from 1t Were I to relate all
the evils that have ansen m the world from
avil laws from monarchy and from republt
can government [ mught tell of frightlul
things Were 1t of no advantage for subjects to
have rehigton 1t would sull be of some f
princes had 1t and if they whitened with foam
the only rem which can restrain those who
fear not human laws

A prince who loves and fears religion 15 2
hion who stoops to the hand that strokes or t0
the vosce that appeases him He who fearsand
hates religion 15 like the s1vage beast that
growls and butes the chan which prevents hus
flying on the passenger He who has no relt
gron at all 15 that ternble amimal who per
cesves fus liberty only when he tears m preees
and when he devours

The question 15 not to know whether 1t
would be better that a certamn man or a cer
tamn pecple had no retigion than to abuse
what they hae but to know what 1s the least
ewil that rehigion be sometimes abused o
that there be no such restraint 3¢ religion on
mankind

‘To dimumish the horror of Atheism they lay
100 much to the charge of sdolatry It s far
from being true that when the ancierts rused
altars to 2 particular vice they mntended 10
show that they loved the vice this signified,
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on the contrary that they hated it When the
Lacedzmonians erected a temple to Fear it
was not to show that this warlike nation de-
sired that he would i the mudst of battle pos-
sess the hearts of the Lacedemonians They
had deities to whom they prayed not to
spire them with gmht and others whom they
besought to shield them from it

8 Thata moderate Government is most agree
able to the Christian Religion and a despotic
Government to the Makometan The Chris-
tian religion s a stranger to mere despotic
power The mildness so frequently recom
mended 1n the Gospel 1s 1ncompauble with
the despotic rage with which a prince punishes
us subjects and exercsses himself in cruelty

As this religion forbids the plurahty of
wnes 1ts princes are less confined less con
cealed from their subjects and consequently
have more humanuty “they are more disposed
to be directed by laws and more capable of
percerving that they cannot do whatever they
please

‘While the ) princes 1
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never sufficiently acknowledge

1t 15 owing to this ]awof nations that among
us victory leaves these great advantages to the
conquered Iife liberty, laws wealth and al
‘ways religton when the conqueror i not blind,
to his own interest

‘We may truly say that the people of Europe
are not at present more disunited than the
people and the armies or even the armies
among themselves were under the Roman
empire when 1t had become a despotic and
mlitary government On the one hand the
armies engaged 1 war against each other
and on theother they pitlaged the caties and
divided or confiscated the lands.

4 Consequences from the Character of the
Christian Religion and that of the Mahome
lan From the characters of the Christian and
Mahometan religions we ought without any
further examination 10 embrace the one and
reject the other {or 1018 much easter to prove
that religion ought to humanise the manners
of men than that any particular religion 1s true

Itisa to human nature when re-

e or Tecerse death the religion of the Chny-
uans renders therr princes less tmid and con
sequently less cruel The prince confides in hus
subjects and the subjects mn the prince How
admirable the religion which while 1t only
seems to have 1 view the felicity of the other
Iife contmues the happness of thust

It 13 the Christian religion that i spite of
the extent of the empire and the influence of
the climate has hindered despotic power from
being cstablished 1n Ethiopia and has carned
1nto the heart of Africa the manuers and laws
of Europe

‘The heir to the empire of Ethiopia! enjoys
a principality and gives to other subjects an
example of love and obedience Not far
thence may we see the Mahometan shutung
up the children of the hingaf Sennar 1t whose
death the counail sends to murder them 1n
favour of the prince who mouats the throne

Let us set before our eyes on the one hand
the continual massacres of the kings and gen
enals of the Grecks and Romans and on the
other the destruction of people and citics by
those famous tonquerors Timur Beg and Jen
ghiz khan who ravaged Asia and we shall see
that we owe to Chrisnanity 3n government 2
certaim polhitical law and mwar acerta nlaw
of natons—bencfits which human nature can

1 Descnption of Eth opia by M Ponce Phpsl
ean, Edifying Letters coll- 3¢ P 290

7z

Ligion 1y given by a conquerer The Mahome
tan religion which speaks only by the sword
acts sull upon men with that destructine sparre
‘with which 1t was founded

‘The hustory of Sabbaco ? one of the pastoral
kings of Egypt 15 very extraordinary The tu
telar god of Thebes appeanng to him 1n a
dream ordered him to put to death all the
priests of Egypt He judged that the gods were
displeased at his beng on the throne since
they commanded him to commit an action
contrary to their ordinary pleasure and there
fore he retired 1nto Ethiopra

5 That the Catholic Religion 1s most agree
able to o Monarchy gnd the Prolestant to a
Republie When a religion 18 introduced and
fixed in a state at 1x commonly such as 1y most
sustable to the plan of government there es
tablished for those who recene st and thase
who are the cause of its being recened have
searcely any other idez of policy than that of
the state tn which they were bom

When the Christian refigion two centuncs
ago became unhappily dinided anto Catholie
and Protestant the people of the north em
braced the Protestant and those of the south
adhered sull to the Catholic.

‘Thereason 1s plan the people of the hﬂ"h‘\
have and wifl for ever have, a spinit of

2Sec D odorus § 18 A rs

* I
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crty and independence which the people of
the south have not and therefore a religton
which has no visible head s more agreeable to
the wdependence of the chimate than that
whtch has one

i the gountrtes themselves where the Peat
estant religon became established the revo
Jutions were made pursuant to the several
plans of political governmene Luther haviag
great princes on lus side would never have
been able to make them rehish an ecclewsastical
authorsty that had no exterior pre emunence
wlute Calvan having to do with people who
Ined under republican governments or with
obscure citizens in monarchues mught very
well avord establishing dignuties and prefer
ments

Lach of these two rebigions was beheved to
he perfect the Calvmust yudgmg s most con
formable to what Chrsst had sard and the Lu
theran to what the Aposties had practised

true Chrsstuans cnmot form a government of
any duration Why not? Citizens of thys pro-
fesston bemng infinrtely enlightened with re
spect to the various duties of hfe and having
the warmest zeal to fulfil them must be per
fectly sensible of the rights of natural defence
The more they believe themselves indebted to
religion the more they would think due to
their country The principles of Chistianuty
deeply engraved on the heart would be in
PN SN S .

stead ol laws has gien counsels this 1s be
cavse he knew that if these counsels were or
duned as faws they would be contrary to the
sparit of the laws themseles

7 Of the Laws of Perfection i Religion Hu
man laws made to direct the will ought to
e precepts and not counsels  religion
maide Yo snfluence the heant showld give many
tounsels and few precepts

When for mstance it gives rules pot ot
what 18 good but for what 1s better not to di
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rect to what 1s right, but to what 1s perfect 1t
1s expedient that these shonld be counsels and
nat laws for perfection can have no relation
to the unrversality of ren or things Besides
if these were laws there would be a necessity
for an infinite number of others to make peo-
ple observe the first Celibacy was advised by
Christianity when they made 1t a law i 18
spect to a certawn order of men 1t became nec
essary to make new oncs every day in order to
oblige those men to observe 1t 3 The legustator
weatied humself and he wearied socresy to
make men execute by precept what those who
love perfection would have executed as coun
set

B Of the Connection between the moral Lous
Yo e v ,

men

gre the Jeast uncisness to thetr neghbour
but to do hum on the contrary all the good n
their power Wath these rules they think they
should be saved tn any religlon whatsoever
Hence 1t proceeds that those people though
poor and proud behave with gentleness and
compasston to the unhappy

0 Of the Lssenes The Essenes® made avow 1o
obsere justice ta mankund to do no ilf toany
person  upon whatsoeser account to keep
fasth with a1l the world to hate mjustice 10
command with madesty always to sude wilt
truth and to fly from all unlawful gain

10 Of the Sect of Stoies The several sects of
philosophy among the ancients were a specicy
of religion Never were any preaciples mot€
worthy of human nature and more proper 10
form the food man than those of the Stows
:llnd 11 could for a moment cease o think
P . V.

hase befallen the human race
' Dupwn Feelestastical Library of the Sveth Cen
tury v

re of ¥ oyages that bured to the
Iital listmest of the Fart India Company It
T

part s
Tindiae Hustary of tl € Jews
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ness wrth the 1dea of good not with that of

CHAP 14 THE SPIRIT OF LAWS
It carried to encess only those things i
which there 15 true the ptof

pleasure and of pain

It was this sect alone that made atwzens
this alone that made great men this alone
great emperors

Laymg aside for a moment revealed truths
let us search through all nature and we shall
ot find a nabler object than the Antonnuses
even Julian himself—Julian (a commenda
tion thus wrested from me will not render me
an accomplice of his apostasy)—no there has
not been a prince since his rexgn more worthy
to govern mankind

While the Stotcs looked upon miches hu
man grandeur grief disquietudes and pleas
ues as varuy they were entirely employed m

PR PR A

vourable providence watchful over the hu
man race

Born for soctety they all beheved that it
was their destiny to labour for 1t with so

11 Of Contemplation Men being made to
Preserve tonourssh to clothe themselves and
doall the acuions of society religron ought not
1o give them too contemplauve a kife !

The Mahometans become speculatrve by
habit they pray five times a day and each

1f other causes besides these concur to disent
gage their afections for instance 1if the sever
ity of the government 1f the laws concerning
the property of land grie them a precarious
spuit—all is lost

The religion of the Gaurs formerly ren
dered Persia a flourishing kingdom 1t cor
rected the bad effects of despotic power The
same empire 15 now destroyed by the Mahome-
tan religion

12 Of Penances Penances ought to be jomned
with the 1dea of labour not with that of tdle

1This 15 the incomenience of the doctrine of
Foe and Laochium

P with the 1dez of frugality, not
with that of avarice

33 Of mexpiable Crimes It appears from 2
passage of the books of the ponuffs quoted
by Cicero ? that they had among the Romans
nexpiable crimes  and 1t 15 on this that Zozy
mus founds the narration so proper to black
ent the motives of Constantine s comverston
and Julian that biteer ratllery on this conver
s1on tn hus Ceesars

The Pagan rehigion mdeed which prohib
sted only some of the grosser crimes and
which stopped the hand but meddled not with
the heart might have crumes that were inexpt
able but a rehgron which brdles all the pas-
stons which 15 not more jealous of actions
than of thoughts and desires which holds us
not by a few chains but by an infinite number
of threads which leaving human justice
aside establishes another kind of justice
which 15 so ordered as to lead us contmually
from repentance to love and from love to Te-

whole criminal hife may be so that it 1s ex
tremely dangerous to affront mercy by new
cnmes and new exprations that an uneasiness
on account of ancient debts from which ne
are never entirely free ought to make us afrud
of contracting new ones of filling up the
measure and going even to that paint where
paternal goodness 1s imtted

14 In what Manner Rehigion ] asan Influence
on Civil Laws As both religion and the civi)
laws ought 1o have 2 peculiar tendency toren

der men good citizens 1t 1s evident that when
one of these deviates from this end the tend

ency of the other ought to be strength-ned

“The less severty there 1s m religion the more
there ought to be 1n the avil laws

2DeLeg n 2z

3Sicrum commissu n quod 1 eque expuan po
terat impic commussum esi quod exp ari poiert
publ et sacerdates expranto
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severity, and are executed with an extraord:
mry punctuality
When the doctrine of necessity 1s estab-
Iished by religion the penalties of the laws
ought to be more severe and the magistrate
more vigilant to the end that men who would
otherwise become abandoned mught be deter
mined by these motnes but 1t 15 quite other
wise where religron has established the doc
trine of liberty
From the mactity of the soul springs the
doctrine of pred on and
from this doctrine of predestmation springs
the mactrvity of the soul Ths they say 1s1n
the decrees of God they must therefore i
dulge therr repose In alcase‘hk‘c lhxs':he mag

c1val laws ought to permut there 1s danger lest
the aivil laus on the other hand should per
mit what religion ought to condemn Either of
these 15 1 constant proof of a wint of true
sdeas of that harmony and proportion which
ought to subsist between both

Thus the Tartars under Jengltz Lhant
among whom 1t was a sin and even a capaeal
erime to put a kmfe in the fire 1o lean
agunst a whap to strike a horse with hus bt
dle to bretk one bone with another did not
believe 1t to be any sin to break their word to
seize upon 1nother man s goods to do an 1n
Jury to a person or to commit murder In 1
word laws which render that necessary which
15 only have this meon
that they make those things indilk

which
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1ned to be exempted from the torments of the
other life, and to be entitled to dwell 1n are-
gron full of delights and for this reason the
ashes of the dead are sent from the most dis-
tant plices to be thrown nto this riser Latle
then does 1t sigmify whether they had Ined
virtuously or not so they be but thrown into
the Ganges

The idea of a place of rewards has a neces
sary conncctron with the 1dea of the abodes of
musery and when they hope for the former
withaut fearing the latter, the avil laws have
nolonger any influence Men who thinl. them
selves sure of the rewards of the other life are
above the power of the legislator they look
upon death with too much contempt How
shall the man be restruned by laws who be-
heves that the greatest pamn the magistrate can
inflict will end 1n a moment to begm his hap
piness?

15 How false Religtons are sometimes cor
rected by the Cruil Laws Simpliaity superstt
tion or a respect for antiquaty hias e sometimes
established mystenies or ceremomes shock
mg to modesty of this the world has fur
nished numerous examples Arstotle sayst
that in this case the law permuts the fathers
of families to repair to the temple to ccle
brate these mysteries for their wives and chil
dren How admirable the avil law which 1n
spite of religon preserves the mannefs un
tainted!

Augustus® excluded the youth of erther sex
from assisting at any nocturnal ceremony un

are tsolutely necessary

‘The people of Formosa believe? that there
15 a kind of hell but 1t 1s to punish those who
at certain seasons have not gone naked who
have dressed m calico and not n sk who
have presumed to look for oysters or who
have undertaken any business without con
sulting the song of birds while drunkenness
2nd debauchery are not regarded as crimes
‘They belteve even that the debauches of therr
chitdren are agreeable to their gods

1 Ve =

IR ARN

less P by a more aged relatnne and
when he revned the Lupercalia ® he would
not allaw the young men to run naked

16 How the Laws of Religion correct the In
of a olstical G On

the other hand religion may support a stite
when the laws themselves are mcapable of do-
mgat

Thus when 1 kingdom 18 frequently agitat
ed by avil wars religton may do much by
obliging one part of the state to remain aluays
quict \mong the Greehs the Eleans aspriests
of Apollo led aluays in peace In Japan?
the city of Meaco cnjoys a constant peace as
being a holy aty Relgion supports this reg

$Politics su 17

SSuctomus Life of Augustus 33

3o

1Ce Heetson of ¥ oyager that Contnbuted to the
lFJmI Dist ment of the Fast India Company iy part
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ulation, and that emprre, which seems to be
alone upon earth, and which nerther has nor
will have any depend K

THE SPIRIT OF LAUS B

18 How the Lows of Rel 2ion Fae the Efect
©f Cral Lexs The st Greeks were small nxe

e on has
always m 1ts own bosom a trade which war
cannot rmn

In kingdoms where wars are not entered
upon by a general consent, and where the
laws have not pomted out any means exther of
termmating or preventung them religion es-
tablishes tumes of peace, or cessaton from hos-
tilttres, that the people may be able to sow
therr corn and perform those other labours
which are absolutely necessary for the subsis-
tence of the state.

Every year all hostility ceases between the
Arabian tribes for four months. the least dis-
turbance would then be an impiety ! In for
mer times, when esery lord in France declared
war or peace religion granted a truce, which
Was to take place at certain seasons.

17 The same Subject continued When astate
has many causes for hatred, relimion ought to

tions, {req: dip L pratesatsex un
Just on land without government and with-
out laws. The mughtr 2ctons of Hercules ard
D I S e -
- '
"

raged agamst the assasun that he would pass
sesS s mund wath terror and trouble and
oblige lum to vield to hum the places he had
{requented nhen ahive $ Then could not touch
the amunal nor converse with hem withowt
beiny defiled T the murd-rer was 10 be o\
pelled from the aty 2nd an cxpration made
for the cnme ¢

19 That it s not so much the Truth or Faluty
of @ Doctrine whch renders 1t useful or per
mnictous to en in cral Go ernment as the
Use or {buse of 1t The most true and holy
doctrines may be attended with the very worst
es when they are nat connected

produce many ways of reconal The
Arabs a people addicted to robbery are fre-
quently gailty of downg injury and injustice.
Mahomet enacted thus aw  If any one for
gives the blood of his brother? he may pur
sue the malefactor for damages and mnterest
but he who shall mjpure the wicked after
having received satisfaction shall m the
day of judgment suffer the most grevous
torments

The Germans nhertted the hatred and en
mity of therr mear relatises but these were
not eternal Homiade was expiated by giving
2 certain number of catde and all the family
recened satsfaction & thung extremely use-
ful says Taatus because enmibies are most
dangerous among a free people * I believe m
deed that their mimsters of religion, who
were held by them i so much credut were con
¢erned in these reconail:auions

Among the inhabitants of Malacca ® where
ne form of reconciliation 1s established he
who has comnutted murder certain of being
assasqinated by the relames or friends of the
deceased, abandons humself to fury, and
wounds or kills all he meets

with the prinaples of society and on the con
trary doctrines the mast false may be attend
ed with excellent consequences when con
trrved so as to be connected with these prin
ciples.

The religion of Confucius disowns the im
mortality of the soul and the sect o Zene thd
not helieve 1¢ These two sects have drann
from therr bad prinaples consequences not
Just mdeed but most adnurable as to thei
nfluence on soaety Those of the rehigion of
Tao and of Foe? believe the immartality of
the soul but from this sacred doctrine they
draw the most frightful consequences

‘The doctrine of the immortality of the soul
falsely understood has almost in every part of
the globe and in every age engaged women

'Piato Lats 1x

?Tragedy of Fdipms ol Colonns

2Pheo Laus Ix

%A Chinese philosoj her reasons thus aguine
the doclnnf (\.( l',oe Tt sand in a hook of that



208
appearance as if the chmate had preseribed
the bounds of the Christran and the Mahome-
tan rehgions

It follows hence that st 1s almost always
proper for a religion to have particuler doc
trines and a general worshup In laws concern
ing the pracuce of relgious worstup there
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tianuty 15 full of good sense abstinence 1s of
divine mstitution but a particular kind of
abstinence 1s ordained by human authority
and therefore may be changed

Book XXV OF LAWs IN RELATION TO THL ESTABLISHMENT OF
Revicron anp ITs Exrernarn Poriry

1 Of Religrous Sentiments The pious man
and the atheist alnays talk of religion the
one speaks of what he loves and the other of
what he fears

2 Of the Motives of Attachment to different
Religions The different religions of the world
do not give to those who profess them equal
motives of attachment tlus depends greatly
on the manner in which they agree with the
turn of thought and perceptions of mankind

‘We are extremely addicted to sdolatry and
yet have no great inclination for the religion
of 1dolaters we are not very fond of spiritual
ideas and yet are most attached to those relt
grons which teach us to adore a spiritual be-
mg This proceeds from the satisfaction we
find 1n oursclves at having been sa intelligent
as to choose a rehgion which raises the derty
from that baseness mn which he had been
placed by others We look upon 1dolatry as the
religion of an ignorant people and the rel
gion which has a spiritual being for 1ts object
2s that of the most enlightened nations

When with a doctrine that gaves us the sdea
of a spiritual supreme being we can still join
those ol a sensible nature and admit them into
our worship we contract a greater attachment
to rehigion  because those motives which we
have just mentioned arc added to our natural
snclinavons for the objects of sense Thus the
Catholics who have more of this kind of wor
ship than the Protestants are morc attached
to their rehgion than the Protestants are to
theirs and more zealous for its propagation

When the people of Ephesus were informed
that the fathers of the counal had declared
they mght call the Virgin Mary the Mother
of God, they were transported with joy they
kissed the hands of the bishops they embraced
thetr knecs, and the whole aity resounded with
accamationst

When an sntellectual religion superadds a
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choice made by the deity and a preference for
those who profess 1t over those who do not
this greatly attaches us to religion The Ma
hometans would not be such good Mussul
mans if on the one hand there were not 1do
latrous nations wha make them imagine them
selves the champions of the unity of God and
on the other Christians to make them believe
that they are the objects of hus prefetence

A religion burdened with many ceremomes?
attaches us to 1t more strongly than that which
hasa fewer number We have an extreme pro-
pensity to things i which we are continually
employed witness the obstinate prejudices of
the Mahometans and the Jews * and the read1
ness with which barbarous and savage nations
change therr religion who as they are em
Pployed enuirely in hunting or war, have but
few religious ceremones

Men are extremely mclined to the passions
of hope and fear a religlon therefore that
had nesther a heaven nor a hell could hardly
please them This 1s proved by the ease with
which foreign religions have been established
m Japan and the zeal and fondness with
which they were received 4

In order to ruse an atrachment to religion
1t s necessary that it should inculcate pure
morals Men who are knayes by retul are ex
tremely honest in the gross they love moral
1ty And were I not treating of so grave a sub
Ject Ishould say that this appears remarkably

* This does nat contradict what T hse sud m
the last_chapter of the preceding book 1 here
speak of the motives of attachment of rel gron
:lmll there of the mens of rendering 1t more gen
c

Ta

3This has been remarked over all the world
See as fo the Turks the Misuons of the Levant
the Ce ltection of ¥ oyages that Contributed to the
Lual lishment of l?e Tast India Company in

Sintex has not.



CHAP 4

evident n our theatres we are sure of pleas-
g the people by sentiments avowed by mor
ality we are sure of shocking them by those 1t
disapproves

‘When external worship 1s attended with
great magmuificence 1t flatters our minds and
strongly attaches us to religion The riches of
temples and those of the clergy greatly affect
us Thus even the misery of the people 1s a
motrve that renders them fond of a religion
which has served as a pretext to those who
were the cause of their misery

3 Of Temples Almost all avilised nations
dwelln houses hence naturally arose the idea
of building a house for God 1 which they
might adore and seek hum amidst all thewr
hopes and fears

And mdeed nothing 15 more comfortable
to mankind than 2 place in which they may
find the deity peculiarly present and where
they may assemble together to confess their
weakness and tell therr gniefs

But this natural 1dea never occurred to an:
but such as cultrvated the land  these who
have no houses for themselves were never
known to build temples

“This was the cause that made Jenghiz Khan
discover such a prodigious contempt for
mosques ! Thus prince exammed the Mahome
tans ? he approved of all therr doctrines ex
cept that of the necessity of gomng to Mecca
he could not comprehend why God might nat
be exerywhere adored. As the Tartars did not
dwell 1n houses they could have no 1dea of
temples

Those people who have no temples have
but 2 small attachment to their own rehgion
Thus 15 the reason why the Tartars have 1n all
times ginen so great a toleration * why the
barbarous nations who conquered the Ro-
man empire did not hesitate 2 moment to em-
brace Christramty why the savages of Amer
1a have so little fondness for therr own relt
gion why since our missionartes have buile
churches 1n Paraguay the natnes of that
country have become so zealous for ours

As the derty 15 the refuge of the unhappy
and none are more unhappy than crimmals
men have been naturally led to think temples

t Entenng the mosque of Bochara he took the
horan and threv 1t under b s horses feet —His
tory of the Tartars part 111 p 273

TIbid poage

+ Thes d sposition of mind has been communi
cated to the Japanese who as it may he easly
prosed demnve &e r origin from the Tartars.
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an asylum for those wretches. This 1dea ap
peared still more natural to the Greeks where
murderers chased from thesr ety and the pres
ence of men seemed to have no houses but the
temples nor other protectors than the gods

At first these were only designed for invol
untary homicrdes but when the people made
them a sanctuary for those who had commat
ted great cimes they fell 1nto a gross contra
dicizon If they had offended men they had
much greater reason to believe they had of
fended the gods

These asylums multiplied 1n Greece The
temples says Tacrtus* were filled with 1nsol
vent debtors and wicked slaves the magis
trate found 1t difficult to exercise his office the
peaple protected the crimes of men as the cer
emonies of the gods at length the senate was
obliged to retrench a great number of them

‘The laws of Moses were perfectly wise The
man who moluntarily killed another was m
nocent but he was obliged to be taken away
from before the eyes of the relatives of the de
ceased Moses therefore appointed an asylum
for such unfortunate people ¢ The perpetra
tors of great erimes deserved not a place of
safety and they had none ¢ the Jews had only
a portable tabernacle which continually
changed 1ts place ths excluded the idea of a
sanctuary Tt s true that they had afterwards
atemple but the eriminals who would resort
thither from all parts might disturb the divine
service If persons who had commutted man
slanghter had been dniven out of the country
as was customary among the Greeks they had
reason to fear that they would worship strange
gods All these considerations made them es
tablish aities of safety where they might stay
il the death of the high priest.

4 Of the Minusters of Religron The first men
says Porphyry ? sacnficed only vegetables In
2worship so smple every one might be priest
mhisown family

The natural desire of pleasing the deity
muluplied ceremontes Fence 1t foffowed
that men employed 1n agriculture became 1n
capable of observing them all and of filling
up the number

Particular places were consecrated to the
gods 1t then became necessary that they
should have ministers to take care of them in

4 Annals in Go.
$S\umb 3, 1
bid 16
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the szme maener as every citizen took care of
s house and domestic affairs Hence the peo-
ple who have no priests are commonly bar
hartans such were formerly the Pedalians?
nd such are sull the Wolgusky 2
Men consecrated to the derty ought to be
honoured especially among people who have
fornied an 1dea of a personal purity necessary
to approach the places most agreeable to the
gods and for the performance of particular
tevemonies
The worship of the gods requiring 2 con
tnual application most nations were led to
consider the clergy as 2 separate body Thus
among the Egyptians the Jews and the Per
sians* they consecrated to the deity certamn
Families who perlormed and perpetuated the
senviee There have been even religions which
have not only estranged ecclesiastics from
busmess but have also taken away the em
barsassments of 2 family and thi s the prac
trce of the principal branch of Christtamty
1shall not here treat of the consequences of
the law of cehibacy 1t is evadent that 1t may
become hurtful in propertion as the body of
the dergy may be top numerous and m con
sequence of this that of (he larty 100 small
By the nature of the human understanding
we love m religion everythng which carmies
the 1dea of d fliculty as in poine of morality
we have a speculative fondness for everything
which bears the character of severity Celibacy
has been most agreeable to those mations to
whom 1t seerned feast adapted and with whom
3t might be attended with the mast fatal con
sequences In the southern countries of Eu
rope where by the nature of the climate the
Taw of cchibacy 15 more difficult to observe 1t
basbeen retamed 1n it ose of the north where
the pass ons are less lnely 1t has been ban
1shed Further m cauntries whese there are
bue few inhabitants st has been adm tted n
those that are sastly populous 1t has been re
jected It 15 obviouy that these reflecuions re
late only to the o great extension of coh
bacy and not to celibacy nself

5 Of the Bounds whick the Lows ought to
prescrtbe to the Rickes of the Clergy As par
tcular (amdics may be ext not ther wealth
canat be a pespetual inhernance The clergy

u‘.l “Crldip 2
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15 a famuly which cannot be extinct wealth 1
therefore fixed to 2t for ever and cannot go
out of 1t

Particular families may Increase it is neces
sary then that therr wealth should abso n
crease The clergy 1s a famuly which ought not
to mcrease ¢heir wealth ought then to be
Limted

We have retained the regulations of the Le
vittcal laws as to the possessions of the ciergy
except those relnting to the bounds of these
possessions indeed among us we must ever be
1gnorant of the linut beyond which any relt
gious community can no fonger be permrtzed
to acquire

These endless acquisttions appear to the
people so unreasonable that he who should
speak mn thesr defence would be regarded as
an idsot

The vl Taws find sometimes many dift
culties in altering established abuses because
they are connected with things worthy of se
spect m this case an mdirect proceedmg
would be a greater proof of the wisdom of the
Tegsstator than another which struck directly

=
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terest of the prince has 1n the same case made
& stile
1ave
here
there 5s some nght of amortsation they have
obtained less in France where this night and
that of indemmuty ase established they have
acqu red less sull and it may be said that the
prosperuty of this kingdom 13 1n a great meas
ure owing fo the exercise of these two rights
1§ possible then increase these mghts and
put a stop to the mortmarn
Render the ancient and necessaty patrt
mony of the clergy sacred and inviolable letst
be fixed and eternal like that body tself but
let new snheritances be out of thewr power
Permit them to break the rufe when the
rule has become an abuse suffer the abuse
when st enters mnto the rule
Tl ey stsll remember in Rome a certain me
morial sent thuther on some disputes with the
clergy n which was this maxim “The elergy
ouglt to contribute to the expenses of the



CHAP. g
state, Jet the O1d Testament say what 1t wil
They condluded from this passage that the au
thor of this memorial was better versed in the
language of the tax gatherers than in that of
religion

6 Of Monastertes The least degree of com
mon sense will let us see that bodies designed
for a perpetual contmuance should not be al
lowed 1o sell their funds for life, nor to borrow
for life, unless we want them to be hears to all
those who have no relatives and to those who
do not choose to have any These men play
agawnst the people, but they hold the bank
themselves

7 Of the Luxury of Superstition “Those are
guilty of impiety towards the gods,” says Pla
to,! “who deny their existence, or who, while
they believe 1t, maintain that they do not m
terfere with what 1s done below, or, m fine,
who think that they can easily appease them
by sacrifices three opinions equally perni
c1ous ** Plato has here smd all that the clearest
light of nature has ever been able to say i
pomnt of religion The magn:ficence of exter
nal worship has a principal connection with
the imstitution of the state In good republics
they have curbed not only the luxury of van
1ty, but even that of superstivon They have
mtroduced frugal laws mto religion OF this
number are many of the laws of Solon, many
of those of Plato on funerals, adopted by Cic
ero, and, in fine, some of the laws of Numa
on sacrifices

Burds, says Cicero® and pamntings begun
and fimished in a day are grfts the most divine
We offer common things, says a Spartan, that
we miy always have 1t 1 our power to hon
our the gods

The desire of man to pay his worship to the
deity 1s very dufferent from the magnificence
of this worship Let us not offer our treasures
to hum if we are not proud of showing that we
esteem what he would have us despise

*What must the gods think of the gpfts of
the impious,” said the admirable Flato,
“when a good man would blush to recene
presents from a villam?”

Religion ought not, under the pretence
of pifts, to draw from the people what the

Lans, x

2 Rogum vano ne respergito —Law of the Tuehie
Tables

3 Cicero dernes these appropriate words from
Plato, Lau s, xu ]

THE SPIRIT OF LAWS

211
necessity of the state has left them, but as
Plato says* “The chaste and the pious ought
to offer gilts which reserable themselves ™

Nor 1s 1t proper for religion to encourage
expensive funerals What 1s there more natur
al than to take away the difference of fortune
in a2 arcumstance and m the very moment
which equals all fortunes?

8 Of the Pontificate When religton has many
munusters it 15 natural for them to have a chref
and for a sosereign pontf to be established

Inmonarchies, where the seyeral orders of the
state cannot be kept too disunct, and where
all powers ought not to be lodged in the same
person, 1t 1s proper that the pontficate be dis

tinct from the empire The same necessity 1s
not ta be met with 1a 2 despotic government,
the nature of which 15 to unite all the different.
powers 1n the same person But in this case 1t
may happen that the primce may regard rel(

gron as he does the lws themselv s, as depend

ent on his awn will To prevent this incon

venience there ought to be monuments of re

hgion, for nstance sacred books which fix
and establish 1t The hing of Persia 1s the
chuef of the religion, but this religton 15 Tegu

lated by the horan The Lmperor of China js
the soverergn ponuff but there are books in
the hands of everybody to wluch he fumself
must conform In vain a certain emperor at

tempted to abolsh them, they triumphed
over tyranny

g9 Of Toleration m powmt of Rehgion We are
here polittaians and not divines, but the di
vines themsehes must allow, that there 15 a
great difference between tolerating and ap-
proving a religion

When the legrslator has believed 1t a duty to
penmut the exercise of many religions 1t 1«
necessary that he should enforce al'so a tolera

ne Toren

It 15 necessary, then  that the laws require
from the seserzl religions, not only that they
shall not embroul the state, but that they shall
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10 The same Subject contintted As there are
scarcely any but persecuting religions that
have an extraordinary zeal for being estab-
lished in other places (because a religion that
can tolerate others seldom thinks of 1ts own
propagation) 1t must therefore be a very good
avil v when the state 15 already sausfied
with the established religion not to suffer the
establishment of another !

Thus 1s then a fundamental primaiple of the
political laws 1n regard to religion that when
the state 1s at Liberty to receive or to reject 2
new religion 1t ought to be rejected when it s
recerved 1t ought to be tolerated

11 Of changing a Religion A prince who un
dertakes to destroy or to change the estab-
lished religion of lus kingdom must greatly ex

any tyranny whatsoever and a revolution 13
and with the same rapdity as the prince pub-
ltshes the ordinance which establishes a new
religion

Besdes the ancaient religion s connected
with the constitution of the kingdom and the
new oncisnot the former agrees with the ¢l

x
mn ;anl am af on S A ene men o

concerve a jealousy against the two religions
nstead of a firm belef 1n one m a word
these innovauons give to the state at Ieast for
some ime both bad citizens and bad believers

12 Of penal Laws Tenal laws ought to be
avosded 1n respect to religion they imprint
fear 2t 1s true but as religion has also penal
laws which inspire the same passton the one
1s effaced by the other and between these two
different kunds of fear the mind becomes har
dened

“The threatenngy of religion are so termble
and 1ts promuses so great that when they actu
ate the mind whatesver ¢fforts the magustrate
may use o oblige us to renounce 1t he scems

va .
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more certan way is to tempt her by favours
by the converences of life by hopes of for
tune not by that which revives but by that
which extinguishes the sense of her duty not
by that which shocks her, but by that which
throws her into indifference at the ime when
other passions actuate the mund, and those
which rehigton inspires are hushed into st
Ience Asageneral rule in changing a rehigron
the smvitations should be much stronger than
the penalties

The temper of the human mnd has ap
peared even 1 the nature of purushments If
we take a survey of the persccutions mn Ja
pan? we shall find that they were more
shocked at cruel torments than at Jong suffer
ings which rather weary than affught which
are the more difficult to surmount {rom therr
appearing less difficult

In a word tustory sufficrently informs us
that penal laws have never had any other ef
fect than to destroy

13 A4 most humble Remonstrance to the In
quisitors of Spain and Portugal A Jewess of

ever was written When we attempt to prove
things so evident we are sure never to con
vince

a4 1 '

pretence for persecuung this religron
You complain  says he to the Inquisitors
*that the Emperor of Japan caused all the
Christians 1n his dominions to be burned by
slow fire Buthe will answer we treat you who
do not believe hike us as you yourschies treat
those who do not behieve like you you can
only complain of your weakness which hay
hindered you from exterminating us and
which has enabled us to exterminate you
*In the Collection of | oyages that Contributed

10 the Extablishment of the 1ast India Company
vpart I poaga
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But it must be confessed that you are
much more cruel than this emperor You put
us10 death who believe only what you believe
because we do not believe all that you believe
We follow a religton which you yourselves
know to have been formerly dear to God We
think that God Javes 1t sl and you thmk
that he Ioves 1t no more and because you
Judge thus you make those suffer by sword
and fire who hold an error so pardonable as to
beleve that God sull loves what he once
loved?

If you are cruel to us you are much more
50 to our children you cause them to be
burned because they follow the inspirations
given them by those whom the law of nature
and the laws of all nations teach them to re
gard as gods

You deprive yourselves of the advantage
You have over the Mahometans with respect
to the manner in which their religion was es
tablished When they boast of the number of
their believers you tell them that they hme
obtamed them by violence and that they have
extended their religion by the sword why
then do you establish yours by firc?

When you would bring us over to you we
:)h]cct to a source from which you glory to

tons of Pagans and when watered by the
blaod of your martyrs but at present you play
the part of the Diocletians and make us take
Yours

We conpure you nat by the mighty God
whom both vou and we serve but by that
Chnist who you tell us took upon him a hu
Man form to propose lumself as an example
for you to follow we conjure you to behave to
us as he lumself would behave were he upon
€arth You would have us become Chnstians
and you will not be so yourselses

But 1f you will not be Christians he at
least men treat us as you would 1f taving
only the weak light of yustice which nature be-
stows you had not a religion ta conduct and
a revelation to enlighten you

1f heaven has had so great a love for you as
tomake you see the truth you have recened a
singular favour but s 3t for cluldren wha
have recesved the inhentance of their father

1 The source of the hl ninew of lhe&w\ i ther

ving thit the economy of the Gospel 1
10 the order of the decrees of Cod an T that wisin
thas light a conseq tence of s immutabylity
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to hate those who have not?

1f you haye this truth hude 1t not from us
by the manner i which you propose 1t The
charactersstic of truth 1s its triumph over
hearts and minds 1nd not that mmpotency
which you confess when you would force us 1o
recerve 1t by tortures

1f you were wise you would not put us to
death for no other reason than because we are
unwilling ta deceive you If your Ghrist 1s the
son of God we hope he will reward us for be-
g so unwilling to profane his mystertes and
we believe that the God whom bath you and
we serve will not punish us for having suflered
death for a religion which he formerly gave
us only because we believe that he sull con
tinues to gue 1t

You live in an age in which the ight of na
ture shines more brightly than 1t has ever
done wn which philosophy has enlightened
human understanding m which the morahity
of your gospel has been better known n
which the respective nights of minkind with
regard to each other and the empire which
one consaience has over another are best un
derstood If you do not therefore shake off
your ancient prejudices which whilst unre
garded mingle with your passions 1t must be

fessed that you are if ¥
of any degree of light or instruction and a
navuon must be very unhappy that gives au
thority to such men

“Would you have us frankly tell you our
thoughts? You consider us rather as your en

. - . ,-

one thing that 1s 1f any one m times to come
shall dare to assert that i the age 1n which
we Ine the people of Europe were cvilised
you will be ated to prove that they were bar
banans and the 1dea they will have of you
wall be such as will dishonour your age and
spread hatred oser all your contemporarics

14 W1y tle Christian Rel gion 1s so0 odious 1
Japan Ve have already mentioned the per
serse temper of the penple of Japan?® The
magustrates considered the frmness which
Chnstanuty inspires when they attemapted to
make the peaple renounce their faith asme
sell most dangerous they fancied that 1t in
ereased their obstinacy The law of Japan
punihes severely the least disobedience The
1Book v 13
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peaple were ordered to renounce the Chris
uan religion they did not renounce 1t this
ws bedtence  the ); hed
this erime and the contmnuance 1 disobed:
ence scemed to desenve another pumishment

Punihments ameng the Japanese are con
sidered as the revenge of an insult done to the
prince the songs of triumph sung by our mar
tyrs appeared as an outrage against him  the
ttle ol martyr provoled the magistrates m
their opinton it sigmified rebel they did alln
their power to prevent thewr obtaiming it
“Then 1t was that their minds were exasperat
ed and a hornid strugale was seen between the
tnbunls that condemned and the accused
who suffered between the anal Jaws and those
of rehigion

15 Of the Propagation of Rehgion All the
people of the East except the Mahometans
behere aN religions m themselves mndufierent
They fear the estiblishment of another rel:
gion no atherwise than as 1 change m govern
ment \mong the Japanese where there are
many sects and where the state has had for so
long 1 ume an ecclesastical supertor they
never dispute on rehigion * It is the same with

MONTFSQUIEU
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the people of Siam ? The Calmucks? do more
they make 1t 2 point of conseience to tolerare
every species of religron at Calieut 1t 15 2
maxim of the state that every religion s
4

But 1t does not follow hence thata religion
brought from a far dustant country, and guite
different 1n chimate laws manners and cus-
toms will have 1l the success to which 1ts ho-
Tiness might entitle it This 15 more particular
Iy true 1n great despotic emprres here strang
ersare (olerated at first because there :isnoat
tention g1ven to what does not seem to strike
at the authority of the prince As they are ex
tremely ignorant a European may render
himself agreeable by the knowledge he com
municates this s very well in the beginning
But as soon as he has any success when dis-
putes atise and when men who have some 10
terest become informed of 1t as their empire
by ns very nutwre abose alt dungs requared
trainquillity and as the least disturbance may
averturn 1t they prosenbe the new religion
and those who preach it disputes betneen
the preachers breaking out they begin to en
tertan a distaste {or 1 religion on which even
those who propose 1t are not agreed

Boox XXVI Or Lauws IN RELATION TO THE ORDER or THINGS
Wuich THEY DFTERMINE

1 Idea of this Book Men re governed by sev
eral binds ol laws by the 1w of nature by the
divine law  shich 15 that of religion by ec
clesiastical otherwise called canon law which
15 that of rehigious polity by the law of ma
trons which may be considered as the enil law
of the whole globe 1n which sens¢ every na
tion 1s 2 aitizen by the general political law
which relates to that human wisdom whence
allsocicties dernve ther ongin by the particu
lar poliical law the object of which s each so-
ciety by the law of conquest founded on thig
that one nation has been willing and able or
has had a nighit 1o offer violence to another by
the cvil Taw of evety society by which a at
2en may defend his possessions and hus hfe
against the attacks of any other atezen m
fine by domesuc law whech proceeds from a
society s bemng dinvided into several families
all which have need of a parucular govern
ment

“There are therefore different orders of laws
and the sublimity of human reason consists 1n

1See hempler

perfectly knowing to which of these orders the
things that are to be determined cught to have
a prinaapal relaton and not to throw into
¢confusion those principles which should gov
ern mankind

2 Of Laws diwmne and human We ought not
to decide by divine laws what should be decd
ed by human laws nor determine by human
what slould be determined by dinine laws

These two sorts of laws differ in thetr ont
gm n their object and in their nature

It as unnversally acknowledged that human
lans are in thewr own nature chfferent from
those of religion this i an important princt
ple but this prinaiple 1 itsell subject to oth
ers which must be inquired into

1 It 1s 1n the nature of human laws to be
subject to 11l the acaidents which can happen
and to vry in proportion as the will of man
changes «n the contrary by the nature of the

2Fcil 0 Memors

st 1y of the Tartars pant V

4Pirard Travels 17



CHAP 4
laws of religron they are never to vary Hu
man laws appoint for some good those of re
Tigion for the best good may have another ob-
ject because there are many kinds of good
but the best 15 but one 1t cannot therefore
change We may alter lans because they are
reputed no more than good but the mstit
tions of religron are always supposed to he the
best.

2 There are kingdoms in which the laws are
of no value as they depend only on the capn
aous and fickle humour of the sosezeign 1 in
these kingdoms the laws of religion were of
the same nature as the human institutions the
Taws of religion too would be of no value Itis
however necessary to the society that 1t should
have somecthing fixed and st 15 religion that
has this stabiliry

“The nfluence of religion proceeds from
its bemng believed that of human laws from
their being feared Antiquity accords with re

from those times which can contradict them
Human laws on the contrary recene advan
tage from their novelty which smplies the ac
tual and particular attenuon of the legislator
to put them in execution

3 Of cunl Laws contrary to the Law of Na
ture If a slave says Plato defends himself
and kills a freeman he ought to be treated as
a parriade ! Thisis a avil law which punishes
sell delence though dictated by nature

The law of Henry VIII which condemned a
man wathout bemng confronted by witnesses
Wwas contrary to self defence In order to pass
sentence of condemnation 1t 1s necessary that
the witnesses should know whether the man
agamnst whom they make thewr deposiiion 15
he whom they accuse and that this man be at
libertytosay  1am not the person youmean

The law pased durning the same reign
i condemried every wom who daeimg
camied on 1 cnminal commeree did not de-
clare 1t ta the king before she mamed hum v
olated the regard duc to natural modesty Itis
as unreasonable to oblige a woman to make
this declaranon as 1o obhge a man not to at
tempt the defence of hus own Iife

“The 1w of Henry 11 which condemned the
woman to death who lost her chnld 1n case she
id not make hnown her pregnancy to the
magistrate  was not less contraty to self

1Lans ix

THE SPIRIT OF I AWS

215
defence Tt wouldhavebeen sulf cient to oblige
her tonform one of her nearest relatives who
might watch over the preservation of the m
fant

Whnt other information could she give m
thus situation so tortuning to natural modes-
ty? Education has heightened the notion of
preserving that modesty and 1n those auucal
moments scarcely has she any 1dea remaining
of the loss of Itfe

There has been much talk of 2 law 1n Eng
Tand which permitted gurls seven years old ta
choose a husband ? Ths Jaw was shoclung 1
two ways 1t had no regard to the ime when
nature gises matunity to the understanding
nor to that in which she gives matunity to the
body

Amaong the Romans a father might oblige
his daughter to repudiate her husband
though he lumsell had consented to the mar
riage? But 1t 1s contrary to natwre for a di
vorce ta be in the power of a third person

A dnorce can be agrecable to nature only
when 1t 1s by consent of the two parties or at
least of one of them but when netther con
sents 1t 132 monstrous separation Inshort the
pos et of diorce can be given only to those
who feel the mconvemences of marrage and
‘who are sensible of the moment when it1s for
their interest to make them cease

4 The same Subject continued Gundebald
King of Burgundy decreed that if the wife or
son of a person guilty of robhery did not rc
1eal the crime they were to become staves*
This was contrary to tarure a wife to nform
aganst her husband! 3 son to aceuse his J1
ther! To avenge one caminal acton they or
damed another sull more crtminal

The law of Recessuinthus permets the ¢l
dren of the adulteress or those of her hus
band to accuse her and 1o put the slaves ol
the house to the torture * How miquitous t) ¢
Taw which to preserve a purity of morals ov
erturms wrcane e oTgnt e seeras of ol
morality!

With pleasure we behnld in our theatres 2
young hero express as much horror against the
discosery of his motherainlaws gt 4
against the guitatsell In tus surprise though
accused Judged condemned proscibed and

A Rayle 12} s Critersm on the History of
€alan m speatsol th s law p 16:

¥Sec Leg 5 Cod de tepuil is ef fud 1o de man
bus sublato

4Law of the Burgund ans £t 4~

$1n the Code of the Viugoths 1l 1t 4 §13
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covered with infamy, he scarcely dares to re-

flect on the abominable blood whence Pha-
o LRSI

Tver himself up to the unmented vengeance
of the gods Itis pature s voice, the sweetest of
all sounds, that mspires us with this pleasure,

5 Cases in which we may qudge by the Princs-
ples of the crnl Law m limiting the Principles
of the Law of Nature An Athenan law
ohliged children to provide for their fathers
when fallen mto poverty,! 1t excepted those
who were bomn of a courtesan ? those whose
chastity had.been infamously prostituted by
their father, and those to whom he had not
given any means of gaming a hivelihond 3

The law considered that in the first case,
the father being uncertain, he had rendered
the natural obligation precarious, that in the
second he had sullied the Lfe he had given,
and done the greatest injury he could do to
his children 1n depriving them of their repu
tation that in the thurd he had rendered sn-
supportable 2 life which had no means of sub
sistence The law suspended the natural ob-
higation of children because the father had v1-
olated s, 1t looked upon the father and the
son as no more than two citizens, and deter
muned 1 respect to them only from crvil and
poliical views, ever considering that a good
republic ought to have 2 partrculir regard to
manners 1 am apt to think that Solon's law
was a wise regulation in the first two cases,
whether thatan which nature has left the son
m gnorance with regard to hus father, or that
m which she even seems to ordain he should
not own fum, but 1t cannot be approved with
Tespect to the third where the father had only
violited 2 vl vsttuvon,

G That the Order of succession or Inheritance
depends on the Principles of political or cimnl
Law, and not on those of the Law of Nature
The Voconian law ordained that na worman
should be left heiress to an estate, not even 1f
she had an only chuld Never was there a law,
says St Augustine, more unjust ¢ A formula of
Marculfus treats that custom as mprous
which deprives daughters of the night of suc-

1 Under pain of nfamy anather under pain of
fmprienment

2 Tlutarch Solon

310w, and Galen in Fxhort od Art,8

4Cuyof God,in 21
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to the

of suc-

. * These

nonons proceeded from their having consid-

ered the right of children to succeed to ther

father’s possesstons as 2 consequence of the
law of nature, which 1t 1s not

The law of nature ordains that fathers shall
provide for thewr chuldren, but 1t does not
oblige them to make them their heirs The &t
wision of property, the laws of this division,
and the succession after the death of the per
son who has had this division can be regulated
only by the community, and consequently by
polircal or cival laws

True 1t 1s that a political or civil order fre
quently demands that cluldren should succeed
to their father s estate, but 1t does not always
make this necessry.

There may be some reasons given why the
laws of our fiefs appomt that the eldest of the
males, or the nearest relatives of the male side,
should have all, and the females nothing, and
why, by the laws of the Lombards,” the sisters,
the natural children, the other rclatives, and,
1n thewr default, the treasury might share the
wmhentance with the daughters

It was regulated 1n some of the dynasties of
China that the brothers of the emperor
should succeed to the throne, and that the
children should not 1f they were willing that
the prince should have a certain degree of ex
Ppenence, 1f they feared his betng too young,
and af 1t had become necessary to prevent eu
nuchs from placing children successively on
the thyone, they might very justly establish 2
Iike order of succession, and when some writ
ers have treated these brothers as usurpers,
they have judged only by rdeas receved from
the laws of their own countnes*

According to the custom of Numidia* De
salces, brother of Gala succeeded to the king
dom, not Massirussa, hus son And even to this
day among the Arabs 1n Barbary, where each
village has tts chief, they adhere to this an

since 1t 15 evedent that the order of succession
ought to be derived from the political or awl

#Bogk 1 12

$Nop 21

TRooku it 14 §6 7 Ind 8

1 Father Du Halde on the Second Dynasty.

* Livy, xux 29

1 Shaw, Travels, i p 402,
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to be given to others

In countries where polygamy 15 established
the prince has many children and the num
ber of them 1s much greater 1n some of these
countries than in others There are statest
where 1t 15 impossible for the people to mam
tam the children of the kimg they might
therefore make 1t a Iaw that the crown shall
devolve not on the kings children but on
those of hus sister

A prodigious numher of children would ex
pose the state to the most dreadful avil wars
‘The order of succession which gnves the crown
to the children of the sister the number of
whom 1s not larger than those of a prince who
has only one wife must prevent these incon
Yeniences

There are people among whom reasons of
state or some maxums of religion have made
1t necessary that the crown should be always
fixed 1n a certam family hence inIndia pro-
<eeds the Jealousy of their tribes * and the fear
of losing the descent they have there con
cerved that never to want princes of the blood
royal they ought to take the cluldren of the
eldest sister of the king

A general maxim 1t 15 an obligation of the
law of nature to provide for our children but
to make them our successors 18 an obligation
of the avil or political law Hence are derived
the different regulations with respect to bas-
tards in the different countnes of the world
these are according to the civil or pohtical
laws of cach country

7 That we ought not to decide by the Pre
cepts of Religion wl at belongs only to the
Law of Nature The Abassines have a most se-
vere lent of fifty days whach weakens them to
such a degree that for a long ume they are 1in.
capable of business the Turks do not fas} to
attack them after ther lent# Religion sught
1n favour of the natural nght of self-defence
to set bounds to these customs
© oA -
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The Jews were obliged to keep the Sabbath
but 1t was an mstance of great stupidity 1n
this nation not to defend themselves when
their enemues chose 1o attack them on this
day*

Cambyses laying siege to Pelusium set in
the first rank a great number of those amimals

LnowoE 33 '

precept?
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only for the guilt of theft by the canon law
he was punished for the enme of saenlege®
‘The canon law takes cognizance of the place
the cavil laws of the fact But to attend only to
the place 1s neither to reflect an the nature
and definition of a theft nor on the nature
and definition of sacrilege

As the husband may demand a separauon
by reason of the infidelity of his wile the wife
mught formerly demand 1t on account of the
imfidelity of the husband ? This custom con
trary to a regulauon made in the Roman
laws® was introduced wnto the ecclessastic
court* where nothing was regarded but the
maxims of canon law and indeed 1f we con
sider marmiage as a thing merely spintaal and
as relating only ta the th ngs of another hife
the violation 15 1m both cases the same but the
political and el laws of almost all nations
have withreason madea distinction between
them They have required from the women a
degree of reserve and conunency which they
base not exacted from the men because in
women a violatian of chastity supposes a e
nunc ation of all virtue because women by
violating the laws of marrrage quut the state
of thesr maeral dependence. because hattre
has marked the infidelity of women with cer
tam s gns and 1n fine because the duldren of

4 A3 they d twhen Pompey bes eged the Tem
ple Do xxxwn 16
SLeg @ ad leg J il am peci latus
¢ Cap quisquss A= quast one § Cugas Obser
vat xii 1y tom.
I Beaumana r Ancent Customs of Beauvo s
18 §6
litg v Cod ad leg Jul de adulterns
# A1 oresent they do not take comn ance o
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Besides nature has forwarded in women
the time 1n which they are able to have chil
dren, but has retarded 1t in men, and, for the
same reason, women sooner lose this ability
and men later If the marriage between the
mother and the son were permatted 1t would
almost always be the case that when the hus
band was capable of entering 1nto the views of
nature, the wife would be incapable

The marriage between the father and the
daughter 1s contrary to nature, as well as the
other, but 1t is not less contrary, because 1t has
not these two obstacles Thus the Tartars,
‘who may marry their daughters ! never marry
therr mothers, as we see 1n the accounts we
have of that nation 2

It has ever been the natural duty of fathers
to watch over the chasuty of their children
Entrusted with the care of their education, they
are obliged to preserve the body 1n the great
est perfection, and the mind from the least
corruption  to encourage whatever has 2 ten
dency to ispire them with virtuous desires,
and to nourish a ds Fa
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ages when Juxury was unknown, 1t was custom
ary for children? upon their marmiage not to
remove from their parents, but settle in the
s1me house, as 2 small habitation was at that
time sufficient for a large famuly, the children
of two brothers or cousims german,! werc con
sidered both by others and themselves as
brothers The estrangement then between the
brothers and sisters as to marriage subsisted
also between the cousins german 8 These prin
ciples are so strong and no natural that they
have had their influence almost over all the
earth, independently of any
1t was not the Romans who taught the inhab
atants of Formosa® that the marrage of el
tives of the fourth degree was incestuous, it
was not the Romans that communicated this
sentiment to the Arabs,? 1t was not they who
taught 1t to the mhabatants of the Maldivian
uslands ®

But if some nations hve not rejected mar
niages between [athers and cluldren, sisters
and brothers, we have seen in the first book,

thers ahways employed in presersing the mor
als of therr children must have 2 natural aver-
sion to everything that ¢an render them cor-
rupt Marmage you will say, 1s not a corrup
tion  but before marrrage they must speak,
they must make their persons beloved, they
must seduce, 1t 1s this seduction which ought
to inspure us with horror

‘There should be therefore an mnsurmount
able barrier between those who ought to give
the education, and those who are to receive 1t,
n order to prevent every kind of corruption,
even though the motive be lawful Why do fa
thers so carefully deprine those who are to
marry their daughters of their company and
fanbiesty?

The horror that anses against the incest of
the brother with the sister should proceed
from the same source The desire of fathers
and mothers to presene the morals of their
children and families untainted 1s sufficient to
insprre their offspring with a detestauon of
everything that can lead to the unon of the
tho sexes

The prohibition of marriage between cous
isgerman has the same onigm In the early
ages that1s, 1n the times of innocence, 1n the

+This law 1 very ancient among them Attila,
says Priscus, in his embasw stopped i a certain
place to marry Fsca has daughter A thing per
mitted,” he adds “hy the hiws of the Scythians, *

p e
2 Hustory of the Tartars, pirc 1ML p 256

that beings do not always follow
the law of nature Who could have imagmed
1! Rehigious 1deas have frequently made men
fall into these ristakes If the Assyrrans and
the Persians married thewr mothers, the first
were mfluenced by a rehigious respect for
Semiramus, and the second did 1t because the
religion of Zoroaster gave a preference to
these marringes® If the Egyptians marned
theur sisters 1t proceeded from the wildness of
the Lgypuan religion, wlnch consecrated these
marrtages in honour of Isis As the spint of re
ligron leads us to attempt whatever 1s great
and difficult we cannot nfer that a thing 13
natural from its being consecrated by a false
religion

The prinaiple which informs us that mw
riages between fathers and children, between
brothers and wisters, are prohibited n order
to preserse natural modesty in families will

I

willing to fasour 2 man’ extremely popular, who
had mmied his counin german Plutarchs trea
tise entuled Questions Concerming the Affairs of
the Romany
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CHAP 15

help us to the discovery af thase marniages
that are forbidden by the law of natvre and
of those which can be so anly by the cvil law

As cinldrén duell or are supposed 1o dwell
1 ther father s house and consequently the
son w law wath the mather in law the father
ilaw with the daughrermnlaw or wifes
daughter the marnage between them s for
bidden by the law of nature In this case the
resemblance has the same effect as the reality
because it springs from the same canse the
v} Jaw neither can nor ought to permit
these marriages

‘There are nagons, as we have already ob.
served among wham coustns-german are con
ndered as brothers becanse they commonly
dwell an the same house there are others
where this custom 15 not known Among the
first the mamage of cousinsgermian ought to
be regarded as contrary to nature not so
among the others,

But the laws of natare caanot be local
Therefore when these marmages are forbid
den or pernutted chey are according to the

d or by a

avl law

1t 15 not a necessary custom for the brother
mlaw and the sister inlaw to dwell in the
same house The marcage between them 11
not then prohibited to preserve chastity m
the famuly and the law which forbids or per
muts 3 s not a law of nature but a ol law

gl ¥ and dep on
the customs of each country  these are casesin
which the laws depend on the morals or cus
toms of the inhabutants

‘The awl laws forbid marnages when by
the customs recen ed 1n a certain country they
ate found ¢o be in the same circumstances as
those farbidden by the Iaw of nature and they
permit thein when thas 1s not the case The
prolubrtians of the faws of narvre are imazna
ble because the thing on wiich they depend
is imarable the father the maother and the
<huldren necessarily dwell sn fhe same hiause
But the prohiintons of the ensl laws are aca
dental because they depend on an accedental
Qurcamstance counnsgerman  and  others
duelhing in the house by accrdent

This explans why the Jaws of Moses those
of the Egypuians  and of many other natons
permitted the marrage of the brother sn law
with (hie sister in lan whilse these very mar
nages were disaflowed by other naons.

Scc Leg 8 Cod de cneestis ef mutilebus vop
o

+
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In the Indies they have a very natural rea
son for admitnng this sort of marnages The
uncle 15 there considered as the {ather and 15
obliged to mantam and educate his nephesw
as 1f he were his own child this proceeds from
the disposition of this peaple which 15 good
natured and fulf of humanity This Iaw or tfus
< * ~=d another 1f a husband

— ther
5 [
tonsort becomes e s » -
dren and not a cruel stepmother

15 That we should not vegulate by the Princ
Ples of political Law thase Things whick de
pentd on the Prinorples of el Law As men
have given up their natural independence ta
live under political laws, they have gnen up
the naturat community of goods 1o live under
avil laws

By the first they acqured hberty by the
second property W e should nat decrde by the
laws of hberty which s we have already saxd
1s anly the government of the community
what ought to be decided by the laws concern
ing property It s a paralogism ta say that the
good of the mndivadual should gre way to that
of the public this cart never take place ex
cept when the government of the communaty
or 1 ather nords the liberty of che subyect 1s
concerned this does not affect such casesasre
fate to private property because the pubhic
good consists i every ones having hus prop-
erty which was given him by the civil laws, 157
varably preserved

Cicero mamtamns that the Agranan laws
were unjust hecause the community was es.
tabhshed with no other siew than that esery
ane might be able to presenve hus property

Let s, therefore Jay down a certa maxim
that whenever the public good happens to be
the matter 1 question, 1t 13 not for the advan
tagge of the public to deprme an mdrdual of
Tus property or even toretrench the least part
ot it by alaw or a pohyT TegRn oY
case we should foliow the rigour of the avil
taw which 1s the Paltachium of propeny

Thus when the public has occasion for the
atate of an ndnadual 1t ought never 10 aa
by the nigour of political taw st is here that
the enval law ought 1o trumph whieh wih
the eves of a mother regards esery individual
as the whole communaty

U the polical magntrate would erect 2
public edifice or make a new road he must

1Edifying Letiers eolt 318 P g0
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ndemmfy those who are myured by 1t the
public 55 m this vespect like an m(lmduzl who
treats with an ndmidual It ss {ully enough
that 1t can oblige 1 aitizen to sell s inhent
tance and that 1t can strip hum of tius great
privilege which he holds from the awal law
the not beng forced to alienate his possessions

After the nations which subserted the Ro-
man empire had abused thew sery

MONTESQUIEU
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have suid must arise 10 a despotic kingdor,
where all 1s uncertamn because all 1s wbitrary

‘The arder of successton 15 not fixed for the
sake of the regmng family but because 5t 13
the interest of the state that 1t should have a
reigning famuly The law which reguiates the
successton of indnaduals 15 a coval law whose
veew 1s the wterest of mdmduals that wluch

the spint of hiberty called them back to that
of equity They exerassed the most barbarous
laws with moderauon and 1 any one should
dounbt the truth of this he need ounly read
RBeaumanor s admurable work on junspru
dence writtent i the taelfeh century

They mended the lughwags i hes ume as
we do at present He says that when a hugh
way could not be repaired they made 2 new
one as near the ald as posuble but indernz
fied the proprictors at the cxpense of those
who reaped any advantage from the road!
They determunced at that time by the civil Iaw
mour days we determine by the law of polt
s

16 That we ought not to decide by the Rules
of the conl Law uhen 1t1s proper to decrde by
# ose of t! e politrcal Lau Most difficulnies on
thus subject may be eastly solved by not con
founding the rules denved from property with
those which spring from hberty

Is the demesne of a state or government
alienable or 1s 1t not? Thiy question ought to
be decrded by the pohitical law and not by the
sl Tt ought not to be decsded by the avil
law hecause it 13 as necessary that there should
be demesnes for the subsistence of a state ay
that the state shauld hase avil laws to regu
late the disposal of property

If then they alienate the demesne the state
w1l be forced to make 2 new fund for another
But this expedient overturns the political gov
ernment because by the nature of the thing
for every demesne that shall be established
the subject will always be obliged to pay more
and the sovereign ta recenc less 1n a word
the demesne 13 necessary and the al 18

the hy 15 2 polte

1cal law wiuch has in view the welfare and
presersauon of the kingdon

It follows hence that when the politien] Iaw
I establohed an order of succession in goy
ernment, and ths order 1s at an end 1t 1s ab
surd to reclatm the succession 1 virtue of the
crul law of any nation whatsoever One par
ticular society daes not make laws for another
soaety The cvil laws of the Romans are no
more applicable than any other civil lans
They themselves did not make use of them
when they proceeded agamst kings and the
maams by which they judged Jangs are so
aborunable that they ought never to be re
ined

It follows also hence that when the political
11w has obliged a fanuly ta renounce the suc
cession st 1s absurd to 1nsist upon the restiu
tions drawn from the civil law Restitutions
are i the law and may be good agamst those
who lise i the law  but they are not proper
for such 1s have been rarsed up for the law
and whao Jive for the law

It 1s nidieulous to pretend to deade the
nights of kingdoms of nations and of the
whole globe by the same maxsms on which (te
nitke use of an expression of Cicero) we
should determine the nght of a gutter be
tneen mndwviduals

vy The same Subjrct continued Qstractsm
ought to be examined by the rules of politics
and not by those of the aivil law and so far s
this custom from remdering a popular gorern
ment odiops shat 4t 3¢ on she ronwrary X
tremely well adapted 1o prove its lenity We
should be sensible of thus ourseles 1f while

not

The order of succession 1y n monarchies
founded on the welfare of the state this
makes 1t necessaty that such an erder shoutd
be fixed ta asoud the wmuslortunes which 1

15 always ¢ among us a3

A penalty we are able to separate the idea of
ostracism from that of punshment

Ansstotle? tells us 3t s unnversally allowed
that this practice has sometiing in 1t bath hu
mane and popular If m thase tunes and
places where this sentence was executed they
found nothing n st that appeared odious 13

1De Leg )
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CHAP 21
1t for us who sce things at such a distance to
think otherwise than the accuser the judges
and the accused themselses?

Andaf we consider that this judgment of the
people loaded the person with glory on whom
stnaspassed that when at Athens 1t fell upon
a man without merrt ! from that very moment
they ceased to use 1t 2 we shall find that num
bers of people have obtained a false 1dea of
1t for 1t was an admurable law that could pre
vent the 11l consequences which the glory of a
aitizen might produce by loading him with
new glory

18 That it 1s necessary to inquire whether the
Laws which seem contradiclory are of the same
Class At Rome the husband was permitted ta
lend hus wife to another Plutarch tells us this
1n express terms  We know that Cato lent lus
wife to Hortensius ¢ and Cato was not a man
to violate the laws of hts country

On the other hand a husband who suffered
his wife 10 be debauched who did not bring
her to justice or who took her again after her
condemnation was pumished s These laws
seem to contradict each other and yet are not

dictory The law which p daRo-

man to lend his wife was visibly a Laceds
momnian institution established with a view of
gving the republic chuldren of a good species
1f Imay be allowed the term the other had i
view the preservation of morals The first was
alaw of politics the second a cwvil law

19 That we should not decide those Things by
the ol Law which ought to be decrded by
domestic Laws The law of the Visigoths en
joins that the slases of the house shall be
obliged to bind the man and woman they sur
prise 1n adultery and to present them to the
husband and to the judge ® a terrible aw
which puts mto the hands of such mean per
sons the care of public domestc and private
vengeance!

Tius law can be nowhere proper but in the
seraghos of the Last where the slave who has
the charge of the enclosure 1s deemed an ac
complice upon the discovery of the least anfi
delity He sezes the crimnals not so much

© on [P
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Wwith 2 view to bring them to Justice as to do
Justice to himself and to obtarn a scrutiny in
to the circumstances of the action m order to
remose the suspicion of hus negligence

But 1n countries where women are not
guarded 1t 15 nidiculous to subject those who
govern the famuly to the inquisition of their
slaves

This jnquisition may 1n certain cases be at
the most a paruicular domestic regulation but
never 2 cavil law

20 That we ought not ta decide by the Pringy
ples of the crod Laws those Things which be
long to the Law of Nations Liberty consists
Prinuipally m not being forced to do a thing
where the laws do not oblige people are 1n
this state only as they are governed by avil
laws and because they live under those civil
laws they are free

It follows hence that princes who live not
among themselves under cvil laws are mot
free they are governed by force they may
continually force or be forced Hence 1t fol
lows that treaues made by force are as obl
gatory as those made by free consent When
we who live under avl laws are contrary to
law constrained to enter mto a contract we
may by the assistance of the law recover from
the effects of violence buta prince who 1sal
‘ways m that state in which he forces or s
forced cannot complain of a treaty which he
has been compelled to sign This would be to
complain of his natural state 1t would seem
as1f bie would be 2 prince with respect to oth
er princes and as if other princes should be
subjects with respect to hum that 1s 1t would
be contrary to the nature of things

21 That we should not decrde by politieal
Laws Things which belong to the Law of Na
frons Political laws demand that every man
be subject to the natural and civil courts of the
country where he resides and to the censure
of the soveregn

The law of nations tequires that princes
shall send ambassadors and a reason drawn
from the nature of things does not permit
these ambassadors to depend either on the
sovereign to whom they ar¢ sent or on fus tr
bunals They are the vouce of the prince wha
sends them and this voice ought to be free
na obstacle should hinder the execution of
their office they may frequently offend be
cause they speak for 2 man enurely indepen
dent they might be wrongfully accused »f
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they were lable to be punished for enimes 1f
they could be arrested for debts these might
be forged Thusa prince who has naturally a
bold and enterpnising spint would speak by
the mouth of 2 man who had everything to
fear We must then be guided with respect to
ambassadors by reasons drawn from the law
of nations and not by those derrved from po-
lucal law But of they make an 11l use of thar
representattve character a stop may be put to
1t by sending them back They may even be ac
cused before their master who becomes eather
their judge or their accomplice

22 The unhappy State of the Inca Athualpa
The princples we have just been establishing
were cruelly violated by the Spamiards The
Inca Athualpa! could not be tnied by the law
of nations they tried him by polstical and av
al laws they accused lum for putting to death
some of lis own subjects for having many
wines &¢ and to fll up the mesure of ther
stupidity they condemned hum not by the po-
litacal and civsl Iaws of hus own country but
by the political and evil laws of theirs

23 That when by some Gircumstance the po
litical Law becomes destructive to the State,
we ought to decide by such a political Law as
will preserve st which sgmetimes becomes a
Law of Mations When that polinical law
which has established in the kingdom a cer
tam order of succession becomes destructine
to the body politic for whose sake 1t was estab-
hshed there 1s not the Jeast room to doubt
but another political law may be made to
change this order and so far would this law
be from opposing, the first that 1t would 1n the
maint be entirely conformable to it since both
would depend on this principle that THE SAFE
TY OF TIE PEQPLE IS THE SUPREMP LAY

I have said? that a great state becoming ac
cessory to another 1s itself weabened and even
weakens the pnnapat We know that 1t s for
the interest of the state to have the supreme
magustrate within atself that the public reve
riues be well administered and that its specie
be not sent abroad to ennich anather country
It 11 of ymportance that he who 13 to govern
Cem b ! .
N ..
their own laws and customs these constitute
the bappiness of every community and aswe
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learn from the Justortes of all pations are rare-
1y changed without violent commotions and a
great effusion of blood

It follows hence thatif a great state has for
1ts hewr the possessor of a great state the for
mer may reasonably exclude hun beciuse a
change in the order of succession must be of
service to both countries Thus a law of Rus
sia made n the beginmng of the reign of
Elizabeth most wisely excluded from the pos
session of the crown every heir who possessed
another monarchy thus the law of Portugal
disqualifies every stranger who lays dam 10
the crown by night of blood

But if a nation may exclude 5t may with
greater reason be allowed a right to oblige a
prince to renounce If the,people fear that 3
certain marriage will be attended with such
consequences as shall rob the nation of ats n
dependence or dismember some of 1its prov
mnces 1t may very justly oblige the contractors
and their descendants to renounce all right
over them while he who renounces and thase
to whose prejudice he renounces have the
Iess reason to complam as the state mught
ongmally have made a law to exclude them

24 That the Regulations of the Police are of
a different Class from other crvil Laws There
are ermunals whom the magistrate punushes
there are others whom he reproves The for
mer are subject to the power of the law the
latter to his authonity those are cut off from
soctety these they oblige to hve according to
the rules of society

In the exercise of the Palice st 1s rather the
magstrate who punushes than the law in the
sentence passed on crimes ¢ 1s rather the Jaw
which punishes thin the magistrate The
bustness of the Police consists 1n aflawrs which
arise every nstant and are commonly of 3
tnfling nature there 1s then but htdle need of
formalitiecs The actions of the Police arc
quick they are exeraised over things which 1
turn every day 1t would be therefore improp
er for 1t to wnflict severe punishments It 1
conunually employed about minute pIrtict
lars greatexamples are therefore not designed
for 1ts purpose 1t 1s governed rather by regu
lautons than laws those who are subject to 1t
Junisdictzan are incessantly under the eye of
the magistrate 1t 1s therefore fus fault of they
fall into excess Thus we ought not to con
found a fagrant vsolation of the Iws with a
simple breach of the Police these things are
of 2 different order
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Hence 1t follows that the laws of an Italian
Tepublic,! where bearing fire-arms 1s pumished
as a capital crime and where 1t 15 not more fa
tal to make an ill use of them than to carry
them 15 not agreeable to the nature of things

It follows moreover that the applauded ac
tion of that emperor who caused a baker to
be impaled whom he found guilty of a fraud
was the action of a sultan who knew not how
to be just without commutting an outrage on
Justice

23 That we should not follow the general Dis
position of the crl Law, m things which
ought io be subject to partscular Rules drawn
from therr own Nature Is 1t a good law that
all aavil ebligations passed between sailorsina
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by the French Men who are together only for
a short time who have no wants since they
are provided for by the prince, who have only
one object i view that of their voyage who
are no longer 1n society but are only the m
habatants of a ship ought not to contract ob-
ligations that were never introduced but to
support the burden of cxvil society
In the same spinit was the law of the Rhods

2ns made at a time when they always followed
the coasts 1t ordained that those who during
2 tempest stayed m a vessel should have ship
and cargo and those who quitted 1t should
have nothing

BOOK XXVIIL

1 0f the Ongin and Revolutions of the Ro
man Laws on Successtons Thus affarr derrves
1ts establishment from the most distant antiq
uity, and to penetrate to 1ts foundation per
mit me to search among the first laws of the
Romans for what I believe nobody yet has
been so happy as to discover

‘Weknow that Romulus? divided the land of
hus little kingdom among his subjects 1t seems
to me that hence the laws of Rome on succes-
sions were dernved

‘The Taw of the divssion of lands made 1t
necessary that the property of one fanuly
should not pass into ancther hence 1t fol
lowed that there were but two orders of heirs
established by law the chuldren and all the de-
scendants that lived under the pawer of the
father, whom they called sui heredes, or his
natural herrs and in their defaule the near
est relatives on the male side, whom they
called agnate?

It followed likewise that the relatries on
the female side whom they called cognate
ousht not. tn succeerd. they, would have con
1eyed the estate into another family which
was not allowed

‘Thence also 1t followed that the children
ought not to succeed fo the mother nor the
mother 40 her cmldren for this might carry

1\enmce.

2 Dionysius Halicarnassus w3 Plutarch s com
parsan between Numa and ©ycurgus

3 45t st ntestato m rnr cus suus haeres nec ex
tabit agnatus proximus farulam hateto Fra

ment of the law of the Tache Tables in Ulpian
the ha

the estate of one fanmly into another Thus we
see them excluded by the law of the Twelve
Tables 5 1t called none to the succession but
the agrati and there was no agnation be
tween the son and the mother

But 1t was indifferent whether the suus he
ves or, in default of such the nearest by ag
nation was male or female because as the
relatives on the mother s side could not suc
ceed though a woman who was an heiress
should happen tomarry yet the estate always
returned 1nto the family whence 1t came On
this account the law of the Twelve Tables
does not disunguish whether the person who
succeeded was male or femnle ®

not succeed for to prevent the estate from
passing mto another family the agnatr were
prelerred to them Hence the daughter and
not her children succeeded to the father 7
Thus amonyy the primitne Romans the
women succeeded when this was agreeable to
the law of the diision of Jands and they did
not succeed when this might suffer by 1t
Such were the laws of succession among the
primutine Romans and 1s these had 2 natural
dependence on the consutution and were de-
nved from the division of lands 1t 13 easy to

§Chapter 14 part \I1
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percene shat they had not a foreign ongm
and were not of the number of those brought
int the republic by the deputies sent mto the
cities of Greece
Dionysius Halicarnassus tetls ust that Servt
us Tullus finding the faws of Romulus and
Numa on the diviston of Iands abolished e
stared them and made new ones to gue the
old a greater weight We cmnnot therefore
doube but that the laws we have been speak
mg of made 1 consequence of this dieson,
were the work of these three Roman legula
tors
‘The order of succession having been estab-
lished 1n consequence of a pohtical law no
citgzen was allowed to break in upon 1t by hus
prnate will thatss an the first ages of Rome
he had not the power of maksng a testament
Yet 1t would have been hard to deprice tum,
10 by fast moments of the fnendly commerce
of kund and bengficent actons
They therefore found a method of recon
aliag i thisrespect the Jaws wath the desires
of the redrudual He was permutted to dispose
of Iis substance in an assembly of the people
and thus Crery testamient was in some sort an
act of the legislatine poner
The law of the Twelve Tables permrtted
the persan who made bis will to choose which
uitizen he pleased for hay herr The reason that
1nduced the Roman Yaws so strictly to restram
the number of those who mught succeed ad in
testato was the law of the divivion of lands
and the reason why they extended so widely
the power of the testator was that as the fa
ther mght sell hus cluldrent he mght with
greater reason deprite them of hus sehstance
These were therelore dafferent effects sunce
they flowed from different principles and
such ss 10 this respect 1he spint of the Roman
lany
‘The antient lans of Athens did not sufler a
curen to make 3 will Solon pernitted 1t
with an exception 10 those wha had chisldren 2
and che legislators of Rome fitled with the
tdea of paternal poser allowed the making 2
will even to the prepudice of thewr chuldren It
muw be confessed that the anoent laws of
Athens were more constent than those of
Rome The indefinste permivon of making a
wall which had been granted to the Romans
SBockay p 2
1 onysus Hali@rmasied prosves £y a baw of
Suma that the law which pevs e a fasher to
sell tuy von three mes wav ma fe by Romolus

#nd not by 1he Deceravitt —Baok o
tSec Pl atareh Solon
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rumed hittle by hittle she political regulation
on the disision of lands 1t was the prnapal
thmg that mtroduced the fatal difference be-
tween niches and poverty many shares wese
unued o the same persan same cstizents had
toomuch and 1 multieude of athers had noth
g Thus the people being continually de-
praved of therr shares were wcessantly calling
out for a new distribution of fands They de-
manded 1t in an age when the frugabty the
parsmony and the poverty of the Romans
were therr distinguistung charactenistics 28
well as at a time when ther Tuxury had be
come sufl more astonsshing

Testaments bewng properly 2 law made m
the assembly of the people those who were
the army were thereby deprived of a testamen
tary poner The peopie therefore gase the sof
diers the prisslege of making before their com
pantonst the disposstions which should have
been made before them ®

The great assembly of the people met but
twice 1 year besides both the people and the
affasrs brought before them were mcreased
they therefore judged st conventent fo permtt
ali the atrzens to make their will belore some
Roman atizens of ripe age who were toTepre
sent the body of the people ¢ they took fine
atizens * m whose presence the inhentor pur
chased his fanuly thag »s hss inherstance of
the testator ¥ another cstizen brought @ pawr of
scales to weigh the value for the Romans as
yet had no money ?

Toall appearance these fiue citzens were to
represent the five classes of the people and
they et no alue on the mxth as beng cone
posed of men who had no property

We ought not to say with Justmian, that
these scales were merely unaginary they be-
came mdeed smaginary i time but were not
50 ongmatly Most of the laws which 2fter
wards reguiated walls were burit on the reahty
of these scales we find sufficient proof of thus

A Thix testament. called 1 procanctu, was dufler
ent lrom ehat which they styled mibtary which
wae cvablished only by the comyitutions of de
emperare Teg 1 @ de spalitary testamento Thit
was one of the artifices by which they cyjoled the
saldiers

 This testament was not in woting amd st was
withous formality sine hbrd et tabnlys, as Crcero
says De Orat

SImnbiutea At w &3 Autus Gelim ¥y 'Z
They called this form of textament pey a5 et b
ram

T Ukpran tit 1o §2

S Theophlus Institutes bt tn o
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speaks of the time of the s ege of Vert
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in the fragments of Ulpiant The deaf the
dumb the prodigal eould not make a will
the deaf because he could not hear the words
of the buyer of the inheritance the dumb be-
cause he could not pronounce the terms of
nomation the prodigal because as he was
excluded from the management of all affairs
he could not sell his inheritance I om ¢ any
further examples

‘Wills beng made 1 the assembly of the
Ppeople were rather the acts of political than of
avillaws a publicrather than a private right
whence 1t followed that the father while his
son was under his authority could not give
him leave to make a will

Among most nattons wills are not subject
ta greater formalittes than ordinary contracts
because both the one and the other are only
expresstons of the will of him who makes the
contract and both are equally a private right
But among the Romans where testaments
were derived from the publiclaw they wereat
tended with much greater formal ties than
other affars ? and ths 1s sull the case n those
provinces of France which are governed by
the Roman law

Testaments being as I have sud 2 law of
the people they ought to be made with the
force of a command and 1n such terms as are
called direct and smperatrve® Hence 2 rule
was formed that they could nesther grve nor
transmut an inherttance without making use
of the imperauve words whence 1t followed
that they mught very Justly mn certamn cases
make a substitution ¢ and ordain that the in
heritance should pass to another he r but that
they could never mrke a fiductary bequests
that 1s charge any one 1n terms of entreaty to
restore an inhenitance or a part of 1t toan

ther
When the father neither instituted his son
e R S i R

mstituted nor disimherited lus son he did an
injury to hus grandson who might have suc
ceeded ab intestato to bus father but in net
therinstituting nor dusinhenting hus daughter
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he did no injury to his daughters chuldren
who could not succeed ab intestato to ther
mother because they were neither sur here
des nor agnati ¢

The laws of the ancient Romans concern
mg successtons being formed with the same
spirt which dictated the division of lands did
not suffictently restrarmn the riches of women
thus a door was left open to luxury which 1s
always inseparable from this sort of opulence
Between the second and thrrd Punic war they
began to percesve the evil and made the Vo
coman law 7 but as they were induced to ths
by the most important constderations as but
few monuments have reached us that take no
tice of this law and as 1t has hitherto been
spoken of 1n a most confused manner I shall
endeavour to clear it up

Cicero has preserved a fragment which for
bids the institut ng a woman an heress
whether she 1 as marred or unmarried *

The Epitome of Livy where he speaks of
this Jaw says no more ? it appears from Cic
ero'® and St Augustme¥ that the daughter
though an only child was comprehended in
the profubition

Cato theelder contnbuted all in hus power
to get this law passed © Aulus Gellws cites a
fragment of a speech 1 which he made on this
occason By preventing the succession of
women his intent was to take away the source
of luxury as by undertaking the defence of
the Oppian law he intended to put a stop to
luxury itsell

In the Institutes of Justiman' and Theo-
philus 1 mention 1s made of a chapter of the
Voconian law v hich imuts the pouer of be-
queathing In reading these authors every
body would imagine that this chapter nas
made to prevent the mhentance from being

‘s Legens lul ¢ ne quis haredem mul erem mstl
tucret —Book xIi

o Sreones Oraf on aga nst Terres

N City of God 11 21
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11 Book x
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so exhausted by legacies as to render 1t un
worthy of the heir s acceptance But thus was
not the spint of the Voconian law We have
just seen that they hid 1n view the hindering
women from inheriting an estate The article
of this law which set bounds to the power of
bequeathing entered into this vien forif peo
ple had been possessed of the Liberty to be-
queath as much as they pleased the women
mught have recened as legacies what they
could not recerve by succession

The Voconan law was made to hinder the
women from growing too wealthy, for this
end 1t was necessary to deprive them of targe
mheritances and not of such as were n
capable of supporting luxury The law fixed
a certan sum to be given to the wamen
whom 1t deprined of the succession Cicero?
from whom we have this partcular does
not tell us what was the sum but by Dio
we are informed 1t was a hundred thousand
sesterces 2

‘The Vocoman law was made to regulate
opulence not to lay a restraint upon poverty
hence Cicero? informs us that 1t related only
to those whose names were registered 1n the
censors' books

Thus furmshed a pretence for eluding the
law 1t s well known that the Romans were
extremely fond of set forms and we have al
ready taken notice that 1t was the spint of the
republic to follow the letter of the Inw There
were fathers who would not give in their
names to be enrolled by the censors because
they would have it in their power to leave the
succession to a daughter and the practors de
termined that thes was no violation of the
Vocoman law stnce 1t was not contrary to the
letter of 1t

One Amus Asellus had appomted his
daughter his sole herr and executrix He had
a right to make this dispostion says Cicera +
he w1y not restrained by the Vocoman Jaw,
e e was ot mcduded m vhe census Ver
tes duriog the ame of bus pretorstup had de.
prived Anms daughter of the succession and
Cicero marntains that Verres had been bribed
otherwise hie would not hasve annulled a dis

12 emo censuit plus Fadie dandum quam pos
set ad eam lege ¥ oconia pervenize De Fimb bom
et mal n 53

2Cum Jege Vocoma mutienbus protuberetur,
ne qua majorem centum mllibus nummum b
ditatem Iuaﬂ(l adire Book Iy

3Qus cemaus esiet Secm § Oration agawnst ¥er

rer
4 Census non erat Ibid
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position which all the other praetors had con

rined

‘What hind of citrzens then must those hue
been who were not registered m the census 1
which all the freemen of Rome were meluded?
According to the institution of Servus Tul
lius mentioned by Dronysius of Halicarnas
sus ¥ every csttzen not enrolled in the census
became a slave, even Cicero himself observes®
that such a man forfeited Ius liberty and the
same thing 1s affirmed by Zonaras There must
have been therelore a difference between not
being in the census zccording to the spirt of
the Voconian law, and not bemng 1n 1t accord
ng to the spint of Servius Tulls mstuu
tions

They whose names were not registered 1n
the first five classes 7 1n which the mhabitants
ranked 1n proportion to their fortunes were
not comprised m the census according to the
sparit of the Voconian law they who were not
enrolled 1n one of these six classes or who
were not ranked by the censors among such as
were called eraru, were not sncluded 1 the
census according to the spint of Servius’ 1
stitutions Such was the force of nature that
to elude the Vocomuan Iaw fathers submutted
to the disgrace of being confounded 1 the
sixth class with the proletari and capate censt,
or perhaps to have their names entered 1n the
Carites tabule®

We have elsewhere obscrved that the Ro-
man laws did not ndmat of fiduciary bequests
The hopes of evading the Vocoman law were
the cause of their being troduced they 1n
sututed an heir qualified by the law and they
begged he would resign the succession to a
person whom the law had excluded tius new
method of disposition was productive of very
different effects Some resigned the inherit
ance and the conduct of Sextus Peduccus on
an occasion of this nature was very remarka
ble® A considerable successton was left hum
and nobody ving knew thathe was desed to
tesign g 10 another when he waited upen the
widow of the testator and made over to her the
whole fortune belonging to her late husband

Others kept possession of the heritance
and here the example of P Sextilius Rulfus 1
also famous having been made use of by Ct
«ccro 1n his disputations aganst the Lpscure-

£ Bookav
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ans! Inmy younger days” sayshe Iwas de-
sired by Sextilus to accompany him to his
friends 1n order to know whether he ought to
restore the inheritance of Quintus Fadius Gal
lus to hus daughter Fadta There were several
Young people present with others of more ma
tunty and judgment and not one of them
was of opimon that he should give more to
Fada than the lady was entitled to by the
Voconan law In consequence of this Sextili
us kept possession of a fine estate of which he
would not have retained a single sestertius had
he preferred justice to utility It 13 possible,
added ke that you would have resigned the m
heritance nay 1t 1s possible that Epicurus
himself would have resigned 1t but you would
not have acted accordmg to your own princt
ples  Here I shall pause a hittle to reflect

It 15 a musfortune inherent an humarty
that legrslators should be sometimes obliged to
enact laws repugnant to the dictates of na
ture such was the Vocoman law The reason
15 the legislature considers the society rather
than the citizen and the crtizen rather than
the man The law sacrificed both the citizen
and the man and directed 1ts views to the
prospenty of the republic Suppose a person
made a fiduciary bequest m favour of his
daughter the law paid no regard to the sents
ments of nature 1n the father nor to the filial
piety of the daughter all it had an eye to was
the person to whom the bequest was made 1
trust and who on such occasion found himself
ma terrtble dilemma If he restored the estate
he was a bad aitizen if he keptit he wasa bad
man None but good natured people thought
of eluding the la1  and they could prtch upon
none but honest men to help them to elude 1t
for a trust of this Lind requures a triumph over
avarnice and inordinate pleasure which none
but honest men are likely to obtain Perhaps
10 this hight 1o look upon them as bad aitizens
would have savoured too much of sevenity It
18 not impossible but that the legislator car
ried hus point i a great measure since hislaw
was of such a nature as obliged none but hon
est men to elude 1t

At the tme when the Voconan law was
passed the Romans stll preserved some re-
mains of their ancient purity of manners.
Their conscience was sometimes engaged in
favour of the law and they were made to
swear they would obserse 1t 7 so that honesty

bt

Sext 1 us <aid he had swom fa obxerve 1t —
Ccero De Fimb bom et mals v 55

THE SPIRIT OF LAWS

229
11 SOmE measure was set 1n opposition agamst
1eself But latterly their morals were corrupted
to such a degree that the fiduciary bequests
must have had less efficacy to elude the Voc
onian law than that very legistator had to en
force 1ts observance

The cvil wars were the destruction of an
anfinite number of aitizens Under Augustus
Rome was almost deserted 1t was necessary to
re people 1t They made the Papian laws
which omitted nothing that could encourage
the ciizens to marry and procreate chuldren 2
One of the pinaipal means was to increase

and as the Voconran law had rendered women
incapable of succeeding the Papian law 1n
certamn cases  cispensed with this prohibs
tion 4

Wormen 5 especially those who had children
were rendered capable of receiving 1n vartue
of the will of their husbands they even might
when they had cluldren recenve tn virtue of
the will of strangers All this was in direct op
position to the regulations of the Voconran
law and yet 1t 1s remarkable that the spirit of
this Jaw was not enurely abandoned For ex
ample the Papran law which pernutted a
man who had one child® to recerse an enure
mhentance by the will of a stranger granted
the same favour to the wife only when she had
three chuldren 7

It must be remarked that the Papran Jaw
did not render the women who had three chul
dren capable of succeeding except 1n virtue of
the will of strangers and that with respect to
the succession of relatives 1t left the anaent
laws and parucularly the Voconian n all
their force ® But this did not long subsist

Rome corrupted by the riches of every na
uon had changed her manners the puttinga
stop to the luxury of women was no longer
munded Aulus Gellius who lned under Adn
an ® tells us that in hus ume the Voconan law

3See what has beensud mxxu 71

#The same d flerence occurs in several regula
tions of the Pap an law Sce Ulpuan Fragment
ur ult <9456
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was almost abolished 1t was buried under the
opulence of the aity Thus we find in the sen
tences of Paulus ! who lived under Niger and
1n the fragments of Ulpian ? who was in the
time of Alexander Severus that the sisters on

an law

The ancient laws of Rome began to be
thought severe The prators were no Jonger
moved except by reasons of equity modera
tion and decorum

We have seen that by the ancent laws of
Rome mothers had no share in the inhentance
of their chuldren The Vocontan law afforded
2 new rcason for their excluston But the Em
peror Claudius gave the mother the succes
sion of her children as a consolation for her
loss The Tertullian senatus consultum made
under Adrian? gave st them when they had
three children if free somen or four if they
were freedy omen It 1s evsdent that thus de-
cree of the senate was only an cxtension of the
Papian law which in the same case had grant
ed to women the inhenitance lelt them by
strangers At length Justinian favoured them
with the succession mdependently of the num
ber of their ch Idren 4

‘The same causes which had debilitated the
law agarnst the succession of wornen subverted
that by degrees which had 1 mited the succes
sion of the relames on the womans side

MONTESQUIEU
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These Jaws were extremely conformable to
the spirit of a good republic where they ought
to have such an influence as to prevent this
sex from rendering esther the possession of
the expectation of wealth an nstrument of
luxury On the contrary the luxury of a mon
archy rendering marriage expensnve and cost
1y 1t ought to be there encouraged both by
the riches which women may bestow and by
the hope of the inherstances it 15 1n their pow
er to procure Thus when monarchy was es
tablished at Rome the whole system of suc
cessiofts wis changed The prators called the
relatives of the womans side n default of
those of the male side  though by the ancient
Iaws the rclatives on the woman s side were
never called The Orphitian senatus consul
tum called children to the succession of ther
mother and the Emperors Valentrian Theo-
dostus and Arcadrus called the grandchuldren
by the diughter to the succession of the
grandfather? In short the Emperor Justun
an® left not the least vestige of the anaent
night of successions he established three or
ders of hewrs the descendants the ascendants
and the collaterals without any distnction
between the males and females between the
relatives on the woman sside and those on the
male ssde and abrogated all laws of this kind
which were still mn force he believed that he
followed nature even mn deviating from what
he called the embarrassments of the ancient
unsprudence

Boor XXVIII Or tr OrIGIN AND Rrvorurions or THE Crvit LAws
AMONG THL I'REMNCH

1 Different Character of the Laws of the sev
eral People of Geymany After the Franks had
quutted therr own country they made a com
pilation of the Sakic laws with the assistance of
the sages of their own nation * The tribe of the
Ripuanian Franks having joimned 1tself under
Clovis* to that of the Salans preserved its own
1Book tv tit 8
2T 26 §6 §3
_3That 15 tbe Fmperor Pus who change! hs

customs and Theodorie * hung of Austrasty
ordered them to be reduced to wriung He
collected hikewsse the customs of those Bavar
ans and Germans who were dependent on his
kingdom ! For Germany having been weak
ened by the m gration of such a mulutude of
people the Franks aiter conquenng all be-
fore them made a retrograde march nd ex
tended th eir dominton nto the forests of their
ancestors Very likely the Thurnng an code
was grien by the same Theodorte since the
Thunngans were also hus subjects "' As the
] .
.

1 Lex Anglior um Wennovum [ oc est THrrn
gorum



CHAP, 2
Frstans were subdued by Charles Martel and
Pepin their faw cannoat be prior to those pun
ces! Charlemagne the first that reduced the
Saxons gave them the faw stll extant, and we
need only read these lagt twa codes to be con
vinced they came from the hands of conquer
ors As soon as the Visigothss, th d
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The laws of the Burgundians and especial
Iy those of the Viyigoths admutted of corporal
pusushments these were not tolerated by the
Salic and Ripuanan faws ¢ they presened
thewr character much better
The Burgundians and Visigoths whose

and the Lombards had founded ther respec
tive kingdoms they reduced therr laws to writ
g not with an intent of obliging the van
quished nations to conform to their customs
but with a design of following them them
selves.

There 13 an admarable ssmphiaty in the Sa
hic and Ripuanan laws as well as in those of
the Alemans Bavarians Thuringians and Fri
sians. They breathe an orginal coarseness and
a spinit which no change or cormuption of
manners had weakened. They recenned but
very few alterations because all those people
except the Franks, remamed n Germany
Even the Franks themsclies fad there che
foundation of a great part of their empire so
that they had none but German laws The
same cannot be sad of the laws of the Vist
goths of the Lombards and Burgundians
therr character considerably altered {rom the
great change which happened in the charac
ter of those people after they had sertled n
their new habutations

The kingdom of the Burgundians dsd not
last long enough to admit of great changes m

e P oo PPN ST

than changes. The laws of Rothans were fol
Towed by those of Grimoaldus Luuprandus
Rachis and Astulphus but did not assuroe a
new form It was not so with the laws of the
Visigoths * their kings new moulded them
and had them also new moulded by the clergy

‘The kings indeed of the fitst race struck out
of the Salic and Ripuanan faws whatever way

by y tent with but
delt the mamn part untouched 3 This cannot be
said of the Jaws of the Visigoths

L Y . -

ordered the code now extant o be made and
commusuioned bishops for that purpose neverthic
kh“ he laws of Chain tasuinthus and Kr(htsmm
hus were presened, as appears by the sixth coun
<t of 'l‘nkrlo

3See the prologue to the Law of the Bavarians

P were greatly exposed endeavoured
to conailate the affections of the ancient in
habutants 2nd to give them the most impartial
el faws  but as the hangs of the Franks had
established their power, they had no such con
siderations &

The Saxons who lived under the domimion
of the Franks were of an intractable temper,
and prone to xevolt Hence we find in their
Taws the severiues of a conqueror ¥ which are
not to be met with m the other codes of the
Jaws of the batbarians

We see the spinit of the German laws in the
pecuniary punsshments and the spirst of a
conqueror 1n those of an aflictive nature

The crimes they comnue in thesr awn coun
try are subject to corporal pumshment and
thie spmit of the German faws 5 followed only
m the pumishment of crimes commited be
yond the extent of their own termitory

“They are plainly told that their crimes shait
meet with no mercy and they are refused even
the asylum of churches.

The bishops had an :mmense authorty at
the court of the Vingath hangs the most im
portant affairs being debated in counails All
the maxams principles and vicws of the pres
ent inquisiion are owing to the code of the
Visigoths and the monks have only copied
against the Jews the laws formerly enacted by
tashops

In other respects the 1aws of Gundebald for
the Burgundians secm pretty judicious and
those of Rotharis and of the other Lombard
princes are sull more so But the laws of the
Visigotlis those for instance of Recessuinthig
Chaindasumthus and Egigas are puenle 1l
diculous and fonlish they atexn not ther
enit ihey are stulied with rhetoricand vorl 6t
sense frnolous in the substance and bombas-
tic in the shle

2 That the Laus of the Barbanans were all
personal It s a distmguishing character ol

. P s
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these laws of the barbarians that they were
not confined to a certain district the Frank
was tried by the law of the Franks the Aleman
by that of the Alemans the Burgundian by
that of the Burgundians and the Roman by
the Roman law nay so far were the conquer
ors 1n those days from reducing their laws to a
umform system or body that they did not
even think of becoming legislators to the peo-
ple they had conquered

‘The original of this I find 1n the manners of
the Germans These people were parted asun
der by marshes lakes and forests and Cuxsar
observest they were fond of such separations
Thewr dread of the Romans brought about
their reunion and yet each individual among
these mixed people was still to be tried by the
established customs of his own nation Each

tnibe apart was free and mdependent and
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Burgundians and Visigoths were impartial
but it was otherwise with regard to the Salic
law for 1t established between the Franks and
Romans the most mortfying distinctions

retatives ! only 100 upon the killing of a Ro-
man propretor ¥ and no more than forty five
for 2 Roman tributary The composition for
the murder of one of the kings vassals 1f a
TI'tank was Goo sols *¥1f a Roman though the
king s guest 4 only 300 1% The Salic law made
therefore a cruel distinction between the
Frauk and Roman lord and the Frank and
Roman commoner

Further 1f a number of people were got to-
gether to assault a Frank m his house 0 and

when they came to be mtermixed the inde
pendence stll continued the country was
common the government peculiar the tern
tory the same and the nations different The
spmit of personal laws prevailed therefore
among those people before ever they set out
from their own homes and they carrred 1t
with them into the conquered provinces

‘We find this custom established 1n the for
mulas of Marculfus 2 in the codes of the laws
of the barbartans but chiefly in the law of the
Ripuarians? and the decrees of the kings of the
first race 4 whence the caprtularies on that sub
Ject m the second race were dernved® The
children followed the laws of their father § the
wife that of her husband ? the widow came
back to her own angmal law * and the freed
man was under that of his patron® Besides
every man could make choice of what laws he
plersed but the consttution of Lotharius 1%
requured that this chowce should be made
public.

3 Caputal Difference between the Salic Laws
and those of the 1 sigoths and Burgundians
1t ¢ have already observed that the laws of the

1 De Beflo Gall_ W

2Rook s f rmul 8

ICHayter v

4 That of Clotanus in the year 560 i the eds
tion of the Capitulanies of Natunus 1 art 4 1
in fne
§ Capitulanies added to the Law of the Lom
bardst £t 2, 70 i it 41 ~ and it g6 1 2
It a5
Tibid witit 7 1

Eibid 2

*ibid 1 oue g5 1

2 In the Law of the Lombards {1 it g7

he happ to be killed the Salic law or
dained a compasition of 600 sols but 1f a Ro-
man or a freedman was assaulted only one-
hnlf that composition ¥ By the same law ™ 1f
a Roman put a Frank m irons he was liable
to a composition of 3o sols but 1f a Frank had
thus used 2 Roman he pad only 15 A Frank,
stripped by 2 Roman was entitled to the com
position of 6214 sols and a Roman stnpped
by a Frank received only go Such unequal
treatment must needs have been very grievout
to 2 Roman

And yet a celebrated author!? forms a system
of the establishment of the I'ranks in Gaul on
a supposition that they were the best friends
of the Romans The Franks then the best
friends of the Romans they whodid and they
who suffered from the Romans such an inf
mite deal of mischiefi®® The Franks the friends
of the Romans they who after subduing them
by their arms oppressed them 1 cold blood
by their laws! They were exactly the friends of
the Romans as the Tartars who conquered
China were the friends of the Chinese

If some Catholic bishops thought fit to

NSilcLaw ut 44 §1

#I0id ut 44 8§15 7

NIl oot g a4

Wild §6

13 The pranc pal Roma < follos o the court as
may te scen by the lives of several b_hops who
were there e lncated there were Lardly any but
Romns that knew ho v to write

168al cLaw tt ¢

171 dus whose cond t on was better (han that
of & bondman —1 aw of the Alemans g5

2044 tness the exped tion of Arbogastes In Greg
ory of Tours Hutory il



CHAP 4
make use of the Franks 1n destroying the Ant
an hangs does 1t follow that they had a desice
of hving under those barbarous people? And
can we hence conclude that the Franks had
any parscular regard for the Romans? I
should draw qurte different consequences the
less the Franks had to fear from the Romans
the less mdulgence they showed them

The Abbé du Bos has consulted but indif
ferent authorities for his hustory such as poets
and crators works of parade and ostentation
are tmproper foundations for bwlding sys
tems

4 Inwhat manner the Roman Law came o be
lost 1n the Country subject to the Franks and
preserved mn that subject to the Goths and
Burgundians What has been above smd will
throw some light upon other things which
have hitherto been mnvolved 1n great obscu
nt

z'I'he country at this day called France was
under the first race governed by the Roman
law or the Theodosian code and by the dif
Ierent laws of the Barbarians ! who settled 1n
those parts

In the country subject to the Franks the Sa
liclaw was established for the Franks and the
‘Theodostan code? for the Romans In that
subject to the Visigoths a compalation of the
Theodosian code made by order of Alaric’
regulated disputes among the Romans and
the nauonal custorns which Euric caused to
be reduced to wnung‘ determmed those
among the Visigoths But how comes 1t some
will say that the Salic laws gamed almost a
general authority in the country of the Franks

al sway?
My answer s that the Roman law came to
be disused among the Franks because of the
great advantages accnung {rom being @ Frank
“a “bafparian™ vr 3 persun ‘uvarg nder “he
Saliclaw every onc in that case readily quit
ting the Roman to live under the Salic law

from the preface to that code

4 The year 504 of the Span sh era the Chron de
of Indorus

S Francum awl Parborum aut hominem qus
Sal cq lege vt ~Sal c Law tit. 45 § ¢
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The clergy alone retained 1t® as a change
would be of no advantage to them The differ
ence of conditions and ranks consisted only m
the largeness of the composttion as I shall
show 1 another place Now partscular laws?
allowed the clergy as favourable compositions
ay those of the Franks for which reason they
retamed the Roman law This law brought no
hardshps upon them and m other respects 1t
Was most proper for them as 1t was the work
of Christian emperors

On the other hand in the patrumony of the

under therr own law in order to embrace
another They retamned therefore their
own laws without adopting those of the
Visigoths

Thisasstill further confirmed 12 proportion
as we proceed n our mquiry The law of Gun
debald was extremely umpartial not favour
1ng the Burgundians mare than the Romans
It appears by the preamble to that law that 1t
was made for the Burgundians and to regu
late the disputes which might arise between
them and the Romans and in the latter case
the judges were equally duvided of 2 side Thes
was necessary for particular reasons drawn
from the poliucal regulations of those times ®
The Roman law was continued in Burgundy
mn order to regulate the disputes of Romans
among themselves The Jatter had no induce-
ment to quit their own law as 1n the country
of the Franks and rather as the Sahie law was
not established 1n Burgundy as appears by
the famous letter which Agobard wrote to
Lows the Pious

Agobard® desired that prince to establish
the Salic law 10 Burgundy consequently 1t
had not been established there at that ame

§ According to the Roman law under whch
the church Iives  as is suid 1n the faw of the R pu
anans ot 58 § 1 Seealso the numberless author
1ties an this head nronounced by, u Cangg. under
the words Les Romana

75ce the Capitular cs added to the Salec law in
Lindembrock ‘at the end of that law and the d
fevent codes of the laws of the Batbarans concern

#See that law
20 this I shall spet in amarher ntace
10 Agobard Opera
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Thus the Roman law did and still does subsist
1n so many provinces which formerly depend
ed on thus kingdom

The Roman and Gothic laws continued
Iikewise 1n the country of the establishment of
the Goths where the Salic law was never re
cenned When Pepin and Charles Martel ex
pelled the Saracens the towns and provinces
which submutted to these princes petitroned
for a continuance of their own laws and ob
tamed 1t ! this 1n spite of the usages of those
times when all laws were personal soon made
the Roman law to be considered as a real and
terrtortal law m those countries

This appears by the edict of Charles the
Bald given at Prstes 1n the year 864 which
distinguishes the countries where causes were
deaided by the Roman law from where 1t was
othernise

The edict of Pistes shows two things one
that there were countries where causes were
deaided by the Roman law and others where
they were not and the other that those coun
tries where the Roraan law obtaned were pre-
aisely the same where 1t 13 stil} followed at this
very day as appears by the said edict * thus
the distinctron of the provinces of France un
der custom and those under wrilten low was
already established at the time of the edict of
Pistes

I have obsersed that 1n the beginning of
the monarchy all laws were personal and thus
when the edict of Puistes distinguishes the
countries of the Roman law from those which
were otherwise the meaning 1s that 1n coun
tries which were not of the Roman law sucha
multitude of people had chosen to live under
some or other of the laws of the Barbarians
that there were scarcely any who would be
subject to the Roman law and that in the
countries of the Roman law there were few
who would choose to line under the laws of
the Barbarians

I am not ignorant that what 1s here ad
vanced will be reckoned new but if the things
which Lassert be true surely they are very an
aent After all what great matter st wheth

[P pom——— ~ e
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naire upon the demand mide by the people of
Septimanaa at the assem! ly in Canuaco n Du
< esnes Collection 15 [ 316

tArt 16 Scealoart 20

1See arts, 12 and 16 of the ediat of Pistes in
Carilono 1n Narbona ke
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er they come from me, from the Valesiuses or
from the Bignons?

5 The same Subject continued ‘The law of
Gundebald subsisted a long time among the
Burgundians in conjunction with the Roman
law 1t was still in use under Louss the Pious
as Agobard s Jetter plamnly evinces In like
manner though the edict of Pistes calls the
country occupied by the Visigoths the country
of the Roman law yet the law of the Visigoths
was always 1n force there as appears by the
synod of Troyes held under Louis the Stam
merer 1 the year 878 that s fourteen years
after the edict of Pistes

In process of time the Gothic and Burgun
dian laws fell into disuse even 1n their own
country which was owing to those general
causes that everywhere suppressed the person
al laws of the Barbarians

6 How the Roman Law kept its Ground n
the Demesne of the Lombards The facts all
comade with my prmaples The law of the
Lombards was impartial and the Romans
were under no temptation to quit their own
for 1t ‘The motive which prevailed with the
Romans under the Franks to make choice of
the Salic law did not take place mn Italy hence
the Roman law masntained 1itself there to-
gether with that of the Lombards

It even fell out that the latrer gave way to
the Roman anstitutes nd cesed to be the
Jaw of the ruling nation and though it con
tinued to be that of the principal nobality yet
the greatest part of the cities formed them
sclies anto republics and the nobality moul
dered away of themselves or were destroyed ¢
The cluzens of the new republics had 10
chination to 1dopt a law which establ e
custom of judiciary combats and w}

Lombards must ily dimimast

Besudes the s > of the
had not that . majesty ¢
man law by s reming
untvergal domr nstituty
Lombards and law coule
of no other use 1sh
for those cities cted nt

45ce what Mact of the ru

anaent nobit ty of



CHAP g
lics Now which could better furnish them, the
mstitutions of the Lombards that determined
on some particular cases, or the Roman law
which embraced them all?

4. How the Roman Law came to be lost i
Spamn. Things happened otherwse in Span
‘The law of the Visigoths prevailed, and the
Roman law was lost Chamdasumthus! and
Recessuinthus proscribed the Roman laws?
and even forbade aiting them in their courts
of judicature Recessumnthus was likewise au
thor of the law which toak off the prohibition
of marriage between the Goths and Romans ?
It 15 evident that these two laws had the same
spint, thes king wanted to remove the puna
pal causes of separation which subsisted be
tween the Goths and the Romans Now 1t was

JPUUR A

the demesnes they possessed in South Gaul#
‘These countries beng distant from the centre
of the monarchy lived i a state of great inde-
pendence We see from the history of Vamba,
who ascended the throne 1n 672, that the na
twves of the country had become the prevailing
party * Hence the Roman law had greater au
thonty and the Gathic less “The Spanish laws
neither suited their manners nor their actwal
situation, the people might lkewise be obst
nately attached to the Roman law, because
they had annexed to 1t the tdea of kiberty Be
sides, the laws of Chaindasurthus and of Re
d most severe rep
against the Jews but these Jews had a sast
deal of power 10 South Gaul The author of
the hustory of hang Vamba calls these provin
tes the brothel of the Jews When the Sara
cens invaded these provinces, it was by mvita
tion, and who could have mvited them but
the Jews or the Romans? The Goths were the
first” that were oppressed because they were

[ . .
Vamba durst not put to death the rebels whom he
had quelled The author of the hsstory ealls Nar
bonne Gaul the nursery of treason
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the ruling nation We see 1n Procopius, that
duning therr calamitees they withdrew out of
Narbonne Gaul into Spain ¢ Doubtless, under
this musfortune, they took refuge n those
provinces of Spam which sull held out; and
the number of those who 1n South Gaul lived
under the law of the Visigoths was thereby
greatly duminished

8 A false Capuulary Did not that wretched
compiler Benedictus Levita attempt to trans
form this Visigoth establishment, which pro-
hibited the use of Roman law, into a capitn
lary? asersbed since to Charlemeagne? He made
of this particular institution a general one as
1f he mtended to extermmate the Roman law
throughout the universe

g In what manner the Godes of Barbaran
Laws and the Capitularies eame to be lost
The Salic, the Ripuartan, Burgundian, and
3 -

extended many usages were introduced, to
which these laws were no longer applicable
Thesr spint indeed was contimued which was
to regutate most disputes by fines But as the
value of money was doubtless subject to
change, the fines were also changed, and we
see several charters ® where the lords fixed the
fines that were payable 1n therr petty courts
‘Thus the spint of the law was followed with
out adhering to the Iaw nsell

Besides, as France was dnided nto a num
ber of petty lordstups whiclt acknowledged
rather a fendal than a political dependence, 1t
was very difficult for only one law to be au
thomised And sndeed 1t would be impossible
. .

by the charters that when new fiels were es-

force the observance of it

“The Salic, Burgundian, and Visignth laws

¥ De Bello Gothorum, 1 13

TCapuulanes, ui 313 year 1613 edition of Ra-
lugs, i, p 9%

¥ de Iz Thaumawitre has collected many of
them See for Instanec, ¢hapters 41, (6 anl others

* Aussi Porminicy //
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were, therefore, extremely neglected at the
end of the second race, and at the begmmng
of the thurd, they were scarcely ever men
tioned

Under the first and second race, the nation
was often assembled, that ss the lords and
bishops, the commons were not yet thought

- - AR A S

and established 1ts privileges The laws made
sn these assemblies are what we call the Cap1
tularies Hence four things ensued the feudal
Taws were estabhished and a great part of the
church revenues was admnistered by those
laws, the clergy effected a wider separauon,
2nd neglected those decrees of reformation
where they themsehes were not the only re
formers 1 a collection was made of the canons
of councils and of the decretals of popes * and
these the clergy received as coming from a
purer source Ever since the erection of the
grand fiefs, our kings, as we hase already ob
served, had no longer any depuues m the
provinces to enforce the obseriance of their
laws, and hence 1t 15 that, under the turd
face, we find no more mention made of Cap1
ulanes

10 The same Subject continued Several capi
tularies were added to the law of the Lom
bards as well as to the Salic and Bavartan
faws The reason of this has been a matter of
mquiry but 1t must be sought for 1n the thing
stself There were several sorts of

MONTESQUIEU
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Capitularies that there is nothing stipulated
therein contrary to the Roman law 3 In éffect
those caprtularies regardmg economecal, ec
«l or political gosernment had nore-
lation to that Iaw, and those concerntng cm}

ing of these capitularies to the personal faws
occastoned, 1 imagine, the neglect of the very
body of the Capstularies themselves, in times
of ygnorance, the abridgment of a work often
causes the Joss of the work itself

11 Other Causes of the Disuse of the Codes of
Barbarian Laws, as well as of the Roman Law,
and of the Caprtularies \When the German na
tions subdued the Roman empire, they
learned the use of writing, and, m mitation
of the Romans, they wrote down thetr own
usages and digested them mto codes ¢ The un
happy reigns which followed that of Charle
magne, the invasions of the Normans and the
€l wars, plunged the conquering nations
again into the darkness out of which they had
emerged so that reading and wniting were
quite neglected Hence 1t 15, that m France
and Germany the written laws of the Barban
ans, as well as the Roman law and the Caprtu
lanies fell into oblivion The use of wrting
was better preserved in Italy, where reigned
the Fopes and the Greek Emperors, and
where there were floyrishing cities, which en
Joyed almost the only commerce 1n those days

Some had relaton to poliical go:emmem,
others to economical most of them to ecclesy
asucal polity, and some few 0 civil govern.
ment Those of the last species were added to
the avil faw, that 1s to the personal laws of
¢ach nation, for which reason 1t 1s said in the

the decretals of the popes were nserted they yere
sery few in the ancient collectton Dionysius Exy
FUUS pUt 2 geat many into hus but that of 1t
dorus Mercator was stufled with genume and

To this hbourhood of Italy 1t was owing
that the Roman law was prescrved in the prov
inces of Gaul, formerly subject to the Goths
and Burgundrans, and so much the more, as
this law was there a ternitoral insution, and
akind of privilege It 15 probable that the dis-
use of the Visigoth laws 1n Spam procecded
from the want of writng, and by the loss of
50 many laws, customs were everywhere estab-
lished

Personal laws fell to the ground Compost-
tons and what they call Freda,$ were regulat
cd more by custom than by the text of these
laws Thus, as 1o the establishment of the

:i'f the edict of Pistes art 20

e mremmhles
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moenarchy, they had passed from German cus
toms to wrtten laws some ages after, they
came back from written laws to unwritten cus
toms

12 Of local Customs. Revolution of the Laws
of barbarous Nations, as well os of the Roman
ZLow By several memonals it appears, that
there were local customs, as early as the first
and second race We nd mention made of
the “custom of the place”t of the “ancient
usage,” of “custom,”? of * laws,™ and of “cus-
toms ™ It has been the opinion of some an
thors that what went by the name of customs
weze the laws of the barbarous nations, and
what had the appellation of law were the Ro-
man mstitutes This cannot passibly be hang
Pepin ordawned® that wherever there should
happen 1¢ be no Jaw, custom should be com
plied with but that 1t should never be pre-
ferred to the law Now, to pretend that the
Roman law was preferred to the codes of the
laws of the Barbarsans 1s subserting all me-
morials of antiquity, and espeaally these
¢eodes of Barbanan laws, which constantly af-
firm the contrary.

So far wert the Jaws of the barbarous na-
tions from being those customs, that it was
these very laws, as personsl institutions, which
mtroduced them The Sakic law, for mstance,
was a personal Jaw  but generally, or almost
generally, in places inhabited by the Salian
Franls, this Salic Jaw, how personal soever, be-
eame, 1n yvespect to those Salan Franks a tere
mizorsal msttunon and was personal only i
N S ~1ead alem hova

putes, 1 a place Where the Salic 1aw was tertis
tor1a] they must have been determined by the
Taws of those people and a great number of
decisions agrecable ta some of thase Jans must
have introduced new customs nto the coun
try This explains the constitution of Pepin
It was natural that those customs should affect
even the Franks who hived on thespot mcases
not decded by the Salic law  but 1t was not
natural that they should prevat oser the Sakic
Taw nself

Thus there were m each place an estab-
Tished law and recened customs which served

1 Prefare to Marcudfas Formule
#Law of the Lombards « tit 59 §3
bt 1 41,86
4 Life of S Leger
MLaw of the Lombards, 1t ut 41, §6-
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asasupplement to that law when they did not
contradict 1t

‘They might even happen to supply a Iaw
that was in no way territorsal, and to contm
ue the same example, 1f a Burgundan was
yudged by the law of his own nation, m a
place where the Salic law was terntorial, and
the case happened not to be explienly men-
tioned in the very text of this law, thete 1s no
manner of doubt but that judgment would
have heen passed upon him according to the
custom of the place

In the reign of King Pepin the cusioms
then established had not the same force as the
Taws, but 1t was not long before the laws gave
way to the customs And as new regulations
are generally remedies that wmply a present
evil, 1t may well be imagmed that as early as
Pepin's time, they began 1o prefer the customs
to the established Jaws

‘What has been said sufficiently explans the
manner 1 which the Roman law began so
very €arly to become temntorial, as may he
seen 1n the edict of Pistes and how the Gotlie
law conunued stall s force, as appears by the
synod of Troves above mentioned ¢ The Ro
tzn had become the general personal law,
and the Gothic the particutar personal law,
consequently the Roman law was termtonal
But how came 1t some will ask, that the per
sonal laws of the Barbatians fell everywhere
nto disuse while the Roman faw was contin
ued as a terrttoreal mstrtutzon an the Vasigoth
and Burgundian provinces? { answer that
even the Roman law bad very nearly the syme
{ate as the other personal istitutians other
wise we would sull have the Theodosian code
m those provinces where the Roman law was
tertitotial, whereas we have the Instotutes of
Justintan  Those prasinces retained scarcely
anythmg more than the name of the country
under the Roman or wntten law, than the
natural affection which people have for ther
own mstetutions, especially when they consid
er them as priviteges and a few regulations of
the Raman law which were nae yet forgntien
This was hauerer, sullicsent to produce suct
aneffect that when Jusunian scompilatianap
prared nt wasrecened 1n the provinces of the
Gathit and Burgundian demesne as a wnitten
taw, whereas 11 was admatied only as written
reason i the ancient demesne of the Franks

18 Difference bet een the Salic law, or that ot
the Sahan Franks, and that of the Ripuarcare
§5ee chapter g
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Franks and other barbarous Nations The Sa-
Tic law d:d not allow of the custom of nega-
tive proofs, that 15, if a person brought a de-
mand or charge agamst another, he was
obliged by the Salic law ta prove 1t, and 1t was
not sufficsent for the second to deny it, which
15 agreeable to the laws of almost all nations

The law of the Ripuarian Franks had quite
a different spirst,! st was contented with nega
tive proofs, and the person against whom a
demand or accusation was brought, might
clear himself, 1n most cases, by sweanng, in
conjunction with a certain number of witness-
es, that he had not commutted the cime laid
to his charge ‘The number of witnesses who
were obliged to swear? increased n propor
tion to the importance of the affarr sometimes
1t amounted to seventy two ¥ The laws of the
Alemans, Bavanans, Thuringians Frisuans,
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and of almost all the barbarous nations* To
me 1t seems that the law of combat was a nat
ural consequence and a remedy of the law
which established negative proofs When an
action was brought, and 1t appeared that the
defendant was going to elude 1t by an oath
what other remedy was left to a military man*
who saw himself upon the point of being con-
founded, than to demand satisfaction for the
injury done to him and even for the attempt
of perjuey? The Salic law, whick did not
allow the custom of negatve proofs, net
ther admutted nor had any need of the trial
by combat, but the laws ol the Ripuar
1anst® and of the other barbarous mattonsit
who had adopted the practice of negative
proofs, were obliged to establish the trral by
combat

Whoever will please to examine the two fa

Saxons, Lombards, and Burgund were
formed on the same plan as those of the R1
puatians

I observed that the S1li¢ law did not allow
of negative proofs There was one case, how-
ever, in which they were allowed 4 but even
then they were not admitted alone, and with
out the concurrence of positive proofs The
plamuff caused witnesses to be heard ¢ 1n or-
der to ground his action the defendant pro-
duced also witnesses on hus side, and the judge
was to come at the truth by comparing those
testimonses ® Thus practice was vastly different
from that of the Ripuarsan, and other barba
rouslaws where 1t was customary for the party
accused {o clear himself by swearing he was
not guilty, and by making hus relatives also
swear that he had told the truth These laws
could be surtable only to a people remarkable
for their natural ssmphiaty and candour, we
shall see presently that the legislators were
obliged to take proper methods to prevent
therr being abused

14 Another Difference The Salic law did not
admit of the trial by combat, though 1t had
been recenved by the laws of the Ripuarians?
L Thi relates 1o what Tacrtus says, De Mortbus

suppored to be povsesed of 3 greater d P
Diherty See Pactis fegrs Safica tn 16 0 ¢

$Jbud

¢ According to the practice now followed In
England

TTW 32 1t gy §2 tit gy §4

mous of Gundebald, King of Bur-
gundy, concerning this subject will find they

are derived from the very nature of the thing
It was necessary, according to the language of
the Barbaran laws, to rescue the oath out of
the hands of a person who was going to abuse
3

1

Among the Lombards, the law of Rothans
admits of cases 1n which 2 man who had made
his defence by oath should not be suffered to
undergo the hardship of a duel This custom
spread 1tself further 2 we shall presently see
the mischiefs that arose from 1t, and how they
were obliged to return to the ancient practice

15 4 Reflection 1do not pretend to deny that
1n the changes made in the code of the Barba
nan laws, 1n the regulations 2dded to that
code, and n the body of the Capitularies 11§
possible to find some passages where the trial
by combat 1s not a consequence of the nega
tive proof Particular circumstances might, 1

e taew



CHAP, 17
the course of many ages, give rse to partrenlar
Jaws I speak only of the general spinit of the
laws of the Germans, of therr nature and or1
gin, 1 speak of the ancient customs of those
people that were either hinted at or estab
Lished by those Iaws, and this 1s the only mat
ter m question,

16 Of the Ordeal or Trial by boiling Water,
established by the Salic Law. The Salic law! al
lowed of the ordeal, or trial by boiling water,
and as this trral was excessively cruel, the law
found an expedient to soften 1ts igour? It
permitted the person who had been sum
moned to make the trial with boiling water, to
ransom his hand, with the consent of the ad
verse party The accuser, for a particular sum
determined by the law, might be sausfied with
the oath of 2 few witnesses, declaring that the
accused had not commutted the crime This
was a particular case, 1 which the Salic law
admutted of the negative proof

‘This tnal was a thung privately agreed up
on, which the law permutted only, but did not
ordain The law gave a particular indemmty
to the accuser, who would allow the accused to
make lus defence by a negative proof the
Plantff was at liberty to be satisfied with the
oath of the defendant, as he was at Iiberty to
forgive hum the mjury

The law contrived a middle course,? that
before sentence passed both parties, the one
through fear of a ternble trial, the other for
the sake of a small mdemnuty, should term:-
nate their disputes, and put an end to ther
ammosities It 15 plain, that when once this
negatnve proof was completed nothing more
was requisite, and, therefore, that the practice
of legal duels could not be a consequence of
this particular regulation of the Salic law.

17 Partrcular Notions of our Ancestors, It is
astorushing that our ancestors should thus rest
the honour, fortune and life of the subject, on
tlungs that depended less on reason than on
hazard and that they should incessantly make
use of proofs incapable of convictng and that
had no manner of connection either with -
nacence or guilt

The Germans, who had never been sub-
dued,¢ enjoyed an excessne ndependence

t As also some other laws of the Barbanans.

TTut 66

3ibid

4This appears by what Taatus says Omnbus
1dem habitus —De Morsbus Germanorum, §
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Different families waged war with each others
fo obtain satisfaction for murders, robberes
or affronts This custom was moderated by
subjecting these hostilitres ta rules, 1t was
ordained  that they should be mo longer
commutted but by the direction and under
the eye of the magustrate ¥ This was far pref
erable to a general licence of annoying each
other

As the Turks in their avil wars look upon
the first victory as a deasion of heaven mn fa
vour of the victor, sa the ithabitants of Ger
Tmany in thewr private quarrels considered the
event of 2 combat as a decree of Providence
€ever attentive to punish the enimmal or the
usurper

‘Tacitus 1nforms us that when one German
nation intended to declare war aganst an
other, they looked out for a prisoner who was
to fight with one of their people, and by the
event they judged of the success of the war A
nation who believed that public quarrels
could be determined by a single combat might
very well think that it was proper also for de
<aiding the disputes of mdividuals

Gundebald, King of Burgundy, gave the
greatest sanction to the custom of legal duels 7
The reason he assigns for this law 1s men
tioned i his edict “It1s, ' says he, “in order to
prevent our subjects from attesung by ocath
what 1s uncertam, and perjunng themsehes
about what 15 certain * Thus, while the dergy
declared that an impious law which permutted
combats * the Burgundsan hangs looked upon
that as a sacrilegrous law which authorized the
taking of an cath.

The trral by combat had some reason for 1t
founded on experience In 2 military nation,
cowardice supposes other vices 1t 1s an argu
ment of a person’s having deviated from the
principles of his education, of hes beng nsen
sible of honour, and of having refused to be
directed by those maxims which govern other
men, it shows that he nerther fears thew con
tempt nor sets any value upon their estcem
Men of any tolerable extraction seldom want
either the dextenty requisite (o co-operats
‘with strength, or the strength necessary ta e
cur with courage, for as they set a value upvn
honour, they are practised i mattens witlorot

e a iye

TLaw of the Burgundian eup aly,
3Sce the works of Agolharg
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which this honour cannot be obtamned Be-
sides, 1n a military nanon, where strength,
courage and prowess are esteemed, crimes real
Iy odtous are those which arse from fraud, ar
tifice, and cunming, that 1s, from cowardice

With regard to the tnal by five, after the
party accused had put his hand on a hot iron,
or 1n boiling water, they wrapped the hand m
abagand scaled 1t up, tf after three days there
appeared no mark, he was acquitted Is 1t not
plain, that among people 1nured to the han
dlmg of arms, the impression made on a rough
or callous skin by the hot iron or by Loihing
water could not be so great as to be scen three
days afterwards? And 3f there appeared any
matlk, 1t showed that the person who had un
dergone the trial was an effeminate fellow
Our peasants are not afraid to handle hotiron
with their callous hands, and, with regard to
the women, the hands of those who worked
hard mught be very well able to restst hot iron
‘The ladies did not want champions to defend
their cause. and in a nation where there was
no luxury, there was no mddle state *

By the law of the Thuringians® 2 woman ac-
cused of adultery was condemned to the tral
by boiling water only when there was no
champon to defend her, and the law of the
Repuarians admuts of this trial® only when a
person had no witnesses to appear i Justifica
tion Now a woman that could not prevail up-
on any one relative to defend her cause, or a
man that could not produce one single witness
to attest Ius honesty, was, from those very cir-
cumstances suffciently convicted

Iconclude therefore that under the arcum
stances of time 1n which the trial by combat
and the trinl by hot ron and boiling water
obtamed there was such an agreement be
tueen those laws and the manners of the peo-
ple, that the laws were rather unjust in them
selves than productive of tnjustice that the ef
fects were more innocent than the cause that
they were more contrary to equity than preju
dictal to us rights, more unreasonable than
tyranmical

18 In what manner the Custom of judicial
Combats gained Ground From Agobard s Jet
ter to Lows the Debonnasse 1t might be 1n
ferred that the custom of judical combats was

1Sce Beaumanoir Ancient Customs of Beau
1orus, 61 See also the Law of the Angh ap xiv
where the trial by boding water 1s only a sub
sidiary proof

1Tt 1

3Cap xxsi, §5
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not established among the Franks, for havung
represented to that prince the abuses of the
law of Gundebald, he desires that private dis-
putes should be deaded in Burgundy by the
law of the Franks But as 1t 13 well known from
other quarters that the trial by combat pre-
vailed at that time in Trance, this has been
the cause of some perpleaty However, the
difficulty may be solved by what I have sud
the law of the Salian Franks did not allow of
this kind of ¢rial and that of the Ripuaran
Franks did 4

But, notwithstanding the clamours of the
clergy, the custom of judical combats gained
ground contrpually i France, and 1 shall
presently make 1t appear that the clergy them
selves were 1n a great measure the occasion of
i,

It 1s the law of the Lombards that furnishes
us with thus proof ‘ There has been long since
a detestable custom intreduced,” says the pre
amble to the constitution of Otho 11 8 “this 15,
thataf the title to an estate was said to be false,
the person who claimed under that tutle made
oath upon the Gospel that 1t was genine, and
without any preceding judgment he took pos-
session of the estate, so that they who would
perjure themsclves were sure of gaiming their
pomt” The Emperor Otho I havmg caused
humself to be crowned at Rome® at the very
time that a counal was there under Pope
John XIL, all the lords of Italy represented to
that prince the necessity of enacting a Jaw to
reform this horrible abuse 7 The Pope and the
Emperor were of opinion that the affar
should be referred to the council which was to
be shortly held at Ravenna? There the lords
made the same demands, and redoubled their
complamts, but the affarr was put off once
more, under pretence of the absence of partic
ular persons \When Otho Il and Conrad, hing
of Burgundy arrned in Italy 9 they had a con
ference at Verona!® with the Iralan lords!t
and at therr repeated solicrtations, the Lm
peror, with their unammous consent, mde a
law, that whenever there happened any dis
putes aboutinhenitances, while one of the par-

4See this law tt 59 §4 and i1t 67, §35

3 Law of the Lombards, u, it 55 cap xxxiv
¢ The year gz
aea VLY a v e v
.

’ . . .

1 Law of the Lombards, u, it g5, ap xxxiv.
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ties insisted upon the legality of hus title and
the other mamtamed 1ts bemg false the affarr
should be deaded by combat that the same

.
on the trial by combat because of the mcon
venence of the proof introduced by the clergy
that notwithstanding the clamours of the no-
bility the notoriousness of the abuse which
called out loudly for redress and the author
1ty of Otho who came 1nto Italy to spezk and
act as master still the clergy held out n two
councils 1n fine that the joint concurrence of
the nobility and princes having obliged the
clergy to submut the custom of judicial com
bats must have been considered as a privilege
of the nobility as a barnier aganst injustice
and as a security of property and from that
very moment this custom must have gamned
ground And this was effected at a tune when
the power of the Emperors was great and that
of the popes inconsiderable at a time when
the Othos came to Tevive the dignity of the
empare 1n Italy
I shall make one reBection which will cor
Toborate what has been above sard namely
that the insutution of negative proofs entailed
that of judictal combats The abuse com
planed of to the Othos was that a person
who was charged with having a false title to
an estate defended himself by a negatne
proof declaning upon the Gospels it was not
false What was done to reform the abuse of a
law which had been muulated? The custom
of combat wastevned
1 hastened to speak of the constitution of
Otho II 1 order to give a clear 1dez of the
disputes between the clergy and the laity of
those times There had been indeed a constitu
t10n of Lotharsus 11 of an earlier date 2 sov
ereign who upon the same complamts and
disputes being desirous of securing the just
possession of property had ordammed that the
natary should make oath that the deed or title
was not forged and if the notary should hap-
pento die the witnesses should be sworn who
had signed 1t The enl howerer sull con
tinued ll they were obliged atlength to have
Tecourse to the remedy above-mentioned
Belore that time I find that 1n the general
assemblies held by Charlemagne the natton

tIbid § 33 T the copy that Muraton made
s of 1t 13 attrihuted to the Emperor Guido
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represented to hum? that n the actual state of
things 1t was extremely dificult for exther the
accuser or the accused to avord perjuring
themselves and that for this reason 1t vas
much better to revive the judicral combat
which was accordingly done

The usage of judicial combats gamned
ground among the Burgundians and that of
an oath was imited Theodonc hang of Italy
suppressed thesingle combat among the Ostro-
goths 3 and the laws of Chaindasuinthus and
Recessumnthus seemed as 1f they would abolish
the very rdea of it But these laws were so it
tle respected 1n Narbonne Gaul that they
Tooked upon the legal duel as a privilege of
the Goths *

‘The Lombards who conguered Italy after
the Ostrogoths had been destroped by the
Greeks ntroduced the custom of judicial
combat into that country but therr first laws
gave a check 1o 13 Charlemagne® Louts the
Debonnaire and the Othos made divers gen
eral constitutions which we find inserted m
the Jaws of the Lombards and added to the Sa
Lic laws whereby the practice of Jegal duels
at Brst m cnmuina) and afterwards i aml

1ts 1comveruences also  hence they often
changed according as the one or the other af
fected them most

On the one hand the clergy were pleased to
see that m all secular afars people were
obliged to have recourse to the altar 7 and on
the other a haunghty nobility were fond of
maintaining their nghts by the s ord

I would not have it mferred that it was the
clergy who ntroduced the custom so much
complamed of by the nobility Thus custom
was derned from the spinit of the Barbaran
Jaws and from the establishment of negative

tibid €23

3Cass odotus 1 23 24

4 The anonymous author of the} fe of Lour the
Debonamre . .

the churches and during the fint race of our
k ngy t] ere was a chapel set apart 1a the roval pal
ace for the affa m that were to be thus deaded
See Marcullss Formule 1 38 The Law of the
Repranians (t 59 §4 10 6 §5 The Hi fory of

ry of Tours an ! the Capitulary of the year

Gregor
803 added to the Sal ¢ Law )/_
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proofs But a practice that contnbuted to the
1mpunty of such a number of anmunals hav
1ng given some people reason to think it was
proper to make use of the sanctity of the
churches i order to strike terror into the guil
ty and to intimdate perjurers the clergy
maintained this usage and the practice which

. - e v a anh

uted greatly without doubt to itssuppression
and to weaken in this respect the regulation
of the codes of the Barbarsan laws

This will convince us more strongly of the
connection between the usage of negative
proofs and that of judlicial combats of which
I have said so much The lay tnibunals admut
ted of both and both were rejected by the ec
clestastic courts

In choosing the tnal by duel the nation fol
lowed 1ts multtary sparit for while this was es-
tablished as a divine deaston the trials by the
cross by cold or bosling waters which had
been also regarded n the same lights were
abohshed

Charlemagne ordaned that if any dffer
ence should anise between his children st
shovld be terminated by the judgment of the
crost Lows the Debonnarre? hmited this
Judgment to ecclesiastie affates tus son Lotha
rius abolished 1t 1n all cases nay he sup
pressed even the craal by cold water ?

1do not pretend to say that ata tme when
so [ew usages were uniensally recetved these
trials were not revived in some churches espe
cially as they are mentioned in a charter of
Philip Augustus 4 but I affirro that they were
svery seldom pracused Beaumanotr *who Ined
at the nme of St Lows and a little after
enumerating the diffesent knds of tal men
tions that of judictal combat but not a word
of the others

19 4 neu Reason of the Diuuse of the Salic
and Roman I aws as also of the Capiislares
1hasealready mentigned the reasons that had
destroyed the authonity of the Salic and Ro-
man laws as also ¢! the Capitulanies here 1
shall add that the prinapal cause was the

IChapier 39 p n2

*TWe {nd his Constitut ons inserted in the Law
of the Lombards andat theer 11§ the 5t Lawe

In a constitution bmerted i the Law of the

Lombaede u tt 5, § g1

41n the year 1306

8 Ancient Custom ¢ { Brawrot 1 39
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great extension given to judicrary combats

As the Salic Iws did not admut of ths cus
tom they became in some measure useless
and fell into cblivion In like manner the Ro-
man laws which also rejected this custom
were laid aside  their whole attention was
then taken up tn establishing the law of judi
caal combats and 1n formung a proper digest
of the several cases that might happen on
those accastons The regulations of the Capt
tularies became likewsse of no manner of serv
1ce ‘Thus it 15 that such a number of laws lost
all thew authority without our being able to
tell the precise time 1n which 1t was lost they
fell into oblivion angd we cannot find any
others that were substiypted n their place

Such a nation had no need of written Jaws
hence uts written laws mught very easly fall
nto disuse

1f there happened to be any disputes be
tween two parfres they had only to order a
single combat For this no great knowledge or
abilities were requusite

All aivil and criminal actions are reduced
to facts It 13 upon these facts they fought and
not only the substance of the affarr but ke
wise the incdents and smparlances were de
aded by combat as Beaumanow observes
who produces several jpstances®

1 find that towards the commencement of
the third race the jurispyudence of those tsmes.
related entrely to precedents everything was
regulated by the point of honour If the judge
was not obeyed he inysted upon satisfaction
from the person that contemned his 2uthority
At Bourges if the provost had summoned a
person and he refused to come his way of pro-
ceeding was to tell him I sent for thee and
thou didst not think 5 worth thy while to
come | demand therefore satisfaction for this
thy contempt  Upon which they fought*
Louts the Fat reformed thus custom ®

The custom of legal ducls prevailed at Or
Jeans even 1n all demands of debt * Lous the
Youny declared that thys custom should take
place only when the demand exceeded five
sous Tlns ordinance was 2 local law forin 5t
Lowis time it was suflicient that the value was
mote thin twelve denters 9 Beaumanoi had

Sitel 6

*Cliarter Lo the Fat in the year 1145 in
B ¢ ?lu[ycmon of Ord ninces

* Charter of Lo 15 the Young in $168 In the
Callect on of Ord wances

1 See Deaumar 1 €3 p g2r

U SeetheAncient C sstom of Beauvoisis 28 p 203
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heard 2 gentleman of the Jaw affirm that for
merly there had been a bad custom 1n France
of hinng a champion for a certain time to
fight their battles in all causes Ths shows
that the custom of judicrary combat must have
prevailed at that time to 2 wonderfu) extent

20 Ongmn of the Pont of Honour We meet
with mexplicable emgmas 1n the codes of
laws of the Barbarians The law of the Fri
stans! allows only half a sou n composition to
a person that had been beaten with a stick,
and yet for ever sa small a wound 1t allows
more By the Salic law if a freeman gave three
blows with a stick to another freeman he pard
three sous if he drew blood, he was punished
as 1f he had wounded lum with steel, and he
paid fifteen sous thus the pumshment was
proportioned fo the greatness of the wound
The law of the Lombards established duffer
ent composttions for one two three four
blows and so on ? At present a single blow is
equivalent to a hundred thousand

‘The constitution of Charlemagne nserted
m the law of the Lombards ordams that
those who were allowed the tral by combat
should fight with bastons® Perhaps this was

.

lary of Lows the Debonnaire allows the lib
erty of choosing to fight esther with the sword
or baston 4 In process of tme none but bond
men fought with the baston ®

Here Lsee the first rise and formauon of the
particular arucles of our pomnt of honour
The accuser began by declaning in the pres
ence of the judge that such 2 person had com
mutted such an action and the accused made
answer thit he hed ¢ upon which the judge
gave orders for the duel It became ther anes
tablished rule that whenever 2 person had the
liegnenhum 1twasincumbenton him to fight

Upen a2 mans declaning that he would
fight 7 he could not afterwards depart fromhus
word jf he did he was condemned to 2 pen
alty Hence this rule ensued that whenevera
person had engaged his word honour forbade
him to recall e

Gentlemen fought one another on horse-

14dd Lo st ente m W aleman tit 5

2Dook 1 3

3Book i m 5 §2

{adaetto St awn 819

$5ce Beaumanoir 64 p 328
il p s
15ce Beanmano r 3 p 25 and $2g.
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back and armed at all pornts # villains fought
on foot and with bastons ? Hence 1t followed
that the baston was looked upon as the 1
strument of insults and affronts ® becanse to
strtke 2 man with 1t was treating hum lLike a
villamn

None but villamns fought with therr faces
uncovered ! 5o that none but they could re-
cerve a blow on the face Therefore a box on
the ear became an njury that must he expt
ated with blood because the person who re-
cewved 1t had been treated as a villam

The several people of Germany were no less
sensible than we of the pomnt of henour nay
they were more so ‘Thus the most distant rela
tives took a very considerable share to them
selves in every affront and on tius all their
codes are founded The law of the Lombards
ordains'? that whosoever goes attended with
servants to beat a man unawares in order to
load hum with shame and ta render him ridic
ulous should pay half the composition which
he would owe if he had killed him 1 and 1f
through the same motive he tied or bound
Tum he would pay three quarters of the same
composition

Let us then conclude that our forefathers
were extremely senstble of affronts but that
affronts of a particular kind such as being
struck with 2 certain mstrument on 2 certamn
part of the body and in 2 certan manner
were as yet unknown to them All this was sn
cluded 1n the affront of bemg beaten and m
this case the amount of violence determined
the magnitude of the outrage

21 A new Reflection upon the Potnt of Hon
our among the Germans It was a great
famy says Tactus 4 among the Germans for
a person to leate hus buckler behind him 1n
baule for wluch reason many alter a misfor
tune of thys kind have destrayed themselves
Thus the ancient Salic law® allows 1 compost
uon of fifteen sous ta any person that had
been injuriously reproached with having Jeft
his buckler behind hum

maror 6y p 318
2 look 1 Ut 6 §1
51 5
14 Dp Aori! us Cermonorum 6.
1 1n the Pactus legis Saliee 6.
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When Charlemnagne amended the Salic law
he alloned i this case no more than three
sous 1n composition As thus prince cannot be
suspected of having had a design to enenate
the military discapline 1t 1s mamfest that such
an alteration was duc to a change of weapons
and that from tlus change of weapons a great
number of usages derive their origin

22 Of the Manners tn relation to pudictal
Combats Qur connections with the fair sex
are founded on the pleasure of enjoyment on
the happmess of loving and bemng loved and
likewise on the ambition of pleasing the la
dies because they are the best judges of some
of those things which consutute personal mer
1t This general desire of pleasing produces
gallanery wluch 1s noc love itself bue the delt

cate the volatle the perp of
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romances are ull ol gallaniry undeu Vi €
1dea of love joined to that of strength and

protection

f 1 = Lo tew

themselves to all hazards for her sake and to
endeavour to please her n the common ac
tions of Iife

Our romanges of chivalry flattered this de
sire of pleasing and commumicated to a part
of Europe that spinit of gallantry which we
may venture to affirm was very little known to
the ancients

love
Vo - 3

two Now I maintain that the prevathing spir
1t at the time of our judicral combats must
have been that of gallanery

I find 1n the law of the Lombards? that 1f
one of the two champions was found to have
any magec herbs about lum  the judge ordered
them to be taken [rom him and obliged him
to swear he had no more This law could be
founded only on the vulgar opiion st was
fear the alleged mentor of much that made
them imagine thes kind of prestige As in sin
gle combats the champions were armed at all
pounts and as with heavy arms both of the of
fensive and defensive kind those of a particu
lar temper and strength gave mmense advan
tages the nouon of some champions having
enchanted arms must certainly have turned
the brawmns of 2 great many people

Hence arose the manvellous system of chiv
alry The minds of all sorts of people quickly
1mlibed these extravagant ideas It romances
are found knights crrant necromancers and
fairies winged or intelligent horses nvisible
or imulnerable men magicians who con
cerned themselves i the birth and educauon
of great personages enchanted and dien
chanted palaces a new world in the midst of
the old one the usual course of nature being
left only to the lower class of mankind

hrights.errant ever i armour in a part of

tWe have both thc anaer tlaw and that wh ¢h
was amen lal by this prince

1Rookn tt 5, &1

The prodig Tuxury of that rmmense aty
of Rome encouraged sensuous pleasures The
tranquillity of the plains of Greece gave nise
to the description of the senuments of love?
The 1dea of kmights errant protectors of the
virtue and beauty of the fair sex led to that
of gallantry

This spint was continued by the custom of
tournaments which uniting the nghts of val
ourand love added still a2 considerable impor
tance to gallantry

23 Of the Code of Laws on judicial Combats
Same perhaps will have a curiosity to see this
abomimble custom of judiciary combat re
duced to principles and to find the ground
work of such an extraordmary code of laws
Men though reasonable in the main reduce
their very prejudices to rule Nothing was
more corntrary to good sense than those com
bats and yet when once this point was lud
down a kind of prudenual management was
used in carrying it into execution

In order to be thoroughly acquamted with
the junisprudence of those trmes 1t 1s necessa
1y 1o read with attention the regulations of 5t
Lows who made such great changes in the ¢
diciary order Délontatnes was contemporary
with that prince Beaumanair wrote after
him4 and the rest Ined since his ume We
must therefore laok for the ancient practice
in the amendments that have been made of 1t

24 Rules establ s) ed 1n the judicial Combat
When there happened to be several accusers
tl ey were obliged to agree among thernselves

15ce (h e Creek romnces of the m ddle 3ge
<initcyeariziy



CHAP 25

that the action might be carried on by 2 sin
gle prosecutar, and 1if they could not agree,
the person before whom the action was
brought appomted one of them to prosecute
the quarrel !

‘When a gentleman challenged a villamm he
was obliged to present himself on foot with
buckler and baston but 1f he came on horse-

Before the combat the magistrates ordered
three bans to be published By the first the rel
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a stronger interest 1n defending the party in
whose behalf he appeared his hand was cut
off if he lost the battle #

When capital Iaws were made 1n the last
century agamnst duels perhaps 1t would have
been sufficient to have deprived a warrior of
his mulutary capacity by the loss of his hand
nothing 1n general beng a greater mortifica
ton to mankind than to survive the loss of
their character

‘When 1n capital cases the dvel was fought
by champions the parties were placed where
they could not behold the battle each was
bound with the cord that was to be used at hus

mn case hug was overcome *

atives of the parties were to e
ure by the second the people were warned to

be silent and the third prohibuted the giving
of any assistance to either of the parties under
severe penalties nay even on pain of death 1f

by this assistance either of the combatants
o vD woae

Paries dedared DImseit UESous oL pedte
they took particular notree of the actual state
1n which they mutually stood at that very mo-
ment to the end that they might be restored
to the same situation i case they did not

of the lord and when one of the parties was
overcome tliere could be no accommodation
without the permission of the count which
had some analogy to our letters of grace ¢

Butf tthappened to be a capital enime and
the lord corrupted by presents consented to
an accommodation he was obliged to pay a
fine of sixty livres and the right he had of
punishing the malefactor devolved upon the
count ¥

‘There were a great many people incapable
either of offering or of accepting battle But
liberty was given them on cause being shown
to choose a champion and thathe might hase

1Beaumano r 6 o 41

tibd 6y p szspp ot

i p ogso

$1bid

:!rbld

10 ant zg

‘The person overcome in battle did not al
ways lose the point contested 1f for instance
they fought on an mmparlance he lost only the
1mparlance ¥

25 Of the Bounds prescribed to the Custom
of yudtcal Combats When pledges of battle
had been recerved upon a cvil affair of small
wmportance the lord obliged the pattics to
withdraw them

If a fact was notorious for instance if a
man had been assassinated tn the open market
place then there was neither a trial by wit
nesses nor by combat the judge gave his de-
ciston from the notoriety of the fact 1!

When the court of a lord had often deter
mined after the same manner and the usage
was thus known ' the lord refused to grant the
parties the privilege of duelling to the end
that the usages might not be altered by the
dufferent success of Lhe combats

‘They were not allowed to 1nssst upon duel
ling but for themselves for some one belong
1ng to thesr family or for their liege lord 13

When the accused had been acquitted an
other relatne could not msist on fighting
hum otherwise disputes would neser be term:
nated #

1F a person appeared again 1n public whose
relatives upon a supposition of s bewng
murdered wanted to revenge his death there
was then no room [or a combat the same may

¥ This custom which we meet with 1 the Ca
preulanies was stll subsisting at the tme of Beau
manoir See 61 p y15

* Beaumanoir 61 p 330

Pl 61 p 39

N ibed ol =

utid 5i°p 5oy Sec 3l Défontaines 2z ar.
P

-

4
13 Reaumanonr 63 p 32
sid
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be said af by a notorious absence the fact was
proved to be mmpossible

1f a man who had been mortally wounded
had exculpated before his death the person ac.
cused and named another, they did not pro.
ceed to 2 duel, but if he had mentioned no-
body his declaration was looked upon as a for-
giveness on fus death bed, the prosecution wag
conunued, and esen among gentlemen they
could make war agunst each other?

When there was a conflict, 2nd one of the
relatives had grven or recerved pledges of bat.
tle, the right of contest ceased for then it was
thought that the parties wanted to pursue the
ordinary course of justice, therefore he that
would have contimued the contest would have
Leen sentenced to make good all the losses

‘Thus the practice of judtaiary combat had
this advantage, that st wasapt o changeagen
eral into an mdmidual quarrel, to restore the
courts of judicature to their authonity, and 1o
bring back 1nto the el state those who were
no longer govesned but by the law of nations

As there are an mfnste number of wise
things that are managed in a very foolish man
ner, so there are many foolish things that are
very wisely conducted

When a man who was challenged with 2
crime vistbly showed that 1t had been commut-
ted by the challenger humself, there could be
then no pledges of battle, for there 13 no crim.
mnal but would prefer a duel of uncertain
eient to 2 certam punishment ?

There were no duels in affars decided by
arbuters 4 por by coclesiastical courss, nor 1n
cases relating to women's downies

“A woman,” says . “cannot
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The cases in which a bondman was allowed
to fight are, T think, as follows He way allowed
to fight another bondman; to fight a freed
man, or even a gentleman, in case he were
challenged, but if he lumself challenged th"e

. - £ re - emibahan

ter or by usage fight with any freeman,? and
the church clumed this night for her bond
men® as a mark of respect due to her by the
lasty

26 On the judiciary Combat between one of
the Parties and one of the Wunesses Beauma-
notr nforms us!! that a person who saw a wit
ness gotng to swear against lum might elude
the other by telling the judges that his adser-
sary produced a false and slandering witness,
and it the witness was willing to maintam the
quarrel, he gave pledges of battle. The inqui
1y was na longer the question, fof 1f the wit
ness was overcome, 1t was decrded that the ad-
sversary had produced a false witness, and he
lost Ins cause

It was necessary that the second witness
should not be heard, for if he had made hisat-
testation, the affar would have been deaded
by the deposition of two witnesses But by
staying the second, the depasition of the first
witness became void

The second witness being thus rejected, the
party was not allowed to produce any others,
but he lost his cause, 1n case, however, there
had been no pledges of battle, he might pro-
duce ather witnesses

fight " If a woman challenged a person with.
out naming her champion, the pledges of bat-
tle were not accepted It was also requistte
that a woman should be authorised by her
baron, that 1s, by her husband, to challenge,
but she mught be challenged without this au.
thority 4
LU

.
deed 1n disputes relaung to orphans when
their guardians or trustees were walling to run
the 113k of ths procedure
11id
Tibid, p g1y
31bid ,637p 339
i, p s1g
s
o lbid b 325 See atio what T have saud in book
m

observest? that the witness
mught say to the party he appeared for, before
he made hus deposttion- “I do not care to fight
for your quarrel, nor to enter into any debaté,
but 3f you are willing to stand by me, 1 am
ready 1o tell the truth * The party was then
obliged to fight for the witness, and 1f he hap-
pened to be overcome, he did not lose his
cause,! but the witness was rejected

This, I believe, was a modification of the
anaent custom, and what makes me think s0
18 that we find this usage of challenging the
witnesses established in the laws of the Bava

Tibd,

2 Défontaines, 22 art

¥ Charter of Loy the %‘al, intheyear 1128

W Giapers

apter 61, p s1

1 Crapier 6,1 g

# But if the battle was fought hy champlons the
chanipion that was overcome had his hand cut off



CHAP 27

rianst and Burgundianst withaut any restric
tion
T bave already made mention of the consti
tution of Gundebald agamst which Agobard?
and St Avitus* made such loud complamts
When the accused  says this prince  pro-
duces witnesses to swear that he has not com
mutted the crime the accuser may challenge
one of the witnesses to a combat for 1t 1s very
Just that the person who has offered to swear
and has declared that he was certam of the
truth, should make no difficulty of mamtain
1ng 1t by combat  Thus the witnesses were de
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Judgment was as much 2s to say to him that
hus sentence was unjust and malicious now to
utter such words aganst hus lord was in some
measure commutting the crime of felony

Hence nstead of bringmg  challenge of
false judgment against the lord who appomt
ed and directed the court they challenged the
peers of whom the court ttself was formed by
which means they asoided the erime of felony
for they insulted only their peers with whom
they could always account for the affront

1t was a very dangerous thing to challenge
the peers of false judgment ¢ If the party wait

ed ull was he was

prived by this king of every kind of
to avoid the judiciary combat

27 Of the judictal Combat between one of the
Parties and onc of the Lords Peers Appeal of
false Judgment As the nature of judicial
combats was to terminate the affair for ever
and was incompatible with a new judgment
and new prosecutions ® an appeal such as 1s
established by the Roman and Canon laws
that 1s toa superior court in order to rejudge
the proceedings of an mferior was a thing un
known in France

“This 15 a form of proceeding to which a
warlike nation governed solely by the pornt
of honour was quitea stranger and agreeably
tothisvery spinit the same methods were used
against the judges as were allowed aganst the
parties ®

An appeal among the people of this nation
was a challenge to fight with arms a challenge
to be decided by blood and not that invita
uon to a paper quarrel the knowledge of
which was reserved for succeeding ages

Thus St Lows 1 hs Instrutions 7 says that
an appeal ncludes both felony and mmiqurty
Thus Beaumanoir tells us that if a vassal
wanted to make Ius complaint of an outrage

mount and oftered nledges of bate an uke
manner the lord renounced the homage of fus
vassal if he challenged him before the count.

For a vassal to challenge his lord of [alse

LT 16 §2

1Tn 4,

3 Letter to Lows the Debonnaire

1Lifeof 5t Avitue

3Reaumanor 2 p z2

$ibil 61 p g1z and6; p 338

7Book 1 15

"Bexumatar 61 pp 1o and 311 and 67 p
337

obliged to fight them all when they offered to
make good their judgment 1 If the appeal was
made before all the judges had gnen therr

and when the first had pronounced and the
second was going to do the same the party
told humn that he was 2 har a knave andaslan
derer and then he had to fight only with that

cer

Défontaines? would have it that before a
challenge was made of false judgment 1t was
customary to let three judges pronounce and
he does not say that 1t was necessary to fight
them all three much less that there was any
obligation to fight all those who had declared
themselves of the same opinion These differ
ences arose from this that in those times there
were few usages exactly n all parts the same
Beaumanoir gives an account of what passed
m the county of Clermont and Défontaines
of what was practised 1n Vermandots

When one of the peers or a vassal had de-
clared that he would maintain the judgment
the judge ordered pledyes of battle to be giv
en and likewsse took secursty of the challeng
er that he would mantain his case ©* But the
peer who was challenged gave no secunity be
cause he was the lord s vasal and was oblized
to defend the challenge or to pay the lord 2
fine of sxty livres

1t he who challenged did not prove that the
udgment was bad 1€ he pard the lord a fine of
sixty Livres the same fine to the peer whom he

0 1bid 61 p 313
wikid p §’.4
bt
#Chapter 2= art 1 10 and 11_he says only
that each of them was allowed a small fine.
1 Bewnno r Gt 13

P 3
#16s1 Defontames £2 art g .
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had challenged and as much to every one of
those who had openly consented to the judg
ment !
When a person strongly suspected of a cap
— Tax

and bad and did not offer to prove 1t so that
15 to fight he was condemned to a fine of ten
sous 1f a gentleman and to five sous 1f a bond
man for the injurious expressions he had ut
tered 3

The judges or peers who were overcome
forferted neither life nor imbs ¢ but the person
who challenged them was punished with
death 1f it happened to be a capttal crime S

‘This manner of challenging the vassals with
false Judg was to avoid g the
lord lumself But if the lord had no peers ® or
had not 1 suffcient number he meght at his
own expense borrow peers of his Jord para
mount 7 but these peers were not obliged to
pronounce Judgment if they did not like it
they might declare that they were come only

ness W0 dnsuir W UIe Liduenge

If the lord happened to be so very poor as
not to be able to hire peers of hus paramount ¥
or af he neglected to ask for them or the para

brought before the lord paramount

This 1 believe was one of the prinapal
causes of the separation between the jurnisdic
tton and the fief whence arose the maxim of
the French lawyers  The fief 1s one thing

(¥ {20
*heaumanor 61 p 316 and Défonta nes 22
an a1
IBcaumaror €1 ]
4Défot ta ney 22 apnS 4
R 5Sce l)l‘[ml‘n ncs 21 arts 11 and 12 and fol

[ .
P a6 83
Y101 posaz
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and the junsdiction 1s another  For as there
were a vast number of peers who had no sub-
ordinate vassals under them they were mca
pable of holding their court all affairs were
then brought before their lord paramount
and they lost the privilege of pronouncing
Judgment because they had nesther power nor
will to claim 1t

All the judges who had been at the judg
ment were obliged to be present when it was
pronounced that they mughe follow one 2n
other and say aye to the person who wanting
to make an appeal of false judgment asked
them whether they followed 1 for Défontatnes
says! that it 1s an affair of courtesy and loyalty
and there 1s no such thing as evasion or delay
Hence I mmagine arose the custom still fol
lowed m England of obliging the jury to be all
unansmous in therr verdict 1n cases relating
to hfe and death

Judgment was therefore given according to
the opimion of the majority and if there was
an equal division sentence was pronounced
1n crimimnal eases 1n fayour of the accused m
cascs of debt m favour of the debtor and in
cases of mhentance i favour of the defen
dant

Défontaines observesi? that a peer could not
excuse hrmself by saying that he would not sit
m court f there were only four™ or af the
whole number or at least the wisest part
were not present Ths 1s just as 1f he werc (o
say in the heat of an engagement that he
would not assist hus lord because he had not
all his vassals with hun But it was the lord s
bustness ta cause hus court to be respected and
to choose the bravest and most knowng of hus
tenants This I menton i order to show the
duty of vassals which was to fight and to give
judgment and such mndeed was thus duty
that to give judgment was all the same as to
fight

It was lawful for a Jord who went to 1aw
with his vassal m lus own court and was cast
to challenge one of his tenants with false judg
ment But as the latter owed a respect to s
lord for the fealty he had vowed and the lord
on the other hand owed benevolence to 1s
vassal for the fealty accepted 1t was custom
ary to make a distinction between the lord s
afrmung in general that the judgment was

1 De¢fontatnes 21 arts 27and 28

T

IClaptera an 37

BT v number ai least was necessary Défon
e 21 an 36



CHAP 28
false and unjust ! and tmputing personal pre
varications to his tenant? In the former case
he afironted hus own court and m some meas-
ure limself so that there was no room for
pledges of battle But there was room in the
latter because he attacked his vassals hon
our and the person overcome was deprived of
Life and property in order to mamntan the
public tranquillity

This disunction which was necessary in
that particular case had afterwards a greater
extent Beaumanoir says that when the chal
lenger of false judgment attacked one of the
prers by personal smputation battle ensued
but if he attacked only the judgment the peer
challenged was at liberty to determune the dis-
Ppute exther by battle or by law * But as the pre

peerch of defending the jud by
combat or not 15 equally contrary to the ideas
of honour established 1n those days and tothe
obligation the vassal lay under of defending
his lord s Junisdiction T am apt to think that
this distinction of Beaumanonr s was a novelty
1n French junsprudence

tioned in the 2,th chapter Here 1t was the
busmess of the superior court to examne
whether 1t was proper to withdraw the pledg

€3 of battle or not
- . 1
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counal to judge an affmr 1n the court of the
Abbot of Gorbey

But 1f the lord could not have judges from
the king he mught remove hus court into the
kings 1f he held immediately of lim and 1f
lhe‘re were intermediate lords he had recourse

days neither the practice nor even the 1dea of
our modern appeals yet they had recourse to
the king who was the source whence all those
nivers flowed and the sea mto which they re
turned.

28 Of the Appeal of Default of Justice The
appeal of default of justice was when the
court of a particular lord deferred evaded or
refused to do justice to the parties

Dunng the ume of our princes of the sec
ond race though the count had several officers
under him their person was subordinate but
not their jurisdiction These officers 1n their
court days assizes or Placita gave judgment
1 the [ast resort as the count himself all the
difference consisted 1n the division of the jur
ndiction For mstance the count had the pow
er of condemning to death of judging of Iib-
erty and of the restitution of goods which
the centenarn had not®

For the same reason there were greater cases
which were reserved to the king namely
those which directly concerned the political
order of the state T Such were the disputes be
tween bishops abbots counts and other gran
dees which were determined by the kng to-
gether with the great vassals®

‘What some authors have advanced namely
that an appeal lay from the count to thekung s
commussary or Musus Domintcus 13 not well
grounded “The count and the Myssus had an

necessary as a political law d also as
a avil Jaw the abuses of the yudiaal proceed

ngs of those times When a lord was afraid
that hus court would be challenged with false
Judgment or percelved that they were deter
mined to challenge if the interests of justice
required that it should not be challenged he
might demand from the kings court men
whose judgment could not be set aside ¢ Thus
King Philip says Défontatnes ® sens has whole

1 Rerumanoir 6
210t 7 1387

ULt pp gy 38
Detor B et 1
b,

equal p of eachother*
The whole difference was that the Alissus held
tus Placita or aswres four months in the
year ™ and the count the other eight
Ilaperson whohad been condemned atan
asnze demanded to have hus cause tried over

«
CI
of Raluz us p 47~
1€Cap tutary of Lows the Debonnarre ed ton of
. . .
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agan and was afterwards cast he paid a fine
of fifteen sous or received fifteen blows from
the judges who hd decided the affair !

When the counts or the king s commussanies
T2 F A1 o e Ll L el oaea

judge 1t I find m the caprrulary of Metz3 a

of the shertffs! and made no complaint they
were imprisoned tll they had submutted but
1f they complained they were conducted un
der 2 proper guard before the king and the
affair was exammed 1n his court

There could be hardly any room then for an

duty s it was 1 general complamt that they
were too exact Hence we find such numbers
of ordinances by which the counts and all oth
er officers ol justice are forbidden to hold their
assizesabove thrice a year It was not so neces
sary to chasuise their indolence as to check
their activiey

But after an infinite number of petty lord

. . .
able profits accrued to the lord paramount
from the several fines

As the custom of judicial combats gained ev
ery day more ground there were places cases
and times 1 which 1t was difficult to assemble
the peers and consequently in which justice
was delayed The appeal of defavlt of justice
was therelore introduced an appeal that has
been often a remarkable era 1r our history
becruse most of the wars of those days were
imputed 10 a violation of the political law as

t Placitum

$Th s appens by the formutas charters an 1
the o wtulanes

rn - i N

3SccileLlan ol the Lontar | a1 tit 2 art 22
$TYere arc inuances of appeals of defwult of
§ ntice as eanly a5 the time of 1 h 1 p Augustus.
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the cause or at Jeast the pretence of our mod
ern wars s the mfringement of the laws of na
trons

Beaumanorr says” that n case of default of
Justice battle was not allowed the reasons
arc these 1 They could not challenge the lord
himself because of the respect due to hus per
son neither could they challenge the lords
peers because the case was clear and they had
only to reckon the days of the summons or of
the other delays there had been no judgment
passed consequently there could be no appeal
of false judgment in fine the crime of the
peers offended the lord as well as the party
and 1t was aganst ule that there should be
battle between the lord and his peers

But as the default was proved by witnesses
before the superior court # the witnesses might
be challenged and then neither the lord nor
hus court were offended

In case the default was owing to the lords
tenants or peers who had delayed to admunis
ter justice or had avoided giving judgment af
ter past delays then these peers were appealed
of default of yustice before the paramount
and if they were cast _they paid a fine to their
lord ® The latter could not give them any as
sistance on the contrary he seized their fief
il they had each paid 2 fine of sixty ivres

2 When the default was owing to the Jord
which was the case whenever there happened
not to be a sufficient number of peers 1n his

.o a TN L A

mount but then the party and not the lord
was summoned because of the respect due to
the latter 10

The lord demanded to be tried before the
partmount and if he was acqutted of the de
fault the cause was remanded to jum and he
was likewise pard 2 fine of sixty hvres ! But of
the default was proved the penalty inflicted
on htm was to Jose the il of the came '
which was 1o be then determined n the supe
tior court And indeed the complaint of de
fault was made with no other view

3 1f the lord was sued mn his own court™

1Chapter 61 1
a0 P
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which never happened but upon disputes in
relation to the fief, after letting all the delays
pass, the lord humself was summoned before
the peers in the sovereign’s name ! whose per-
rmssion was necessary on that occasion. The
peers did not make the summons in their own
name, because they could not summon their
lord, but they could summon for their lord 2

Sometimes the appeal of default of justice
was followed by an appeal of false judgment,
when the lord had caused judgment to be
passed, notwathstanding the default ¥

The vassal who had wrongfully challenged
lus lord of default of justice was sentenced to
pay a fine according to his tord s pleasure 4

The mhabitants of Gaunt had challenged
the Earl of Flanders of defzult of justice be-
fore the king, for having delayed to give judg
ment 1n his own court ¢ Upon exarmination 1t
was found that he had used fewer delays than
even the custom of the country allowed They
were therefore remanded to him, upon which
their effects to the value of sixty thousand liv-
res were seized They returned to the king’s
court 1n order to have the fine moderated, but
1t was decided that the earl might msist upon
the fine, and even upon more if he pleased
Beaumanoir was present at those judgments

4 In other disputes which the Jord might
have with hus vassal, in respect to the person
or honour of the latter, or to property that did
not belong to the fief, there was no room fora
challenge of default of justice, because the
cause was not tried 1n the lord s court, but
that of the paramount: vassals, says Défon
tames having no power to give judgment on
the person of their Jord

1 have been at some trouble to give a clear
1dea of those things, which are so obscure and
confused 1n ancient authors that to disentan
gle them from the chaos 1n which they were -
volved may be reckoned a new discovery

Flanders, durng the rouge of Lowse M He

1 Défontaines 11 art 3y

Ibid ,amt

3 Beaumanour, 61, p 511

Ui 61 p 312 Bt he that was nether ten
ant nor sassal to the lord pand only a fine of sixty
Inres —1bid

3lind, p 318

¢ Chapter 21, art 35
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29 Epock of the Reign of St, Louis St Lowis
abolished the judicial combats in all the courts
of his demesne, as appears by the ardmance
he published thereupon,? and by the Institu
tons®

N oetad e

ORI .

nounced sentence But St Lows mtroduced
the practice of challengimg of false judgment
without fighting, a change that may be reck
oned a kind of revolution ¥

He declared? that there should be no chal
lenge of false judgment m the lordships of his
demesnes, because st was a crime of felony In
reality, 1f 1t was a kind of felony against the
lord, by a much stronger reason 1t was felony
agamst the king But he consented that they
might demand an amendment®” of the judg
ments passed 1n his courts, not because they
were false or imquitous, but because they did
some prejudice  On the contrary, he or
damed that they should be obliged to make a
challenge of false judgment against the courts
of the barons,* i case of any complamt

It was not allowed by the Institutions, as
we have already observed, to bring a chal
lenge of false judgment against the courts 1n
the king’s demesnes They were obliged to de
mand an amendment before the same court
and m case the bailff refused the amendment
demanded, the king gave leave to make an ap

eal to hus court, ' or rather, interpretmng the

Institutrons by themselves, to present him 2
Tequest or petition 19

paramount, not to be decided by duel® but by

2l she joar tob

$Book s * 7 and i 10,11

2 As appeass everywhere in the Institutions, ¢,
and Beaumanoir 61 p 309

10 fnstrintions, 1 6, it 15

11 e 15

]
1 But 1f they wanted to appeal without falufy
ing the judgment, the appeal was not admtted ~

i
15d,1 6 67 1 15 and Beaumanotr, 12,p g3 -
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witnesses pursuant to a certain form of pro-
ceeding the rules of which he laid down in the
Instiutions

Thus whether they could falsify the judg
ment as in the court of the barons or whether
they could not falsify, as in the court of Jus
demesnes he ordained that they might appeal
without the hazard of a duel

Defontaines? gives us the first two examples
he ever saw in which they proceeded thus
without a legal duel one 1n a cause tried at
the court of St Quenun which belonged to
theking s demesne and the other, i the court
of Ponthieu where the count who was pres-
ent opposed the ancient jurisprudence but
these two causes were decrded by law

Here perhaps 1t will be asked why St Lows
ordained for the courts of his barons a differ
ent form of proceeding from that which he had
established 1n the courts of his demesne? The
reason s this when St Louts made the regula
teon for the courts of his demesnes he was not
checked or Iimited i his views but he had
measures to keep with the lords who enjoyed
this ancient prerogatne that causes should
not be removed from their courts unless the
party was willing to expose lumself to the dan
gers of an appeal of false judgment St Lows
preserved the usage of this appeal but he or
daimed that it should be made without a juds
cial combat that 1s in order to make the
change less felt he suppressed the thing and
conunued the terms

Thisregulation was not unn ersally recerved
in the courts of the lords says®
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make use of the terms of 5t Lowss Instiw
t10ns, into the country under obedience to the
het . 5

gle authonity But when he published any or
dinances that concerned also the country of
hus barons these were made sn concert with
them 8 or sealed and subscribed by them oth
erwise the barons recerved or refused them ac
cordng as they scemed conducive to the good
of their barontes The rear vassals were upon
the same terms with the great vassals Now the
Inststutions were not made with the consent
of the lords though they regulated matters
which to them were of great importance but
they were recerved only by those who believed
they would redound to their advantage Rob-
ert, son of St Lowss received them in s
county of Clermont yet his vassals did not
think proper to conform to this practice

30 Obs n on Appeals 1app d that
appeals which were challenges to a combat,
must have been made immediately on the spot

If the party leaves the court without appeal
g says Beaumanoir? he loses hus appeal
and the judgment stands good® This con
tinued stll 1n force even after all the restric
uons of judicial combat

81 The same Subject continued The villan
could not bring a challenge of false judgment
against the court of his lord This we learn
from Déf *and he 1s i d more

that i hus ume there were two ways of trying
causes one according to the king's establish
ment and the other pursuant to the ancient
pracuce that the lords were at liberty to fol
low which way they pleased but when they
fiad pitched upon one m any cause they could
not alterwards have recourse to the other He
adds+ that the Count of Clermont followed
the new pracuce while his vassals kept to the
old onc but that 1t was in hus power to re
establuhr the anaient practice wheneser he
pleased otherwise he would have less author
aty than his vassals

It 1s proper here to observe that France was
at that time disided into the country of the
King s demesne and that which was called the
country of the barons or thebaronies and to

1Book | 1-3

2Chapter 27 at 16 17
2Chajter 61 p 379
41

over by the Instifutions ° Hence D¢fontaines
says ! between the lord and hus villain there
13 1o other Judge but God

It was the custom of judicial combats that
deprived the villains of the privilege of chal
lenging their lord s court of false judgment

#Sece Reaumanoit Défontaines and the Institu
tions 1 10 11 5 and others
8Sce the ordinances at the beginning of the

landy and the feodal majonty of young women
0 book ut p 3, and ebad the ordinance of

‘ - .
[ . the
$Clapter 2y arts 21 22
0 hacks 196
LClapterz ant 8



CHAP 34
And so true 1s this that those vallains! who by
charter or custom had a right to fight had also
the privilege of challenging their lord s court

ment 3

As the practice of judicial combats began to
decline and the usage of new appeals to be i
troduced 1t was reckoned unfair that freemen
should have a remedy against the injustice of
the courts of thewr lords and the willains
should not hence the parhament recewved
their appeals all the same as those of freemen

82 The same Subject continued When a chal

of lus court In like manner in the appeal of
default of justice the party summoned before
the tord paramount brought his lord along
with hum to the end that 1f the defaule was
not proved he mght recover hus yurssdiction 4

In process of tume as the practice observed
mn these two particular cases became general
by the introduction of all sorts of appeals 1t
seemed very extraordinary that the lord should
be obliged to spend his whole hife 1n strange
tribunals and for other people s affairs Philip
of Valois ordameds that none but the bailiffs
should be summoned and when the usage of
appeals became still more frequent the par
ttes were obliged to defend the appeal the
deed of the judge became that of the party ®

I took notice that in the appeal of default
of Justice ? the Jord lost only the primlege of
having the cause tried 1n his own court Butaf
the lord huraself was sued as party ® which be

tIbid 22 art 7 This aticle aod the 2ist of
the 22nd chapter of the same author have been
hitherto very bidly evpla ned Défontatnes does

M a4
bl 3y are gy
$1n the year 1332
£ See the situnt on of things in Boutil] er s ime
who lived 1n the year 1402 ~Somme Rurale,1 pp
20

19
7Sce chapter 30
# Bearmanoir 61 pp g12 and g18.
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came a yery common practice ® he pad a fine
of sixty livres to the king or to the para

'
sentence of his judge a usage which lasted a
long time and was confirmed by the ord
nance of Rousillon but fell at length to the
ground through 1ts own absurdity

83 The same Subject continued In the prac
tice of judicral combats the person who had
challenged one of the judges of false Judg
ment mght lose his cause by the combat but
could not possibly gain 1119 And indeed the
party who had a judgment 1n his favour ought
not to have been deprived of st by another
man s act The appellant therefore who had
gamned the battle was obliged to fight hikewise
against the adverse party not in order to
know whether the judgment was good or bad
(for this judgment was out of the case bemng
reversed by the combat) but to determine
whether the demand was just or not and 1t
was on this new point they fought Thence
proceeds our manner of pronounaing decrees

The court annuls the appeal the court an
nuls the appeal and the judgment agamst
which the appeal was brought In effect
when the person who had made the challenge
of false ) PP to be
the appeal was reversed when he proved vic
torious both the judgment and the appeal
were reversed then they were obliged to pro-
ceed to a2 new judgment

“Ths 15 so far true that when the cause was
tried by inquests this manner of pronounang
did not take place witness what M de la
Roche Flavin says " namely that the chamber
of inquury could not use this form at the be
ginning of s existence

84 In what Manner tl ¢ Proceedings at Law
became secvet Duels had introduced a publ ¢
form of proceedmng so that both the attack
and the defence were equally known “The
witnesses  says Beaumanoir @ ought to gne
their teshimony 11 OPEN Court

Bouttllers commentator says he had
learned of ancient practitioners and from
some old manuscript law books that criminal

2 fbnd

1 Défontaines 21 art 14

11.0f the Parl aments of France 1 16.
12 Chapter 61 p 315
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processes were anaiently carmed on s public
and 1n 2 form not very different from the pub-
lic judgments of the Romans This was owing
to their not knowing how to write 2 thung mn
thase days very common The usage of writing
fixes the 1deas and keeps the secret but when
this usage 1s laid aside nothing but the nota-
nety of the proceeding 1s capable of fixing
those weas

And as uncertanty maght easily arise mn re-
spect to what had been adjudicated by vassals
ot pleaded before them they could therefore
relresh therr memory every time they held a
court by what were called proceedings on rec
ord ? In that case 1t was not allowed to chal
lenge the witnesses to combat for then there
would be no end of disputes

In process of time a prnate form of pro-
ceed ng was introduced Eserything before
had been public everything now became se-
cret the interrogatories the informations the
re-examinations the confronting of witnesses
the opimion of the attorney general and this
15 the present pracuce The first form of pro-
ceeding was sustable to the government of that
fime 2s the new form was proper to the gov
ernment since established

Boutullier s commentator fixes the epoch of
this change to the ordinance in the year 1539
¥am apt to beheve that the change was made
snseasibly and passed from one lordship to
another in proportion as the lords renounced
the ancient form of judging and that derned
from the Institutions of St Louis was mm
proved And indecd Bewumanorr sys? thae
witresses were publ cly heard only in cases in
whicht wasallowed to give pledges of battle
in others they were heard 1n secret and therr
deposit ons were reduced to writing The pro-
eedings became therefore secret when they
ceased to gnie pledges of battle

85 Of the Costs In former times no one was
condemned 1n the lay courts of France to the
payment of costs¢ The party cast was suff
aer.uly punished by pecunary fines to the lord

was pitnished as much as he could be and in
the other cases of the judicial combae there
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wete fines sometimes fixed and sometimes de-
pendent on the disposttion of the lord which
were sufficient to make people dread the con

sequences of suits The same may be said of
causes that were not decided by combat As
the lord had the cluef profits so he was 1lso at
the chief expense ether to assemble hus peers
or to enable them to proceed to judgmen Be-
stdes as disputes were generally determeed 1t
the same place and almost always at the same
tme without that mfinite multitude of vt

that when they appealed by written law that
s when they follov ed the new laws of St
v v

allowed They obtamed only a fine and the
possession for 1 year nd a day of the thing
contested 1f the cause was remanded to the
lord

But when the number of appeals increased
from the new faality of appealing * when by
the frequent usage of those appeals from one
court ta another the parties were continually
removed from the place of their resdence
when the new method of procedure mult
plied and prolonged the smts when the art
of cluding the very justest demands became
Tefined when the partres at law knew liow to
fly only in order 1o be followed when plamts
were ruinous and defence easy when the ar
guments were lost 1n whole volumes of words
and wriings  when the kingdom was filled
with litabs of the law who were strangers ta
Justzce when knavery found encouragement
at the very place where 1t did not find protec
tion then st was necessary to deter Liugious
people by the fear of costs “They were obl ged
to pay costs for the judgment and for the
means they had employed to elude 1t Charles
the Fair made a general ordinance on that
subject 7

36 Of the public Prosecutor As by the Sal ¢
Ripuanian and other barbarous laws crimes
were punished with pecunary Fnes they had
not m those days aswe have at present a pub-

sChaper 22 ant B
&\t [resent when they are so incl ned to appeal
says Beyuller—§  ne Rurale § tit 3 p 36
Paris 1601
TIntteyear 1324



CHAP 36

Lic officer who had the care of criminal prose
cutions And indeed the 1ssue of all causes
being reduced to the reparation of mjuries
€very prosecution was in some measure civil
and might be managed by any one On the
other hand the Roman law had popular
forms for the prosecution of crimes which
were mconsistent with the functions of a pub-
lic prosecutor

The customn of yudicial combats was no less
opposite to this 1dea for who 1s 1t that would
choose to be a public prosecutor and to make
humself every man s champion against all the
world?

16nd n the collection of formulas 1nsexted
by Murator: m the laws of the Lombards that
under our princes of the second race there was
an adyocate for the public prosecutor ! But
whoever pleases to read the entire collection
of these formulas will find that there was a to-
taldifference betweensuch officers and those we
now call the public prosecutor our attorneys
general our kings solicitors or our solict
tors for the nobility The former were rather
agents to the public for the management of
political and domestic affairs than for the av
il And indeed we did not find 1 those formu
Ias that they were entrusted with crimimal pros-
ecuttons or with causes relating to minors to
churches or to the condition of any one

1 sud that the establishment of a public
Pprosecutor was repugnant to the usage of ju
dicaal combats Ifind notwithstanding in one
of those formulas an advocate for the public
prosecutor who had the liberty to fight Mura
tors has placed 1t just alter the constitutron of
Henry 1 for which 1t was made? In this con
stitution st 1s smd  That if any man kills his
father lus brother or any of hus other rela
tives he shall lose their succession which shall
pass ta the other relatnes and lus own prop
erty shall go to the exchequer Now it wasin
suing for the estate which had devolved to the
exchequer that the advocate for the public
prosecutor by whom its rights were defended
had the privilege of fighting this case fell
within the general Tule

Ve see 1n those formulas the advocate for
the public prosecutor proceeding agunst a
person wheo had talen a robber but had not
brought him before the count 3 agaist anoth
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er who had rarsed an nsurrection or tumult
agunst the count 4 against another who had
saved a mans Life whom the count had or
dered to be put to death 5 against the advocate
of some churches whom the count had com
manded to bring a robber before him but had
not abeyed ¢ agamst another who had re
vealed the king s secret to strangers 7 agamst
another who with open violence had attacked
the emperors commissary ® agunst another
who had been guilty of contempt to the em
peror s rescripts and he was prosecuted either
by the emperor s advocate or by the emperor
himself ® against another who refused to ac
cept of the prince s com ™ in fine this advo
cate sued for things which by the law were
adjudged to the exchequer

But in ciminal causes we never meet with
the advocate for the public prosecutor not
even where duels are used ¥ not ¢ven m the
case of incendiaries ¥ not even when the judge
15 kulled on his bench * not even 1n causes e
lating to the conditrons of persons ¥ to liber
ty and slavery 18

‘These formulas are made not only for the
laws of the Lombards but likewsse for the cap
1tularies added to them so that we have no
reason to doubt of ther giving us the practice
observed with regard to this subject under our
princes of the second race

It 15 obvious that these advocates for a pub
Iic prosecutor must have ended with our sec
and race of kings 1n the same manner as the
kings commussioners in the provinces be
cause there was no longer a general law nor
general exchequer and because there were 1o
longer any counts in the provinces to hold the
assizes and of course there were no more of
those officers whose principal function was to

support the authonity of the counts
—

the off cers of justice takes notice only of the

 Another formula thid p 87
s1bid p 10

tibid.p 9

1’ p 88

sibd p g8
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bailiffs the peers and serjeants See the Insts
tutions! and Beaumanoi?® concernung the
manner in which prosecutions were managed
1 those days

1 find 1n the laws of James IT hung of Ma
Jorca acreation of the office of king s attorney
general with the very same functrons as
are exerased at present by the officers of that

87 In what Manner the Institutions of St
Lous fell into Oblivion Tt was the fate of the
Instrtutions that their onigin progress and
decline were comprised within a very short
period

1 shall make 2 few reflections upon this sub-
ject The code we have now under the name
of St Lows Inststutions was never designed
as a faw for the whole kingdom though sucha
design 15 mentioned 1n the preface The com
pilation 1s a general code which determines
all points relating to anvil affaurs to the dis
posal of property by will or otherwise the
dowries and privileges of women and emolu
ments and privileges of fiefs with the affairs
1n relation to the police k¢ Now to gie a
general body of eivit laws at a2 ime when each
cty town or village had its customs was at
tempting to subsert in one moment all the
particular aws then in force in every part of
the kingdom Ta reduce all the parteular cus-
toms to a general one would be a very mcon
siderate thing even at present when our
prnces find everywhere the most passive obe
dience But if 1t be true that we ought not to
change when the inconsemences are equal to
the adsantages much less should we change
when the advantages are small and the mcon
veniences ammense Now 1l we attentively
<conuder the situation which the kingdom was
n at that ime when every lord was puffed up
with the notion of his sovereignty and power
we shall £nd that to attempt a general altera
ton of the recenved laws and customs must be
a thing that could never enter mto the heds
of those who were then 1n the admmustration

What 1 hase been saying proves likewsse
that thts code of inst tutions was not con
firmed an parkament by the barons and magis
trates of the kingdom ar is mentioned 1t 2

SReck 111 101y

2Chajters s 61

3Sce ese Liws in the Lres of the Saints of
the month of June s p 26
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manuscript of the town hall of Amuens quot
ed by M Du Cange ¢ We find m other manu
scrpts that this code was given by St Loutsn
theyear 1270 before he set out for Tumis But
this fact 1s not truer than the other for St
Louss set out upon that expedition 1n 1269 35
M Du Cange observes whence he concludes
that this code might have been published sn
his absence Bue this 1say 1s mmpossible How
can St Louss be imagined to have pitched
upon the time of his absence for transacting
an affarr which would have been a sowing of
troubles and might have produced nat only
changes but revolutions? An enterprise of
that kind had need more than any other of
being closely pursued and could not be the
work of a feeble regency composed moreover

and m case of death Phulip Bishop of Es
reux and Jean Count of Ponthiecu We have
seen aboves that the Count of Ponthieu op
posed the execution of a new judiciary order
n hislordship

Thirdly I affirm 1t to be very probable that
the code now extant 1s quite a different thing
from St Lows Institutions It cites the Insit
tutions therefore 1t 1s 2 comment upon the
I and not the them
selies Besides Beaumanoir who frequently
makes mention of St Lows [Institutions
quotes only some particular lans of that
prince and not this comprlation Défon
tammes® who wrote n that princes reign
makes mention of the first two times that his
Institutions on judicial proceedings were put
m execution as of a thing long since elapsed
The mstitutions of St Louss were prior there
fore to the compilation I am now speaking of
which from therr rigour and their adoptmg
the erroncous prefaces inserted by some 1gno-
Tant persons n that work could not have
been published before the lase year of St
Louis or even not ull alter his death

38 The same Subject continued What 13 this
compilation then which goes at present under
the name of St Lows Institutions? What 1s
this obscure confused and ambiguous cade
where the French law 1s contnually mexed
with the Raman where a leguslatar speaks and
yet wesee a avilian where we find a complete

4 Preface (o the Institutions

&Chapter 29

¢Secabore chapter 29



CHAP 39

digest of all cases and pornts of the avil faw?
To understand this thoroughly we must trans-
fer ourselves in rmagination to those times
St Lous seemng the abuses i the jurnpru
dence of his time endeavoured to give the
people a dislike to it With this view he made
several regulations for the court of his de
mesnes and for those of hus barons And such
was his success that Beaumanoir who wrotea
Little after the death of that prince mforms
us! that the manner of erying causes which had
been established by St Louis obtained 1n a
great number of the caurts of the barons
Thus this prince attamned lus end though
Ius regulanions for the courts of the lords were
not designed s a general Jaw for the kingdom
but as 2 model which every one mught follow
and would even find his advantage in 1t He
removed the bad practice by showing them a
better When 1t appeared that his courts and
those of some lords had chosen a form of pro-
ceeding more natural more reasonable more
conformable to morality to religion to the
public tranquillity and to the security of per
son and property this form was soon adopted
and the other rejected
To allure when 1t 15 rash to constran to
win by pleasing means when 1t 1s 1mproper to
cxert authority shows the man of abilities
Reason has a natural and esen a tyranaccal
sway 1t mects with resistance but this very re
sistance constitutes 1ts triumph  for after a
short struggle 1t commands an entire subms-
ston
St Lows 1n order to give a distaste of the
Trench jurisprudence caused the books of the
Roman law to be translated by which means
they were made known to the lawyers of those
times Défontmnes who 1s the oldest law
writer we have made great use of those Ro-
m1n laws 2 His work 15 1n some measure a re
sult [rom the ancient French junsprudence of
the laws or Institutrons of St Louwrs and of
the Roman law Beaumanoir made very little
use of the fatter But fie reconaiied tle ancient
French laws to the regulations of 5t Lowms
I ke a notion thercfore that the law
book known by the name of the Institutions
3 as compiled by some bailiffs with the same
design as that of the authors of those two
works and espeaally of Défontaimes The 1
tle of this work mentions that 1t 15 written ac
cording to the usage of Panis Orleans and the
court of Barony and the preamble says that it
1
Yo R p—
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treats of the usage of the whole kigdom of
Anjou and of the court of Barony It 1s plam
that this work was made for Pans Orleans and
Anjou as the works of Beaumanoir and Dé
fontaines were framed for the counties of
Clermont and Vermandois and as 1t appears
from Beaumanair that divers Jaws of St Lows
had been recerved 1n the courts of Barony the
compiler was m the right to say that his work
related also to those courts 3

It 1s mantfest that the person who composed
this work compiled the customs of the coun
try together with the laws and Instiiutions of
St Loms This 1s a very valuable work be
cause 1t contains the ancient customs of An
Jou the Institutions of St Lowis as they were
then muse and infine the whole practice of
the ancient French law

‘The difference between this work and those
of Défontawnes and Beaumanorr 15 1ts speak
mg m imperative terms as a legislator and
thrs mught be night since 1t was a medley of
written customs and laws

There was an wtnnsic defect 1n this com
prlation 1t formed an amphibious code mn
which the French and Roman laws were
mixed and where things were jomned that
were i norelation but often contradictory to
each other

of pronouncing seatence by these words 1
condemn or !absolve 4had some conform
ity to the popular judgments of the Romans
But they made 1very little use of that ancent
junsprudence they rather chose that which
Ssas alterwards introduced by the emperor 11
order to regulate Iimit correct and extend
the French junisprudence

39 The same Subject continued The judicr
ary forms mtroduced by St. Louss fell mto dis-
use This prince had not so much 1n view the
ahing el lar iy ke ey aromrro aynng
causes as the best manner of supplying the an

aent pracuce of tnal The prinaipal mntent
was to give a disrclish of the ancient yursspru

dence and the ne t to form a new one But

Institutions 1 15
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when the inconveniences of the latter ap
peared another soon succeeded

The Institutions of 5t Lowis did not there
fore so much change the Trench jurispru
dence as they afforded the means of changing
1t they opened new tribunals or rather ways
to come at them And when once the public
had easy access to the superior courts the judg
ments which before constituted only the usag
es of a particular lordship formed a universal

the ground
Thus the duced effects
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indifferently 1n ewher court® It seems® asf
the temporal junsdiction reserved no other
cases exclusnnely to ntself than the judgment
of feudal matters ¥ and of such crimes commit
ted by laymen as did not relate ta rehigion
Tor* 1f on the account of conventions and con
tracts they had occasion to sue n a temporal
court the parties mught of therr own accord
proceed before the sprritual triburals and as
the latter had not a power to oblige the tem
poral court to execute the sentence, they com
manded submussion by means of excommunt
cauons Under those circumstances when they
wanted to change the course of proceedings
the temporal court they took that of the sprr

¥
which could hardly be expected from 2 mas
terpiece of legistauon To prepare great
chinges whole 2ges are sometimes requusite
the esents Tipen and the revolutions follow

‘The parliament yudged 1n the last resort of
almost all the affairs of the kingdom DBefore
1t took cognizance only of disputes between
the dukes counts barons bishops abbots or
between theking and 1us vassals ? rather in the
relation they bore to the politrcal than to the
aval order They were soon obliged to render
1t permanent whercas it used to be held only
a few times m a year and 1n fine a great
number were created 1n order to be suffaent
Tor the decision of all manner of causes

No sooner had the parliament become a
fixed body than they began to compile its de
crees Jean de Monluc 1n the regn of Pilip
the Fair made a collection which at present 1s
known by the name of the Olim registers 3

40 In what Manner the judiciary Fovms were
borrowed from the Decretals But how comes
1t some will ask that when the f;

1tual tribunals because they knew it but did
not meddle with that of the Roman law by
reason they were strangers to 1t for i pomt
of practice people know only what 1s really
practused

41 Tlue and Reflux of the ecelestastic and
temporal Jursdiction The civil power being
1n the hands of an nfinite number of lords
1t was an easy matter for the ecclestastic juris
diction to gan daily a greater extent But as
the ecclestastic courts weakened those of the
lords and contnibuted thereby to gune
strength to the royal jurtsdiction the latter
gradually checked the jurssdiction of the cler

gy The parhament wlirch 1n 1ts form of pro-
ceedings had rdopted whatever was good nd
useful in the spintual courts soon percetved
nothing else but the abuses which had crept
1nto those tribunals and as the royal pusisdic

tion gained ground ciery day it grew every
day more capable of correcting those abuses

And ndeed they were miolerble without
enumerating them 1 shall refer the reader to

were lad aside the judicial forms of the can
on law should be preferred to those of the Ro-
man? It was because they had constantly be
fore therr eyes the ecclesiastic courts which
Inllowed the forms of the canon law and *hey
kniew of no court that followed thase of the
Roman faw Besides the hmits of the spintual
and temporal jurisdiction were at that ume
very hittle understond there were people who
suedd 1ndifferentlyt and causes that were tried

tSec Du Tillet on the court of peere Sce alsa
Laroche Flasin Budeus and Paulus Am fus 1 3

1 Other causes were decided by the ord mary trn
bunals

3See the Pres dent Tlenanlt s excellent abridg

ment of the history of France in the year 1313
Beaumanour 11 p g

to lLer and to the ords
nances of our kings 9 I shall mention only two
1n which the public interest was more directly
concerned These abuses we know by the de

3\Widows eroises Re ~Jbid

¥ Sce the whole eleventh chapter of Betuma
nor

TThe me 3 1 11

R R

and the tarons
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crees that reformed them they had been in
troduced m the tunes of the darkest 1gno
tance and upon the breaking oue of the first
gleam of light they vanished From the st
lence of the clergy 1t may be presumed that
tt ey forwarded thus reformation which con
sidering the nature of the human mimd de
serves commendation Every man that died
without bequeathing a part of lus estate to
the church which was called dywng without
confession * was deprived of the sacrament
and of Christran burial If he died intestate
Tus relatives were obliged to prevail upon the
bishop that he would jomtly with them
name proper arbiters to determne what sum
the deceased ought to have gnen m case he
had made 2 wall People could not li¢ together
the first night of therr nuptials or even the
two following mights without having presious-
ly purchased leave these indeed were the
best three nights to choose for as to the oth
ers they were not worthmuch All this was re-
dressed by the parliament we find in the glos-
sary of the French law ! by Ragau the decree
which 1t published agamst the Bishop of Am1
ens?
I return to the begnning of my chapter
Whenever we observe n any age or govern
ment the different bodies of the state endeav
ouring to increase their authonty and to take
particular advantages of each other we
should be often mistaken were we to consider
therr encroachments as an evident mark of
their corruption Through a fatality insepara
ble from human nature moderaton 1 great
men s very rare and asat 1s always much east
¢r to push on force m the direction 1n which
1t moves than to stop its motement 5o in the
superior class of the people 1t1s less difficult
perhaps to find men extremely virtuous than
extremely prudent
The human mind feels such an exquisite
pleasure 1n the exercise of power even those
wha are lnergafvintue axe sa axcessnely (and.
of themseles that there 13 no man so happy as
not still to have reason to mustrust his honest
ntentions and ndeed our actions depend
on so many things that it 1s mfinitely easier to
do good than to do 1t well

42 The Revwval of the Roman Lau and the

Result thereof Change of Tribunals Upon

the discovery of Justinian s digest towards the

year 1187 the Roman law seemed to nise out
1o the word “testamentary Exerutors *
2March 1g tg09
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of 1ts ashes Schools were then established m
Italy where 1t was publicly taught they had
already the Justiman code and the Novelle 1
menuoned before that this code had been so
favourably recerved in that country as to
echipse the law of the Lombards

"The Italian doctors brought the law of Jus
tinian 1nto France where they had only the
Theodosian code ? because Justinian's Taws
were not made ull after the settlement of the
Barbarians mn Gaul ¢ Tlus law met with sorae
opposition  but 1t stood 1ts ground notwith
standing the excommunications of the popes
who supported their own canons $ St Lowss en
deavoured to bring 1t into repute by the trans
lations of Justimians works made according
to lus orders which axe stull in manuscript 1n
our libraries and I have already observed
that they made great use of them m compiling
the Institutions Philip the Fair ordered the
Laws of Justimian to be taught only as written
Teason 1n those provinces of France that were
governed by customs and they were adopted
as a law in those provinces where the Roman
law had been received ®

I have already noticed that the manner of
proceeding by judicial combt required very
Little knowledge i the Judges disputes were
decided according to the usage of each place
and to a few simple customs recerved by tra
dition In Beaumanoirs time there were two
different ways of admimistering Justice 7 n
some places they tried by peers? in others by
bailifls 1n following the former way the peers
gave yudgment according to the practice of
their court 1n the latter 1t was the prud
hommes or old men who pointed out ths
same practice to the bailifls ® This whole pro-
ceeding required neither learning capaaty

aenecl.

“This emperors code was published fowards
the year 530

S Decretals v e de prinlegus cap 38 super
specula

.

L
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nor study But when the dark code of the In
stitutrons made 1ts appearance when the Ro-
man law was translated and taught in public
schools when a certain art of procedure and
Junsprudence began to be formed when prac
tittoners and aivibians were seen 10 rise the
peers and the prud hommes were no longer
capable of judging the peers began to with
draw [rom the lords tribunals and the Jords
were very hittle mchned 10 assemble them es-
pecially as the new form of trial instead of be

er understood nor cared to learn The custom
of trying by peers began to be less Used ! that
of trying by bailiffs to be more so the bailiffs
did not gne judgment themselves? they
summed up the evidence and pronounced the
Judgment of the prud hommes but the latter
being no longer capable of judging the ba:
Liffs themselves gave judgment

This was effected so much the easter as they
had before their eyes the practice of the eccle
siastic courts the canon and new avil law
both concurred alike to abolish the peers

Thus fell the usage hitherto constantly ob-
served 1n the French monarchy that judg
ment should not be pronounced by a single
person as may be seen in the Salic laws the
caputularies and wn the first law wrizers under
the third race ? The contrary abuse which ob
tans only in local Jurisdictions has been mod
erated and in some measure redressed by in
troducing m many places a judge s deputy
whom he consults and who represents the an
aent prud ) ommes by the obligauon the
Judge 1s under of taking two graduates in cases
that deserve a corporal punishment and 1n

The cf ange was invens ble we méet w th trals
rv even tn Boutill ers tme who I ved n
he year 1401 whchis the dateof by wil Yet
10th ng hut {codal matters were tried any fonger
by the peers fbef 1t 1 p 16
TAvappears by the formula of the letters wh ch
the rlord used to gne them q oted by Rountirer
Somme It rale 1 €t xav whch s prove ] hewise
ty Beatmano v Anc ent Custom of Beaurosis 1
of the £ 1 ffv they only d rected the proceed ngx
“ThelatTusotbged n the presence of the peers
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fine 1t has become of no effect by the extreine
facility of appeals

48 The same Subject continued Thus there
was no law to prohibit the lords from holding
their courts themselves none to abolish the
funcuions of thew peers nane ta ordata the
creation of balffs none to gwe them the
power of judging All this was effected insen
sibly and by the very necessity of the thing
The knowledge of the Roman law the decrees
of the courts the new digest of the customs
requured 2 study of whach the nobiity and 1
literate people were incapable

The only ordinance we have upon this sub-

varications it 1s necessary they be taken from
the order of the lasty  The immunatses of the
clergy in those days are very well known

We must not imagine that the privileges
which the nobility formerly enjoyed and of
whtch they are now divested were taken from
them as usurpations no many of those privt
Jeges were lost through neglect and others
were given up because as varous changes had
been introduced 13 the course of so mamny ages
they were inconustent with those changes

44 Of the Proof by Witnesses The judges
who had no other rule to go by than the u
ages mquired very often by witnesses into €V
ery cause that was brought before them

The usage of judical combats begimming 10
decline they made their inquests 1n wnung
Bat a verbal proof committed to writng 3
neser more than a verbal proof so that this
anly increased the expenses of law proceed
gt Regulations were ¢ est made which ren
dered most of those 1nquests useless 3 publ €
reg sters were established which ascertancd
most facts as nobility age legitimacy an!
marriage Wnting 15 a witness very hard 10
corrupt the customs were therefore reduced
to writing All tlus 1s very reasonable it 8
much easier to go and see 1n the baptismal reg
1ster whether Peter 1s the son of Iaul than to
prove this fact by a tedious inquest When

41t was pat 1 shed in the year 1287

#Sce in what manner age and parentage woTe
proved —Institutions § 71 72
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there are a number of usages 1n a country 1t

1s much easier to write them all down 1n a
. v 2

hundred livres except there was the begmn
nung of a proof m writing

45 Of the Customs of France France as we
have already observed was governed by writ
ten customs and the particular usages of each
lordship constituted the civil law Every lord
stup had 1ts avil Yaw according to Beauma
noir £and so particular a law that this author
who 15 looked upon as a luminary and a very
great lumimary of those trmes says he does not
believe that throughout the whole kingdom
there were two lordshups enuirely governed by
the same law

This prodigious dwersity had a twofold ort
g With regard to the first the reader may
recollect what has been already said concern
ang 1t 1n the chapter of local customs ® and as
to the second we meet with 1t 1n the different
events of legal duels it being natural that a
continual serzes of fortuitous cases must have
been productive of new usages

‘These customs were preserved 1n the mem
ory of old men but mnsensibly laws or written
customs were formed.

1 At the commencement of the third race
the kings gave not only particular charters
but likewise general ones in the manner
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The lords by enfranchising their bondmen
gave them property 1t was necessary therefore
to give them cvil laws 1nt order to regulate
the disposal of that property But by enfran
clusimg therr bondmen they likewise de
prived themselves of therr property there
was a necessity therefore of regulating the
rights which they reserved to themselves as
an equivalent for that property Both these
things were regulated by the charters of
enfranchisement  those charters formed a
part of our customs and this part was e
duced to writing 3

3 Under the reign of 8t Lowrs and of the
succeeding princes some able practitioners
such as Défontames Beaumanoir and others
commutted the customs of their bailiwicks to
wniting Ther design was rather to give the
course of judicial proceedings than the usages
of their time mn respect to the disposal of
property But the whole 15 there and though
these particular authors have no authority but
what they derive from the truth and noton
ety of the things they speak of yet there 1s no
manner of doubt but that they contributed
greatly to the restoration of our ancient
French junsprudence Such was mn those days
our common law

We have come now to the grand epoch
Charles VII and hus successors caused the dif
ferent local customs throughout the kingdom
tu be reduced to writing and prescribed set
forms to be observed to their digest ng Now
as this digesting was made through all the
and as people came from each lord

abore exp such are the of
Philip Augustus and those made by St Lows
In like manner the great vassals In concur
rence with the Jords who held under them
granted certain charters or establishments ac
cording to parucular circumstances at the as
sizes of their duclnes or counties such were
the assize of Godfrey Count of Brutany on
the diision of the nobles the customs of
Normondy granted by Duke Ralph the s
toms of Champagne guen by king Theobald
the laws of Simon Count of Montfort and
others This produced some wnitten laws and
even more general ones than those they had
before

2 At the beginning of the third race almost
all the common people were bondmen but
there were several reasons which afterwards
determined the kings and lords to enfranchise
them

+ Prologue 10 the Ancient Custom of Beauvoists
1Chapier 12

ship to declare in the general assembly of the
province the written or unwritten usages of
each place endeavours were made to render
the ctistoms more general as much as possible
without 1njuning the interests of mdividuals
which were carefully preserved* Thus our
customs were characterised m a threefold
manner they were commutted to wrniung they
were aade mote general and thev recened
the stamp of the royal authority

Many of these customs having been digested
anew several changes were made either m
suppressing whatever was incompatible with
the actual pracuce of the haw or i add ng
several things drawn from ths practice

Though the common law 1s considered
among us as 1 some measure opposite to the

3See the Collection of Ordinances by Launidre.

4Thus was obsersed at the d grsting of the Citeem,
toms of Berry and of Pans See La Thaumas-
sére 3
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Roman insomuch that these two laws dinide
the different territories 1t 35 notwithstainding
true that several regulations of the Roman
law entered 1nto our customs especially when
they made the new digests at a tune not very
distant from ours when this law was the prin
aipal study of those who were designed for v
1l employments at a time when 1t was not usu
al for people to boast of not knowing what st
was therr duty to know and of knowing what
they ought not to know at a time when a
quickness of understanding was made more
subservient to learmng than pretending to a
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profession and when a contnual pursuit of
amusements was not even the characteristic of
women

I should have been more diffuse at the end
of this book and entering mto the several de-
tails should have traced all the insensible
changes which from the opening of appeals
have formed the great corpus of our French
Junsprudence But this would have been mn
grafung one Jarge work upon another Iam
like that antiquaran who set out from his
own country arnved in Egypt cast an eye on
the pyramids and returned home

Boox XXIX OrF THE MANNER OF COMPOSING Laws

t Of the Spirit of a Legislator 1say 1t and
methinks T have undertaken this work with
no other view than to prove it the spintof a
legslator ought to be that of moderation po-
hitieal like moral good lying always between
two extremes ' Let us produce an example

‘The set forms of justice are necessary to lib-
erty but the number of them mght be so
great as to be contrary to the end of the very
laws that established them processes would
have no end property would be uncertain
the goods of one of the parties would be ad
Judged to the other without examming or
they would bath be ruined by examining too
much

The atizens would lose thewr hiberty and se
cunity the accusers would no longer have any
means to convict por the accused to justify
themselses

* The same Subject continued Cecilius 1n
Aulus Gellws? speaking of the law of the
Twelie Tables which permutted the ereditor
to cut the insolvent debtor 1nto picces justt
fiesat even by nts cruelty which hindered peo-
ple from borrowing beyond their ability of
paying* Shall then the cruellest Taws be the
best? Shall goodness consist in excess and all
the relations of things be destroyed?

38 T)at the Laus which seem to deviate from

VAr totle " Lties v 11
IRook xx 1
170 .

the Views of the Legslator are frequently
agreeablz to them The law of Solon which
declared those persons infamous who ¢s
poused no side 1n an insurrection seemed very
extraordinary but we ought to consider the
arcumstances 1 which Greece was at that
ume It was divided into very small states
and there was reason to apprehend lest in 2
republic torn by intestine divisions the sober
est part should keep retired 1n consequence
of which things might be carried to extremity

In the seditions rarsed 1n those petty states
the bulk of the ctnens either made or en
gaged in the quarrel In our large monarchres
partics are formed by a few and the people
choose to live quietly In the latter case 138
natural to call back the seditious to the bulk
of the aitizens and not these to the seditious
1n the other 1t 13 necessary to oblige the small
number of prudent people to enter among the
seditious 1t 15 thus the fermentation of one
hquor may be stopped by a single drop of an
other

4 Of the Laws contrary to the Views of the
Legslator There are laws so httle understood
by the legislator as to be contrary o the very
end he propased Those who made thes regu
Iation among the Trench that when one of the
two competrtors died the benefice should de-
volve to the survivor had sn view without
doubt the extinction of quarrels but the very
reverse falls out we see the clergy at vanance
every day and Like English mastiffs worrying
one another to death

5 The same Subject continued The law Iam
gong to speak ol 1s to be found in this oath
41n the Spectator
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preserved by Eschunes ¥ I swear that I will
never destray a town of the Amphictyones
and that I wall not divert the course of 1ts run
ning waters 1f any nation shall presume to do
such a thung I will declare war against them
and will destroy thewr towns  The last article
of thislaw which seems to confirm the fixst 15
really contrary to 1t Amphictyon 15 willing
that the Greek towns should never be de
stroyed and yet his law paves the way for therr
destruction In order to establish a proper law
of nations among the Greeks they ought to
have been accustomed early to think 1t a bar
barous thing to destroy a Greek town conse-
quently they ought not even to rum the de
stroyers Amphictyon s law was just butit was
not prudent this appears even from the abuse
made of 1t Dhd not Philip assume the power
of demolishing towns under the pretence of
v . ]

o Y

ple that a certain number of the magstrates
of the destroying town or of the chuefs of the
mfnnging army should be punished wath
death that the destroying nation should cease
for a while to enjoy the privileges of the
Greeks thar they should pay a fine tll the
town was rebuilt The law ought abosve all
things to aim at the reparation of damages

6 The Laws which appear the same haie not
always the same Effect Csar made a law to
prohibit people from keeping above sixty ses
terces 1n their houses* Thes law was consid
ered at Rome as extremely proper for recon
ciling the debtors to their creditors because
by obliging the rich to lend to the poor they
enabled the latter to pay their debts A law of
the s2me nature made 1n France at the time
of the System proved cxtremely fatal because
1t was enicted under a most frightful situa
tion After depriving people of all possible
means of laying out therr money they
stripped them even of the last resource of
keeping it at home which was the same as tak
ing 1t from them by open violence Casars
law was intended to make the money ciren
late the French munister’s design was to draw
all the money mto one hand The former gave

ta

1De Falsa legatione
Do xlt
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ture because the law compelled peaple to ac
cept of them

7 The same Subject continued Necessity of
composing Laws i a proper Manner The
Taw of ostracism was established at Athens at
Argos 3and at Syracuse At Syracuse 1t was pro-
ductive of a thousand muschiefs because 1t
was imprudently enacted The principal an
zens banushed one another by holding the leat
of a fig tree in their hands so that those who
had any kind of menit withdrew from public
affairs4 At Athens where the legislator was
sensible of the proper extent and himats of his
law ostracsm proved an admirable regula
tion They never condemned more than one
person at a time and such a number of suf
frages were requisite for passing this sentence
that 1t was extremely difficult for them to ban
1sh a person whose absence was not necessary
to the state ®

The power of banishing was exercised only
every fifth year and indeed as the ostracism
was designed against none but great person
ages who threatened the state with danger 1t
ought not to have been the transaction of ev
ery day

8 That Laws whick appear the same were not
aluays made through the same Motwe In
France they have recerved most of the Roman
laws on substitutions but through quite a dif
ferent motive from the Romans Among the
latter the mheritance was accompanied with
certam sacrifices’ which were to be performed
by the nheritor and were regulated by the
ponufical Jaw  hence 1t was that they reck
oned 1t 2 dishonour to die without herrs that
they made slaves thewr heirs and that they de-
vised substitunions Of this we have a very
strong proof in the vulgar substitution which
was the first tmented and ool place only
when the heir appotnted did not accept of the
nhentance Its view was not to perpetuate
the estate 11 a famuly of the same name but to
find somebody that would accept of 1t

9 That the Greek and Roman Laws punished
Suscide but not through the same Motive A
man says Plato wha has killed one nearly re-

3 Antotle Poltes v 1y

«1jutarch Dionysiis

$See xwvi 17 p 223 above

€\hen the int entance was too much encum
bered they eluded the pontifical law by certaim
sales whence come the words sine sacns hevedi
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Jated to him that 1s hsmself not by an order

was not d through p
through wearmness of life through impatience
n pam but from a errmimal despair The Ro-
man law acquitted where the Greek con
demned and condemned where the other ac-
quitted

Plato s law was formed upon the Lacedxz
monian mnstitutions where the orders of the
magistrate were absolute where shame was

Taw

During the time of the republic there was
no law at Rome against swicides this action 1s
always considered by their historans in a fa
voyrable light and we never meet with any
pumshment mflicted upon those who commut
ted 1t

Under the first emperors the great families
of Rome were continually destroyed by crim
nal prosecutions The custom was then intro-
duced of preventing judgment by a voluntary
death In this they found a great advantage
they had an t and thar
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kind of warrant for seizing the body ¢ hence
1t wag o more allowed to summon a person in
his own house than 1t 15 now allowed to arrest
a person 1n his own house for debt

Both the Roman and our laws admit of this
prinaple alike_that every man ought to have
us own house for an asylum where he should
suffer no violence ?

11 How to compare two different Systems of
Laws In France the pumishment for false wit
nesses 1s capital 1n Lngland 1t 1s not Now to
be able to judge wiich of these two laws s the
best we must add that 1n France the rack 15
used for crimunals but not in England that
mn France the accused 1s not allowed to pro-
duce hus witnesses and that they very seldom
admut of what are called justifying crcum
stances 1n favour of the prisoner m England
they allow of witnesses on bath sides These
three French laws form a close and well con
nected system and so do the three Enghsh
laws The law of England whech does not al
low of the racking of cnminals has but very
httle hope of drawing from the accused a con
fession of his cime for ths reason 1t mvites
witnesses from all parts and does not venture
to d scourage them by the fear of a capital

wills were executed because there was no law
aguinst surcides * But when the emperors be
came as avancious as cruel they deprived
those who destroyed themselves of the means
of preserving their estates by rendenng 1t
cnounal for a person to make away with hum
self through a criminal remorse

VWhat I have been saying of the motive of
tte emperors 15 so true that they consented
that the estates of suicides should not be con
fiscated when the erime for which they killed
themselies was not punished with confisca
tion?

10 That Laws which seem contrary proceed
sometimes from the same Spirit In our time
We gie summons to people m ther own
houses but this was not permitted among
the Romans ¢

A summons was a violent action® and a

1lausix

2 Tacitus Annals 31 29

3Rewenipt of t e Fmperor Piuvin Leg 3 §31 2
1 de bonss corum qui ante sententiam’ mortem
3ibs comsciverunt

S Leg 1A ff dein usvocan fo

$5ce the Law of the Twelve Tables

I3 ‘The French law which has one
resource more 1s not afraid of snturudating
the witnesses on the contrary resson requires
they should be intimidated 1t listens only to
the witnesses on one side which are those pro-
duced by the attorney general and the fate of
the accused depends ent rely on thar tesy
money ? But 1n England they admt of witnes
ses cn both sides and the affair 1s discussed i
some measure between them  conscquently
false witness 13 there less dangerous tle ac
cused having a remedy aganst the false wit
ness which he has not in France Whercfore to
determine which of those systems 1s most
agreeable to reason we must take them each
asa whole and compare them 1n their entirety

12 That Laws which appear the same 81¢
sometimes yeally different The Greek and Ro-
man laws inflicted the same purishment on

$ Rapit an ysv—Horace Sat 1 g Hence they
coill not s mmon t! »e 10 whom a particolar
repect was d ¢

TSee Leg 18 f de tn fur vocando

OBy the anaent Fresdd law witnouces were
hnllnn both s 1+ hence we £ danthe fnstits
fons of St Lou < 7 that there was only a pe
cuniary punishment aga nat fale witheses
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the receiver as on the thief ! the French law
does the same. The former acted rationally
but the latter does not Among the Greeks
and Romans the thief was condemned to a pe
cumary pumshment which ought also to be
mflicted on the recerver for cvery man that
contrthutes i what shape soever to a damage
15 obliged to reparr 1t But as the punishment
of theft 15 capital with us the recener cannot
be pumished hke the theef wichout carrymg
things to excess A receiver may act innocently
on 2 thousand occasions the thref 1s always
culpable one hinders the conviction of a
cnime the other commuts it 10 one the whole
18 passive the other 1s active the thief must
surmount more obstacles and his soul must
be more hardened agamst the laus

“The avilians have gone further they look
upon the recerver as more odrous than the
thief ? for were it not for the recerver the theft
say they could not be Jong concealed But this
again wught be nght when there was only a
pecuniary pumshment the affair 1n question
was a damage done and the receiver was gen
erally better able to repair 1t but when the
pumishment became capital they ought to
have been directed by other principles

13 That we must not separate Laws from the
End for which they were made of the Roman
Laws on Theft When a thief was caught n
the act thrs was called by the Romans a mam
fest theft when he was not detected ull some
time afterwards 1t was a non manifest theft
The law of the Twelve Tables ordamned

he was not of npe age but as for the non
manifest thief he wasonly condemned toa fine
of double the value of what he had stolen

When the Porcian laws abolished the cus-
tom of whipping the aitizens with rods and
& redwermg tivenr to stavery e anemolens shief
was condernned to a payment of fourfold and
they still cpntinued to condemn the non man
1fest thuef to 2 payment of double *

It seems sery odd that these Jaws should
make such a difference m the quality of those
two ctimes and in the pumshments they in
flicted And indeed whether the thief was de-
tected either before or alter he had carrred the
stolen goods to the place intended this was a

1Le,

lled 1 [ de receptatoribus

3Sce what Favoninus says 1n Aulus Gellius, xx.1
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arcemstance which did not alter the nature of
the cnme I do not at all question that the
whole theory of the Roman laws m relation
to theft was borrowed from the Lacedzmont
an msututions Lycurgus with a view of ren
dermyg the atizens dextrous and cunning or
dained that children should be practised m

among the Romans a great difference be
tween a mamufest and a non manfest theft ¢

Among the Romans a slave who had been
guilty of stealing was thrown from the Tarper
an rock Here the Laced®monian institutions
were out of the question the laws of Lycur
gus m relation to theft were not made for
slaves to deviate from them 1n this respect
was in reality conforming to them

At Rome when a person of unnipe age hap

this had 2 more remote origin The Lacedz-
momans had dertved these usages from the

Cretans and Plato ® who wanis to prove tha
[P - dze -

As the aivil laws depend on the political i
stitutions because they are made for the same
society whenever there 1s 2 design of adopt
ing the avil law of another nanon 1t would
be proper to examne beforehand whether
they have both the same mstitutions and the
same polrtical law

Thus when the Gretan laws on thelt were
adopted by the Lacedemontans as therr con
stitution and gosernment were adopted at the
same time these laus were equally reasanable
1n both nations But when they were carried
from Lacedrmon to Rome as they did not
£nd eheve ehe same cavneaton dhey neveal
ways thought strange and had no manner of
connection with the other enil laws of the Ro-
mans.

14 That we must not separate the Laa s from
the Coycumstances mu hich they nere made Tt
was decreed by a law at Athens that when the
aty was besieged all the useless people should

LT
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be put to death ! This was an abommnable po-
litical law 1n of an ab
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the very cluldren used to learn them by
heart® J s Novelle were so very dif

law of nations Among the Greeks the inhabi
tantsof a town taken lost their civil iberty and
were sold as slaves The taking of 2 town 1m
plied its entire destruction which 1s the source
not only of those obstinate defences and of
those unnatural actions bus likewise of those
shocking Jaws which they sometimes enacted

The Roman laws ordained that physicrans
should be punished for neglect or unskilful
ness 2 In those cases 1f the physician was a per
son of any fortune or rank he was only con
demned to deportation but if he was of a low
condition he was put to death By our institu
uonsitisotherwise The Roman laws were not
made under the same circumstances as ours at

study and to take their degrees for which rea
son they are supposed to understand their pro
fession

15 Tlat sometsmes 1t 1s proper the Law
s/ ould amend 1tself The law of the Twelve
“Tables allowed people to kil a mght thief as
well as a day thief 3 1f upon being pursued he
attempted to make a defence but 1t required
that the person who kulled the thief should cry
out and call tus fellow-ciuzens This 1s indeed
what those laws which permit people to do
justice to themselves aught always to require
It s the ety of innocence which in the very
moment of the action calls in witnesses and
appeals to judges The peaple ought to take
cognuzance of the action and at the very n
stant of 1ts being done an instant when esery
thing speaks even air countenance passions
silence and when every word either condemns
or absolves, A law which may become so op
posed 1o the secunity and liberty of the an
2ens ought to be executed sn their presence ¢

1€ TV 1ngs to be observed in the composing of
Laus They who have a gensus sufficient toen
able them to give laws to thesr own or to 2n
ather n:\lmn ouglt to be partrcularly awten
P i .

: - . -

1Syrian in ilermog

*The Cort el an law De Swanus Institutes v
vty delege Aquilia § 7

3ce Leg 4 I od leg Aqu !

41b:1 sce the decree of Tass llon ad led ta the
Liwof the Basanians de fs p lar b Legb art 4

fuse that they were obliged to abridge them®

‘The style should also be plain and smple 2
direct expression betng better understood
than an indirect one There 1s no majesty at
alln the laws of the lower empire princesare
made to speak hke rhetoricrans When the
style of laws 1s inflated they are looked upon
only asa work of parade and ostentation

It1s an essentual article that the words of the
lawsshould excite m everybody the same rdeas.
Cardmal Richelieu’ agreed that a mtmister
might be accused before the king but he
would have the accuser punished 1if the facts
he proved were not matters of moment This
was enough to hinder peaple from telling any
truth whatsoever against the mimister because
a matter of moment 1s entirely relauve and
what may be of moment to one 13 not 50 Lo an
other

The law of Honorius punished with death
any person that purchased a freedman as a
slave or that gave him molestation® He
should not have made use of 50 vague an ex
pression the molestation given a man depends
cnurely on the degree of hus sensiblity

When the law has to impose a penalty it
should avoid as much as possible the estimat
ang it n money The value of money changes
from a thousand causes and the same denoms
Ration continyes without the same thing Ev
ery one knows the story of that impudent fel
low at Rome?® who used to give those he met 2
box on the ear and afterwards tendered them
the fiveand twenty pence of the law of the
Twelve Tables

‘When the Iaw has once fixed the idea of
things 1t should never return 1o vague expres-
stons The ordimance of Louis X1V concern
1ng cnminal matters after an exact enumera
tion of the causes 1n which the king 1s immedt
ately concerned adds these words  and those
whuch 1n all times hase been subject to the de
ternunat on of the king s judges  this agam
renders arbitrary what had just begn fixed

Charles V11 says' he has been informed that

8 Ut carmen necessarium —Cicero De Leg | 28
#1t1s tf e work of Irner us
T Te tament Polt
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CHAP 16 THE SPIRIT
. .

peal forthwith unless there happens to be
some fraud or deceit on the part of the attor
ney? or unless there be a great or evident
cause te discharge the appeal The end of this

The law of the Lombards does not allow a
woman that has taken 2 religious habit?
though she has made no vow to marry be
cavse says this law  1f a spouse who has been

or [rom figure to reality

A law enacted by Constanune® ordains that
the single tesumony of a bishop should be suf
ficent without Iistening 1o any other witnes-
ses Ths prince took a very shore method he
Judged of affarrs by persons and of persons by
dignities

The laws ought not to be subtle they are de
signed for people of common understanding
not as an art of logic but as the plain reason
of a father of a family

‘When there 15 no necessity for exceptions
and himitations 1n a law 1t 15 much better to
omut them details of that kind throw people
nto new detatls

No alteration should be made 1n a law with
out sufficient reason Justinian ordaned that2
husband might be repudiated and yet the wafe
not lose her portson 1f for the space of two
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reason of his law it ought to be worthy of 1ts
majesty A Roman law decrees that a blind
man 1s mcapable to plead because he cannot
see the ornaments of the magistracy 7 So bad
a reason must have been given on purpose

when such a number of good reasons were at
hand

Paul the yurst says? that a cluld grows per
fect i the seventh month and that the rato
of Pythagoras numbers seems to prove 1t It
15 very extraordinary that they should judge of
;)hose things by the ratio of Pythagoras num
ers

Some French lawyers have asserted that
when the king made an acquisition of a net
country the churches became subject to the
Regale because the kings crown 1s round I
shall not examine here into the king s nghts
or whether m this case the reason of the vl
or ecclesiastic law ought to submat to that of
the law of politics 1 shall only say that those
august rights ought to be defended by grave
maxims Was there ever such a thing known as
the real rights of a dignity founded on the fig
ure of that dignity s sign?

Davila says? that Charles IX was declared of
2ge m the parliament of Rouen at the com
mencement of hus fourteenth year becanse the
laws require every moment of the time to be
teckoned 1n cases relating to the restitution
and admumistratron of a ward s estate whereas
1t considers the year commenced as a year
complete when the case 1s concermng the a¢
quisitton of honours 1am sery far from cen
suning a regulauon which has been lutherto
attended with no mconvenience 1 shall only
notce that the reason alleged 1s not the true
ane 1t 1s false that the government of a na
tion 15 only an honour

In point of presumption that of the law 15
to that of the man The French

years he had been pable of
the marriage s He altered Ius law afterwards
and allowed the poor wretch three years ¢ But
1m a case of that nature two years are as good
as three and three are not worth more than
wo

When a legislator condescends to gne the

! They muight punish the attorney without
there being any necesnity of disturbing the public
onder

* The ordinance of the year 1667 has made some
Tegulat ons upon this head

3Booku tt g
*1n Father § rmond s appendi to the Theodo

s1an code 1
SLeg 1 Cod de repudus
®5ce the a\llhmucl’std hodie in the Cod de
repud 1

ar
law considers every act of a merchant duning
the ten days preceding hus bankruptcy as
fraudulent W this 1s the presumpuion of the
law The Roman law inflicted pumshments on
the husband who kept his wile after she had
been gunlty of adultery unless he was induced
10.do it through fear of the £yvent of 2 lawsut
or through contempt of his own shame this
15 the presumption of the man The Judge
must have presumed the motives of the hus
band s conduct and must have determined a

TLeg 1 41 de Postulando
#Sentences v
9 Della guerra crerle di Francia

P
101t was made an Norember 18 1702



268
very obscure and ambiguous pomnt when the
e ot Amer

des gn of avoiding shame but through pusil
lanimity This law was so far defective that
1 the only case 1 which 1t was impossible te
draw from the ¢immal an acknowledgment
of the motie upon which he had acted 1t re
quired the judge to determine concermmng
these motives.

As useless Taws debilitate such as are neces
sary so those that may be easily eluded weak
en the legulation Every Jaw ought to have its
effect and no one should be suffered ta devt
ate from 1t by a particular exception

The Faladian law ordained among the Ro-
mans that the heir should always have the
fourth part of the mheritance another law
suffered the testator to prohibat the herr from
retanung thus fourth part? Thas 15 making a
jest of the laws The Faladian law became
useless for 1f the testator had a mind to fa
vour lus herr the latter had no need of the
Faladian law and if he did not intend to fa
vour him he forbad him to make use of 1t

Care should be taken that the laws be word
ed mn such 2 manner as not to be contrary to
the very nature of things In the prosaipuon
of the Prince of Orange Philip I1 promuses to
any man that will kll the prince to gne him
or lus heirs five and twenty thousand crowns
together with the title of nobility and this
upon the word of a king and as a servant of
God To promise nobility for such an action!
to ordam such an action 1n the quality of a
servant of God! Thus 15 equally subsersive of
the 1deas of honour morahity and religion

There very seldom happens to be a neces
sty of prohubiting a thing which 1s not bad
under pretence of some imaginary perfection

There ought to be a certain smplicity and
tandour 1 the Jaws made to punish the imq
uity of men they themselves should be clad
with therobes of innocence We find in the law
of the Viugoths® that ndiculous request by
which the Jews were obl ged to eat everything
dressed with pork, provided they did not eat
the pork atself. This was a very great cruelty
they were obliged to submit to a law contrary
to their own  and they were obliged to retain
nothing more of theit own than what might

VLaut b

x.
1t 13 the authentic sed eum testator
I Book xi tit 2 §16.
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serve as a mark to disungush them

17 A bad Method of giving Laws The Roman
Emperors manifested thewr will Like our
princes by decrees and edscts but they per
mitted which our pnnces do not both the
udges and private people to interrogate them
by letters m thesr several differences and thew
answers were called rescripts The decretals of
the popes are resanipts strictly speaking It s
plamn that this 1s a bad method of legislation
‘Those who thus apply for Jaws are improper
gurdes ta the legislator the facts are always
wrongly stated Julius Capstolinus sayst that
Trajan often refused to gne thus kund of re-
scripts lest 1 single deciston and frequentlya
parucular favour should be extended to all
cases. Macrinus had resolved to abolish all

3N 11 he s harrlean

as laws  Justnmian thought otherwuse and he
filled s compilation with them

I would advise those who read the Roman
laws to distinguish carefully between this sott
of hypothesis and the Senatus Consulta the
Plebiscrta the general constitutions of the em
perors and all the laws founded on the nature
of things on the frailty of women the weak
ness of mumors and the public utility

18 Of the Ideas of Uniformity There are cer
tan adeas of uniformuty which sometimes
strike great geniuses (for they even affected
Charlemagne) but infallibly make an mmpres-
ston on little souls They discover therem 2
kind of perfection which they recognuze be-
cause 1t 15 1mpossible for them not fo sec 1t
the same authonzed weights the same meas-
ures 1n trade the same laws 1n the state the
same religion n all its parts But s thus al
w3ys nght and without exception? Is the el
of changing constantly less than that of suffer
ing? And does not a greatness of gemus con
sist rather i disuinguishing between those
cases n which uniformity 1s requate and
those m which there 15 a necessity lor d ffer
ences? In China the Chinese are governed by
the Chinese ceremonial and the Tartars by
theirs and yet there 1s no nation 1 the world
1hat 2ims 30 much at trangmihity 1f the peo
ple observe the laws what signifies it whether
these laws are the same?

4See Jul us Cap ol rus in Macuinuy 9
llbldju P ’



CHAP §
19 Of Legislators Anstotle wanted to 1n
dulge sometimes his jealousy agamnst Pla
to and somettmes his passron for Alexander
Plato was censed aganst the tyranny
of the people of Athens Machravel was full
of his 1dol the Duke of Valenunois Sir
Thomas More who spoke rather of what he
had read than of what he thought wanted
to govern all states with the stmplicity of a
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Greek aty! Harrington was full of the idea
of hus favounite republic of England, while a
crowd of writers saw nothing but confusion
where monarchy 15 abolished The laws
always conform to the passions and preju
dices of the legislator sometimes the latter
pass through and only uncture them some
times they remain and are incorporated with
them

Book XXX THEORY OF THE FEUDAL LAws AMONG THE FRANARS IN THE
ReraTion THEY BEAR TO THE ESTABLISHMENT OF THE MONARCHY

1 Of Feudal Laws I should think my work
mperfect were I to pass over n silence an
esent wluch never agan perhaps will hap
pen were I not to speak of those laws which
suddenly appeared over all Europe without
being connected with any of the former mst
tuttons of those laws which have done infinite
good and imfinite mischief which have suf
LT o .

archy and’of anarchy with a tendency to or
der and harmony

This would require a particular work to it
self but considening the nature of the present
undertaking the reader will here meet rather
with a general survey than with a complete
treatise of those laws

The feudal laws form a very beaunful pros
pect A venerable old oak raises its lofty head
to the skies the eye sees from afar 1ts spread
mg leaves upon drawing nearer 1t perceives
the trunk but does not discern the root the
ground must be dug up to discoverit

2 Of the Source of Feudal Laws The con
querors of the Roman empure came from Ger
many Though few ancient authors have de-
senbed their manners yet we have two of very
great weight Casar making war agunst the
Germans describes the manners of that na
tion Y and apon these he regulated some of his
enterprises ¢ A few pages of Cxsar upon this
Mn tus Utopra
2 Qua vum vertice ad aras
Fthereas tantum radice ad Tartara tendit —
Vgl Georg w29 Enad 1v 446
3 ook iy
4For instance hus retreat [rom Germany—~H1d

subject are equal to whole volumes

Tacitus has written an entire work on the
manzers of the Germans This work 1s short
but 1t comes from the pen of Tacttus who was
always concise because he saw everything at
one glance

These two authors agree o perfectly with
the codes sull extant of the Jaws of the Bar
barians that reading Caxsar and Tactus 1¢
1magine we are perusing these codes and pe
rusing these codes we fancy we are reading
Ceesar and Tacitus

But 1f n this research into the feudal laws
1 should find myself entangled and Jost n a
dark labyrinth I fancy I have the clue in my
hand, and that I shall be able to find my way
through.

3 The Ongm of Vassalage Caxsar says® that
“The Germans neglected agriculture that the
greatest part of them Irved upon milk cheese
and flesh that no one had lands or bounda
ries of hus own  that the princes and mags-
trates of each nation allotted what portion of
land they pleased to individuals and obliged
them the year following to remove to some
other part  Tacitus says® that Each prnce
had a multitude of men who were attached to
his service and followed him wherever he
went This author gives them 2 name in his
Ianguage in accordance with their state which
15 that of companions ? They had 2 strong em
ulation to obtain the prince s esteem and the
princes had the same emulation to disingussh
themselves in the bravery and number of therr
companions “Their dignity and power con
unues Tacitus  consist an_being constantly
surrounded by a multitude of young and

$De Bello Gall w1 21 Taawwy De Monibus
Germanarum

& De \foribus Germanorum 13

 Comutes
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chosen people this they reckon ther orna
ment 1 peace this thewr defence and support
myar Their name becomes famous at home
and among neighbouring nations when they
excel all others in the number and courage of
their companions  they receive presents and
embasses fromall parts Reputation frequent
ly deades the fate of war In battle it1s infamy
1 the p 1nce to be surpassed 1n courage 1t 1s
infamy in the companions not to follow the
brave example of their prince 1t 15 an eternal
disgrace to survive him To defend him 18
their most sacred engagement If a city be at
peace the princes go to those who are at war,
and 1t 1 thus they retam a great number of
fricnds To these they give the war horse and
the termble javelin Therr pay consists n
conrse but plenuful repasts ‘The prince sup
ports hus iberality merely by war and plunder
Youmght more easily persuade them to attack
an enemy and to expose themselves to the
dangers of war than to cultivate the 1and or
to attend to the cares of husbandry they re-
fuse to acquire by sweat what they can pur
chase with bleod

Thus among the Germans there were vas
sals but no fiefs they had no fiefs because the
princes had no lands to gine or rather their
fiefs conwsted in horses tramed for war in
arms and feasting There were vassals because
there were trusty men who being bound by
their word engaged to follow the prince to the
field and did very nearly the same service as
was alterwards performed for the fiefs

4 The same Subject continued Caxsar sayst
that when any ol the princes declared to the
assembly that he intended to set out upon an
expedition and asked them to follow him
those who approved the leader and the enter
prise stood up and offered their assistance Up
on which they were commended by the multy
tude But 1f they did not fulfil their engage-
ments they lost the public esteem and were
looked upon as deserters and trastors

‘What Cxxsar says in this place and what we
have extracted in the preceding chapter from
Tacituy are the substance of the history of our
princes of the first race

We must not therefore be surprised that
our kings should have new armues to raie up-
on every expediion new troops to encourage
new people to engage that to acquire much
they were oblized to Incur great expenses
that they should be constant gainers by the d:

1De Bells Call v 21
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vision of lands and spoils and yet give these
lands and spoils incessantly away that ther
demesne should continually increase and di
mimsh that a father upon setthing a kingdom
on one of s children? should always give him
a tresure with 1t ¢hat the kings treasure
should be considered as necessary to the mon
archy and that one king could not give part
of 1t to foreigners even in portion with
daughter without the consent of the other
kings® The monarchy moved by springs
which they were continually obliged to wind
up

5 Of the Conquests of the Franks It 1s not
true that the Franks upon entermg Gaul took
possession of the whole country to turntinto
fiefs Some have been of this opimion because
they saw the greatest part of the country o
wards the end of the second race converted in
to Refs rear fiefs or other dependencies but
such 2 disposition was owing to partecular
causes which we shall explain hereafter

The consequence which sundry writers
would infer thence that the barbartans made
a general regulation for establishing 1n all
parts the state of villaiage 1s as false as te
prinaple from which 1t 1s denived If ata time
when the fiefs were precartous all the lands of

person that has property 1s ever possessed of
power the king who would have continually
disposed of the fiefs that s of the only prop
erty then existing would have had a poweras
arbitrary as that of the Sultan 1s in Turkey
whiclt 1s contradictory to all hustory

6 Of the Goths Burgundiuns and Franks
Gaul way invaded by German nauons The
Vingoths took passession of the province ol
Narbonne and of almost all the south the
Burgundians settled n the east and the
Franks subdued very nearly all the rest

No doubt but these Barbartans retained 1n
theur respective conquests the manners nch
nations and vsages of their own country for
no nation cn change in an instant ther man
ner of thunking and acting These people 11

2Sec the Life of Digobert B
i = -
- . .
'
horsemen nor teams of oxen Ko
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Germany neglected agriculture It seems by
Caxsar and Tacitus that they appled them
selves greatly to a pastoral hife hence the reg
ulations of the codes of Barbarian laws almost
all relate to therr flocks Roricon who wrote a
hustory among the Franks was a shepherd

7 Different Ways of drwiding the Land After
the Goths and Burgundians had under var
ous pretences penetrated into the heart of the
empire the Romans 1n order to put a stop
to their devastations were obliged to provide
for therr subsistence At first they allowed
them corn ! but afterwards chose to give them
lands The emperors or the Roman magts
trates n thexr name made particular conven
tions with them concerning the dwvision of
lands 2 as we find 1n the chronicles and in the
codes of the Visigoths? and Burgundians ¢
The Franks did not follow the same plan In
the Salic and Ripuarian laws we find not the
least vestige of any such division of lands they
had conquered the country and so took what
they pleased making no regulatrons but
among themselves
1

Baaf n A e e oaem ha

as also of the Vandals m Africa ¢ The former
entered into conventions with the ancent m
habitants and 1n consequence thereof made
a diviston of lands between them the latter
did no such thing

8 The same Subject continued What hasn
duced some to thunk that the Roman lands
were entrely vsurped by the Barbarians s
their finding 1n the laws of the Visigoths and
the Burgundians that these two nations had
two-thirds of the lands but this they took
only 1n certain quarters or districts assigned
them.

Gundebald says m the law of the Burgun
dims that lus people at their establishment

T . [ [

E
$Sec I rocopius 1ar of the Goths
$Sce Procopius Tar of the Fandals
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had two-thirds of the lands allowed them ?and
the second supplement to ths law notrces that
only a moety would be allowed to those who
should hereafter come to Iive m that country ®
Therefore all the lands had not been divided
1 the beginning between the Romans and the
Burgundians

In those two regulations we meet with the
same expressions 1nt the text consequently
they explain one another and as the latter
cannot mean a umversal division of lands
neither can this sigmification be given to the
former

The Franks acted with the same moderation
as the Burgundians they did not strip the Ro-
mans wherever they extended their conquests
‘What would they have done with so much
Jand? They took what suited them and left
the remainder

g 4 just Application of the Law of the Bur
gundians and of that of the Visigoths i tela
tion to the Dwnsion of Lands It 1 to be con
sidered that those divisions of Jand were not
made with a tyrannical spirit. but with a view
of relieving the reaiprocal wants of two na
tions that were to inhabit the same country

laas
the worl

By the law of the Burgundians it 15 or
damed that the Burgundians shall have two-
thirds of the lands and one third of the bond
men Jn this 1t considered the genus of two
natons and conformed to the manner n
which they procured their subsistence As the
- Ffay s 1n v

WELE LUE LOSE 1USPILADIE PLOPIE 1L

dnided because therr wants 1 this respect
were the same

We find m the code of the Burgundians®®
that exch Barbarian was placed near 2 Roman
The dinision therefore was not generat but
the Romans who gave the divis on were equal
1n number to the Burgund answhorecenedit
The Roman was injured least The Burgun

TLaw of the Burgued ans te 51 §1
Tt

AT 11
% De Morbus Germat vrunt 2t
10 And in that of the V inigoths
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dians as a marual people, fond of hunting and
of 2 pastoral life, did not refuse to accept of
the fallow grounds, while the Romans kept
such lands as were properest for culture the
Burgundsan's fock fattened the Roman's field

10 Of Servttudes The law of the Burgundians
nauces! that when those people settled 1n
Gaul, they were allowed two-thurds of the
land, and one third of the bondmen The state
of vill was theref hed 1n that
part of Gaul before 1t was 1nvaded by the Bur-
gundians?

The law of the Burgundians, 1n poimnts re
laung to the two nations, makes a formal ds-
finction 1n both, between the nobles, the free-
born and the bondmen? Servitude was not
therefore a thing pecuhiat to the Romansy; nor
Liberty and nobility to the Barbarians

‘This very same law says 4 that if a Burgun
dian freedman had not given a certain sum to
his master, nor received a third share of a Ro-
man he was always supposed to belong to hus
master’s family The Roman proprietor was
thercfore free, since he did not belong to an
other person’s famly, he was free because his
third portion was a mark of Liberty

‘We need only open the Salicand Ripuanan
laws to be sausfied that the Romans were no
more1n a state of servitude among the Franks
than among the other conquerors of Gaul

The Count de Boulamwvilliers is mistaken in
the capital pont of i system he has not
proved that the Franks made a general regula
tion which reduced the Romans 1nto a kind of
servitude

As thus author’s work 1s penned without art,
and as he speaks with the simplieny frankness,
and candour of that ancient nobility whence
he descends, every one s capable of judging
of the good things he says, and of the errorsin
to which he has fallen I shall not, therefore,
undertake to criticse him, I shall only ob-
serve that he had more wit than enlighten

ment, more enlightenment than Jearming,
though fus learning was not contempuible, for
he was well acquainted with the most valu
able part of our history and laws

“The Count de Boulainvilliers and the Abbé
du Bos have formed two different systems one
of which seems to be a conspiracy agaunst the

1Ti 5y

2 [hicis confirmed by the whote ttle of the code
de Agricolu et Censuss, et Colonyy

30026 §§1,2
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meet there with the constellation of the Ser

ent avoid going too much to the Jeft, you
will there fall in with that of the Altar. keep
m the middle.”®

11 The same Subject continued What first
gave rise to the notian of a general regulation
made at the time of the conquest was our
meeting with an immense number of forms of
servitude 1n France, towards the beginning of
the third race, and as the continual progres
sion of these forms of servitude was not pef
cewved, people imagined mn an age of obscur-
1ty a general law whuch was never framed.

‘Towards the commencement of the first
race we meet with an infinite number of free-
men, both among the Franks and the Ro-
mans, but the number of bondmen increased
to that degree, that at the begmming of the
thurd race all the husbandmen and almost all
the inhabuants of towns had become bond-
men ® and whereas at the first period, there
was very nearly the same admumstration 11
the cities asamong the Romans, namely, a cor-
poration, a senate, and courts of judicature, at
the other we hardly meet with anythung but 2
lord and lus bondmen

‘When the Franks, Burgundians, and Goths
made their several imvastons, they seized upon
gold, silver, mavables, clothes men, women,
boys, and whatcver the army could carry, the
whole was brought to one place, and divided
among the army T History shows that after the
first scttlement, that 13, after the first devasta
tion, they entered mto an agrecment with the
inhabitants, and left them all theie pobuical
and el nights This was the law of nationsin
thaose daye, they pluedered, everythung 1 time
of war, and granted esverything 1n time of
peace Were 1t not so, how should we find both
1n the Salic and Burgundian laws such a ium
ber of regulations absolutely contrary toa gen
eral senvitude of the people?

But though the conquest was not jmmedi-
ately productise of servitude, 1t arose never

PR TIIN
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theless from the same law of nations which
subsisted after the conquestt Opposition re
volts and the taking of towns were followed by
the slavery of the mhabiants And not to
mention the wars which the conquenng na

continually to cavil wars between brothers or
nephews n whach this law of nations was con
stantly practised servitudes of course became
more general m France than i other coun
tries and this 15 I believe one of the causes
of the difference between our French laws and
those of Italy and Spain 1n respect to the
night of sergniories

The conquest was soon over and the law of
nations then 1n force was productive of some
servile dependences The custom of the same
Iaw of nations which obtained for many ages
gave a prodigious extent to those servitudes

Theodoric? mmagiming that the people of
Auvergne were not faithful to him  thus ad
dressed the Franks of his division  Follow
me and I will earry you mnto a country where
you shall have gold siher captives clothes
and flocks n abundance and you shall re
moze all the people into your own country

After the conclusion of the peace between
Gontram and Chilpenic the troops employed
m the siege of Bourges havine had orders to
return carned such a cons:derable booty away
with them that they hardly left either men or
cattle i the country

Theodoric hing of Italy whose spimit and
policy 1t was ever to distingmish hymself from
the other barbarian kings upon sending an
army into Gaul wrote thus to the general 4 It
15 my will that the Roman laws be followed
and that you restore the fugitii e slaves to their
nght owners The defender of Iiberty ought
1ot to encourage servants to desert their mas
ters Let other kings delight 1 the plunder
27 devananion of the 1owns whith they have
subdued we are destrous to conquer in sucha
manner that our subjects shall lament their
having fallen too late under our goyernment.
It 1s evadent that hus intention was to cast odt
um on the kings of the Franks and the Bur
gundians and that he alluded n the aboe
passage to their particular law of nations

Yet this law of nattons conunued in force

1See the L res of the Sants footnote 7 below
2 Gregory of Tours 1

3bid g

4Cass odorus 11 43
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under the second race king Pepms army
having penetrated into Aquitaine returned to
France loaded with an mmmense booty and
with 2 number of bondmen as we are m
formed by the annals of Metz®

Here might I quote numberless authorities ¢
and as the public compassion was rased at the
sight of those miseries as several holy prelates
beholding the captives in chains employed
the treasure belonging to the church and sold
even the sacred utensils to ransom as many as
they could and as several holy monks exerted
themselves on that occasion 1t 13 m the Lives
of the Samts that we meet with the best ex
Pplanations on the subject” And although 1t
may be objected to the authors of those lives
that they have been sometimes a Little too cred
ulous in respect to things which God has cer
tainly performed 1if they were in the order of
hisp. e yetwe draw highe
thence with regard to the manners and usages
of those times

‘When we cast an eye upon the monuments
of our history and laws the whole seems to be
an mamense expanse a boundless ocean 3 all
those fnigid dry msipid and hard writings
must be read and devoured in the same man
ner as Saturn 1s fabled to have devoured the
stones

A sast quantity of land which had been i
the hands of freemen® was changed 1nto mort
mam When the country was stripped of 1ts
free inhabitants those who had a great mult
tude of bondmen ether took large territanies
by force or had them yielded by agreement
and buwilt villages as may be seen 1 different
charters On the other hand the freemen who
culuvated the arts [ound themselves reduced
to exercise those arts 1n a state of servitude
thus the servitudes restored to the arts and to
agriculture whatever they had lost

It was a customary thing with the propne
tors of lands to give them to the churches 1
order 1 hald, them themselues by 2 quut rene.
thinking to partake by their serutude of the
sanctity of the churches

£ In the year -63
¢See tle anmlvof Fuld m the year 730 Paulus

Julan &e
10ud Vet 1 298
*Exen the bushar tmen themselies sere nat alt
staves see the Leg 18 13 Cod de Azveals e
Censitis et Colonis and Leg 2o of the same utle.
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12 That the Lands belonging to the Diwision
of the Barbartans pard no Taves A peoplere
markable for their sunphaty and poverty a
free and martial people who lived without
1ny other industry than that of tending ther
flocks and who had nothing but rush cottages
to attach them to their Jands * such a people 1
say must have followed thewr chiefs for the
sake of booty and not to pay or to rasse taxes
The art of tax gathening was msented later
and when men began to enjoy the blessings of
other arts
The temporary tax of a prtcher of wine for
every acre T which was one of the exactions of
Chulperic and Fredegonda related only to the
Romans And indeed 1t was not the Franks
that tore the rolls of those taxes but the clergy
who 1n those days were all Romans 3 The bur
den of thts tox lay chielly on the inhabrtants
of the towns ¢ now these were almost all 1n
habited by Romans
Gregory of Tours relatess that a certam
judgewasobliged after the death of Clulpenic
totakerefuge 1nachurch for having under the
regn of that prince ordered taxes 1o be levied
on several Franks who 1n the reign of Chulde
bert were mgenm or freeborn  Aultos de
Franeis qus tempore Childeberts regis igenus
fuerant publico tributo subegit Therefore the
Tranks who were not bondmen paid no taxes
There is not a grammatian but would turn
pale to sec how the Abb¢ du Bos has inter
preted this passage ¢ Hle abserves that in those
days the frecdmen were also called ingenur
Upon this supposition he renders the Latin
word tngenu: by the words freed from tax
es, 2 phrase which we ndeed may use In
French as we say freed from cares freed
from pumishments  but tn the Latin tongue
such expressions as ingenty a trebutis iberting
a trabutis manumiss tnbuiorem would be
quite monstrous,
Parthenus says Gregory of Tours T had lLike
ta have been put to death by the Franks for

1Sce Cregony of Tours i
bt v 2%

B

aLife ol St Andiys

s ook st

SEstallidmertaf i e Fremeh M navely ui 1y

| 315
Sec alunus u p a8
Thork it g6
Yok posag

MONTESQUIEU

BOOK XXX

was says he a surcharge

We find in the law of the Visigoths? that
when 2 Barbarian had seized upon the estate
of 1 Rom1n the judge obliged him te sell xt
to the end that this estate might continue o
be tnbutary consequently the Barbarians
pard no land taxes 10

The Abbé du Bos !t who would fun have
the Visigoths subjected to taxesi? quits the
Iiteral and sprrstual sense of the lnw and pre
tends upon no other indced than an 1magtna
1y foundatron that between the establish
ment of the Goths and this law, there had
been an augmentation of taxes which related
only to the Romans But none but Father Har
duin are 1llowed thus to exercsse an arbitrary
poser over facts

This learned ruthor®? has rummaged Jusun
12n s Code! in search of laws to prove that
among the Romans, the military benefices
were subject to taxes Whence he would mnfer
that the same held good with regard to fiefs or
benefices amang the Franks But the opinion
that our fiefs derive their origin from that In
stittilion of the Romans 1s at present explod
ed it obtamed only at a ume when the Ro-
man history not ours was well understood
and our ancient records lay buried n obscur
1ty and dust

But the Abbé 15 m the wrong to quote Cas
stodorus and to make we of what was trans
acting n Italy andin the part of Gaul subject
to Theodoric n order to acquaing us with the
Practice established among the Iranks these
are thimgs which must not be confounded 1
Propose to show some time or other 1ma cer
tan work that the plan of the monarchy of
the Ostrogoths ws entircly dafferent from that
of any other government founded 1n those
days by the other Barbarian nations and that
50 far from our being enuitled to afirm that 2
pracice obtained among the Franks because
1t was established among the Ostrogoths we

LY -
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have on the contrary just reason to think that
2 custom of the Ostrogoths was not i force
among the Franks

The hardest task for persons of extensive
erudition 15 to seck their proofs m such pas
sages as bear upon the subject and to find 1f
we may be allowed to express ourselves m as
tronomtcal terms the position of the sun

‘The same author makes a wrong use of the
capitulanies as well as of the h storans and
laws of the barbarous nations When he wants
the Franks to pay taxes he appl es to free
men what can be understood only of bond
men ! when he speaks of their milieary service
he apphes to bondmen what can never relate
but to freemen 2

13 Of Taxes pard by the Romans and Gauls
in the Monarchy of the Franks 1 might here
exarmne whether after the Gauls and Romans
were conquered they continued to pay the
taxes to which they were subject under the
emperors But for the sake of brevity I shall
be sausfied with observing that if they pard
them 1n the beginming they were soon after
exempted and that those taxes were changed
mto a military service For I confess I can
hardly concetve how the Franks should have
been at Frst such great friends and afterwards
such sudden and violent enemies to taxes

A capitulary? of Lows the Debonnaire ex
plains extremely well the situation of the free-
men 1n the monarchy of the Franks Some
troops of Goths or 1bertans fiymg from the
oppression of the Moors were recerved mto
Louss domumons The agreement made with
them was that Like other freemen they should
Iollow their count to the army and that up
on a march they should mount guard and pa
trol under the command also of their count
and that they should furnish horses and ar
Tniages for baggage to the king s commussaries ¢
and to the ambassadors i their way to or from
court and that they should not be compelled
€6 pay any further impost but should be treac
ed as the other freemen

It cannot be said that these were new us-
ages introduced at the commencement of the

Byg ars 1 2
4 They were not of 1 ged to furnush any to the
ount~Iiid art 5
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second race ‘This must be referred at least to
the muddle or to the end of the first A capitu
lary of the year 8645 says in express terms that
1t was the ancient custom for freemen to per
form mulitary service and to furmish hikewise
the horses and carriages above mentioned du
tres particular to themselves and from which
those who possessed the fiefs were exempt as
Ishall prove herealter

Thisisnotall there was a regulation which
hardly permitted the imposing of taxes on
those freemen ¢ He who had four manors w1s
obliged to march against the enemy ? he who
had but three was Joined with a freeman that
Tad only one the latter bore the fourth part
of the other s charges and stayed at home In
ke manner they jomed two freemen who
had each two manors he who went to the
army had half lus charges borne by him who
stayed at home

Agamn we have an infinite number of char
ters m which the pnivileges of fiefs are grant
ed to lands or districts possessed by freemen
and of which I shall make further menuon
hereaiter ¢ ‘These Jands are exempted from all
the duties or services which were required of
them by the counts and by the rest of the
king s officers and as all these services are par
ucularly enumerated without making any
mentton of taxes it 1s mamfest that no taxes
were imposed upon them

It was very natural that the Roman system
of taxation should of tself fall out of use 1n
the monarchy of the Franks it was a most
complicated device far above the conception
and wide from the plan of those simple peo-
ple Were the Tartars to overrun Europe we
should find 1t very difficult to make them com
prehend what 1s meant by our financiers

“The anonymous author of the hife of Lours
the Debonnaire * speaking of the counts and
other officers of the nation of the Franks
whom Charlemagne establ shed in Aqurtania
says that he entrusted them with the care of

The connts are forb dden to deprive them of
therr horses ut hostem facere et deb tos pare

ing to a farm mhere $here were bondmen witnes
he cap tulary of thevear € 3 gpud ytvocun ¢
14 agamst those w1a drove the bondmen from
their Mansus

3Sec below chapter 20 of th s book-

#1n Dechesne + p 387

-~



256 MONTESQUIEU

. L otamt

prince had Lept his demesnes mn hus own

hands and employed hts bondmen 1n 1mprov

mg them But the mdicuons the capitations

and other imposts raised at the time of the em
Lo S a e

In the same Iustory ! we find that Lows the
Debonnaire having been to wait upon his fa
ther in Germany this prnce asked him why
he who was a crouned head came to be 5o
poor to which Louts made answer that he
was only a nomnal king and that the great
lords were possessed of 2lmost all his de
mesnes that Charlemagne bemng appreben
stve lest this young prince should forfeit ther
affection 1f he attempted himself to resume
whathe had inconsiderately granted appoint
ed comnussaries to restore things to their for
meT sttuation

The bishops wrining? t0 Loms brother of
Charles the Bald used these words Take
carcolyourlands thatyoumay not be obliged
to travel conunually by the houses of the
clergy and to tre their bondmen with carnz
ages Manage your affairs  continue they in
such 2 manner that you may have enough to
Ine upon and to recerve embagsies ” It 1s vy
dent that the king’s revenues m those days
consisted of their demesnes*

11 Of what they called Census Alter the Bar
banans had quitted their own country they
were destrous of reducng therr usages into
wnting but a3 they found dufficulty in writ
g German words with Roman letters they
pubilished these Taws 1n Laun

In the confusion and rapidity of the con
quest most things changed their nature n
order haweser to express them they were
obliged to make use of such old Latmn words as
were most analogous to the new usages Thus
whateser was likely to revne the tdea of the
ancient census ol the Romans they called by
tle name of census Inbutum ¢ and when

it p &
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things had no relauon at all to the Roman
census they expressed, as well as they could
the German words by Roman leuers thus
they formed the word fredum, on which I
shall have occasion to descant 1n the following
chapters

The words censys and fributum having
been employed 1n an arbitrary manner this
has thrown some obscurity on the signification
m which these words were used under our
princes of the first and second race And mod
ern authors® who have adopted particular sss-
tems having found these words 1n the wnungt
of those days 1magmed that what was then
called census was exactly the census of the
Romans and thence they 1nferred this conse:
quence that our hings of the first two races
had put themselves i the place of the Roman
emperors and made no change 1n ther ad

¢ Desides as p duties

raised under the second race were by change
and by certain restrictions comverted wto oth
ers” they inferred thence that these duties
were the census of the Romans and as since
the modern regulations they found that the
crown d were absolutely bl
they pretended that those duties which repre-
sented the Roman census and did not form 2
part of the demesnes were mere usurpation I
omut the other consequences

To apply the wdeas of the present ume o
distant ages 1s the most frustful source of error
To those people who want to modernize all
the ancient ages 1 shall say what the Egyptan
priests said to Solon O Athenuans you are
mere cluldren! ¢

15 That what they celled Census was ratsed
only on the Bondmen and not on the Freemen
The king the clergy and the lords raised reg
ular taxes each on'the bondmen of therr re-
spective demesnes I prove at wich respect to
the king by the caputulary de ¥ ifls with e
gard to the dergy by the codes of the laws of

. e

:;l Fe Al be du Bov and his follos ers



CHAP 15
the Barbarians® and 1n relation to the lords,
by the regulations which Charlemagne made
concerming this subject *

These taxes were called census, they were
economical and not fiscal claims, entirely pri
vate dues and not public taxes

T affirm that what they called census at that
time was a tax rarsed upon the bondmen This
I prove by a formulary of Marculfus contam
g a permisston from the king to enter into
holy orders, provided the persons be free
born,* and not enrolled 1n the regrster of the
census 1 prove it also by a commussion from
Charlemagne to a count! whom he had sent
nte Saxony, which contains the enfranchise-
ment of the Saxons for having embraced
Christiamity, and 15 properly a chiarter of free
dom ® This prince restores them to their for
mer civil iberty,® and exempts them from pay-
g the census It was therefore, the same
thing to be a hondman as ta pay the census, to
be free as not to pay 1t

By a kind of letters patent of the same
prince m favour of the Spaniards who had
heen recesved into the monarchy, the counts
are forbidden to demand any census of them,
or 1o deprive them of their lands That strang

Pproprietors of their lands, forbad the demand
ng any census of them

A capitulary of Charles the Bald,® given 1
favour of those very Spaniards, orders them to
be treated like the other Franks, and forbids
the requiring any census of them, consequent
Iy thus census was not paid by freemen

“The thirtieth article of the edict of Pistes re
forms the abuse by which several of the hus-
bandmen belonging to the king or to the
church sold the [ands dependent on thewr
manors to ecclesiastics or to people of their
condition, reserving only a small cottage to
themselves, by which means they asorded pay

,1Law of the Alemans, cap xxun and the Law

Baluzws 1 p goo
Tin the yEar By, ed Dalizs, u, aris. 1 and 2,
27
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g the census, and 1t ordamns that things
should be restored to thewr primitive situa
ton the census was, therefore, a tax peculiar
to bondmen

Thence also 1t follows that there was no
general census 1n the monarchy, and this 1s
clear from a great number of passages For
what could be the meamng of this capitulary?
*We ordain that the royal census should be
levied i all places where formerly 1t was law
fully levied * 1 What could be the meaning of
that in which Charlemagne!! orders his com
mussaries in the provinces to make an exact n
quury mto all the census that belonged m for
mer times to the king's demesne?? And of
that!? in which he disposes of the census pud
by those! of whom they are demanded? What
can that other capitulary mean® i which we
read, “If any person has acquired a tributary
1and® on which we were accustomed to levy
the census?” And that other, in fine 7 1n wluch
Charles the Bald! makes mention of feudal
lands whose census had from trme ymmemorral
belonged to the king

Observe that there are some passages which
seem at first sight to be contrary to what I
have said, and yet confirm it We have already
seen that the freemen mn the monarchy were
obliged only to furnish particular carriages
the caprtulary just now cited gives to this the
name of census and opposes 1t to the census
pasd by the bondmen

Besides, the edict of Pustes’ notices those
freemen who arc obliged to pay the royal cen
sus for their head and for therr cottages,® and
who had sold themsehes during the famne
The king orders them to be ransomed This 15
because those who were manumtted by the
kings letters® did not generally speaking

1 pgof
12 Capitulary of the year iz arts 10and 11
21n the year 813 art 6 ed Baluzs I, p 503
“ Capuu?m, of the yeat Big att 6
13 Book v of the Capituliries art g7 and in
serted m the law of the Lombards
1 Book v of the Caputwlanes art 37
17In the year fos art
u Caputulary of the year So5 art 8
210 the year 86) art 8¢ ed Baluzs, p ag2
0 { b
e ey et 4o

was niot general it desenves 1o be read,
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acquire a full and perfect liberty! but they
paid censum n capite, and these are the peo-
ple here meant.

We must, therefore, waive the idea of a gen-
eral and universal census, dentved from that
of the Romans, from which the nights of the
lords are also supposed to have been derived
by usurpation What was called census in the
French momrchy, sndependently of the abuse
made of that word was a particular tax 1m
posed on the bondmen by their masters

I beg the reader to excuse the trouble I
must give him with such 2 number of cita
tions Ishould be more conase did I not meet
with the Abbé du Bos’ book on the establish
ment of the French monarchy in Gau), contin
ually in my way Nothing s a greater obstacle
to our progress i knowledge than a bad per
formance of a celebrated author, because, be
fore we instruct, we must begin with unde-
cewving.

16 Of the feudal Lords or Vassals 1 have no-
ticed those voluntcers among the Germans,
who hase followed their princes 1 their sev
eral expeditions The same usage contmued
after the conquest Tacitus mentions them by
the name of companions ? the Salic law by that
of men who have vowed fcalty to the king 3
the formulanes of Marculfust by that of the
kings Antrustios® the earliest French his-
torians by that of Leudes$ faithful and loyal,
and those of later date by that of vassals and
lords?

In the Salic and Ripuarian laws we meet
with an mnfaite number of regulauons in re
gard to the Franks and only with a few for the
A The regul the
Antrustios are diffcrent from those which
were made for the other Franks, they are full
ofwhatrelates to the settling of the property of
the Franks, but mention not 2 word concern
ng that of the Antrustios Thus is because the
property of the latter was regulated rather by
the political than by the aivil law, and was the
share that fell to an army, and not the patn
mony of a family

‘The goods reserved for the feudal Jords

[EH
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were called fiscal goods, bencfices, honours,
and fiefs, by different authors, and n duifferent
times &

There 15 no doubt but the fiefs at first were
at will?* We find‘in Gregory of Tours® that
Sunegisilus and Gallomanus were depried of
all they held of the exchequer, and no more
was Jeft them thin their real property When
Gontram rassed his nephew Childebert to the
throne, he had a private conference with um,
11 which he named the persons who ought to
be honoured with, and those who ought ta be
deprived of, the fiefs 1! In a formulary of Mar
cullus # the king gises 1 exchange, not only
the benefices held by his exchequer, but like-
wise thase which had been held by another
The Iaw of the Lombards opposes the bene-
fices ta property.!* In this, our historians, the
formularzes, the codes of the different barbar-
ous nations and all the monuments of those
days are unanmmous In fine, the writers of the
book of fiefs nform usH that at first the lords
could take them back when they pleased, that
afterwards they granted thern for the spacc of
ayear,!Sand that at length they gave them for
Iife

vy Of the military Serwmee of Ireemen Two
sorts of people were bound to military service,
the great and lesser vassals who were obliged
n consequence of their fief, and the frcemen,
whether Franks, Romans, or Gauls, who
served under the count and were commanded
by lim and his officers

The name of frecmen was guen to those,
who on the one hand had no benefits or fiefs,
and on the other were not subject to the base
services of villainage, the lands they possessed
werc what they called allodial estates

The counts asserbled the frecmen,®and led

P3ee 1, L 1, ot e nen and Girjas G v
A

19 Book ix g&

nibd, i

1 Dok 1 form 3o

Book i tit 8,83

# Feudorum, i (it

351t was a kind of precarious tenure which the
lord comented o refused to renew exery yer, a1
Cll|1v hat oheer el

1 See the Capitulary of Charlemagne in the
car 812 arte gand | ed Dalunus, § p 491 and
the educt of Pistes In the yert 8y art 26, il p 180
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them agaumst the enemy they had officers un
der them who were called vicars and asall the
freemen were divided into hundreds which
constituted what they called a borough the
counts had also officers under them who were
denominated centenart, and led the freemen
of theborough or theirhundreds to the field 2

‘Thus dwvision mto hundreds 1s posterior to
the establishment of the Franks in Gaul It
was made by Clotharius and Childebert with.
2 view of obliging each district to answer for
the robberies commutted in thetr division this
we find 1n the decrees of those princes 3 A reg
ulation of this kind 1s to this very day ob-
served 1n England

As the counts led the freemen against the
enemy the feudal lords commanded also their
vassals or rear vassals and the bishops ab
bots or therr advocates* likewise commanded
theirs 3

‘The bishops were greatly embarrassed and

with themsely es §

Charlemagne not to oblige them any longer
to military service and when he granted therr
request they complained that he had deprived
them of the public esteem so that ths prince
was obliged to justify his intentions upon thrs
head Be that as 1t may when they were ex
empted from marching against the enemy Ido
not find that their vassals were led by the
counts on the contrary we see that the kings
or the bishops chose one of their feudatories
to conduct them ¥

In a Capitulary of Lows the Debonnaire 3
this prince distinguashes three sorts of vassals
those belonging to the king those to the bish
ops and those to the counts The vassals of a
feudal lord were not led against the enemy by
the count except some employment m the
king's household hindered the lord himself
from commanding them ®

1 Book. 1 of the Caputularies art 28

2 They were called Compagenses

2 Published in the year 503 ar. 1 See the Capit
vlanes ed Balun hewe regulations
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But who 15 1t that Ied the feudal lords mto
the field? No doubt the hing humself who was
always at the head of his fathful vassals
Hence we constantly find 1n the captularies 2
distinction made between the kings vassals
and those of the bishops 1 Such brave and mag
nmanimous princes as our kings did not take
the field to put themselves at the head of an
ecclesiastic mulitia these were not the men
they chose to conquer or to die with

But these Jords Likewse carried therr vassals
and rear vassals with them as we can prove by
the capatulary in which Charlemagne ordams
that every freeman who has four manors e
ther in his own property or as a benefice from
somebody else should march agamst the en
emy or follow ks Jord " It 15 evident that
Charlemagne means that the person who had
2 manor of his own should march under the
count and he who held a benefice of 2 lord
should set out along wath him

And yet the Abbé du Bos pretends®? that
‘when mention 1s made 1n the capitularies of
tenants who depended on a particular lord
no others are meant than bondmen and he
grounds Ius opmion on the law of the Visi
goths and the practice of that nation It 1s
much better to rely on the capttulanies them
selves that which I have just quoted says ex
pressly the contrary The treaty between
Charles the Bald and hs brothers notices also

We may therefore conclude that there
were three sorts of military services that af
the king s vassals who had other vassals un
der them that of the bishops or of the other
clergy and therr vassals and i fine that of
the count who commanded the freemen

Not but the vassals might be also subject to
the count as those who have a particular
command are subordinate to him who s 1
vested with a more general authority

e even find that the count and the king s

us p g0
were made by

4 Advocal

*Caputulary of Charlemagne i the year 812

it Capriunaty 01 Lie yeat Buy @ 4y
edition of Daluzins p 618.

% Capitutary 11 m the yeat Sa¢ art 7, edion of
Balunus § p 494

mght oblige them to pay the
fine when they had not fulfilled the engage
ments of therr fief In hike manner, if the
king s vassals commutted any outrage!* they

19 Capitutary 1 of the year 812 ant g edition of
Balunus i p 490

111n the year 812 c2p 1 edition of Baluzius p
%% Establishment of the French Monarchy, m
book A eap w p 209

13 Capitulary of the year 832 art 11 apud vermus

pelatiurn cdition of Raluzius Is p 289 /\
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were subject to the correction of the count,
unless they choose to submit rather to that of
the king

18 Of the double Service Tt was a fundamen
tal principle of the monarchy that whosoever
was subject to the military power of another
petson was subject also to his cvil junsdiction
Thus the Capitulary of Louts the Debonnaire !
i the year 815 makes the mulitary power of
the count and his avil Jurisdiction over the
freemen keep always an equal pace Thus the
placita? of the count who carnied the freemen
agamst the enemy were called the placita of
the freemen 3 whence undoubtedly came this
maxym that the questions relating to Liberty
could be decided only in the count s plactia,
and not 1n those of hts officers Thus the count
never led the vassalst belonging to the bishops,
or to the abbots aganst the enemy because
they were not subject to hus avil purisdiction
“Thus he never commanded the rear vassals
belonging 10 the king s vassals Thus the glos
sary of the English laws informs us® that those
to whom the Saxons gave the name of Coples
wetre by the Normans called counts, or com
panions, because they shared the justicrary
fines with the king Thus we see that at all
times the duty of a vassal towards his Jord?
was to bear arms$ and to try his peers o his
court

One of the reasons which produced this con
nection between the judiciary night and that
of leading the forces against the enemy was
because the person who led them exacted at
the same time the payment of the fiscal duties
which consisted 1n some carnage services due
by the frecmen and ingencral in certain judi
ciary profits of which we shall ereat hereafter

The Jords had the right of administering
Justice 1 therr fief by the same prinaple ag
the counts had 1t in their counties And 1n
deed the counuies in the several vanatons

14rt ¢ = and the counal 1n verno palatio of
the year B3 ant 8 edition of Baluzius u p 17

10r avwes

3Capuulanes book w of the Collection of An
geense art 53 and it ¢ fifth @pitulary of Lous the

Dels nnatre in (he year f1g9 ant 14 edinon of
Bay s 2 p Beg
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that happened at different tumes always fol
lowed the vanations of the fiefs both were
governed by the same plan and by the same
principles Inaword the countsin theur coun
ties were lords and the lords 1n ther seign
ories were counts

It has been a mistake to consider the covnts
as avil officers and the dukes as military com
manders Both were equally avil and mulary
officets ¥ the whole difierence consisted i the
dules having several counts under him
though there were counts who had no duke
over them as we learn from Fredegarius

It will be imagined perhaps that the gov
ernment of the Franks must have been yery
severe at that ume since the same officers
were inyvested with a military and avil pover
nay even with a fiscal authonty over the sub-
jects whichin the preceding books 1 have ob

served to be distinguishing marks of
But we must not beliese that the counts
ed jud, by th ] and 2

P 5

muinistered justice 1 the same manner as the
bashaws 1in Turkey m order to judge affairs
they assembled a kind of assizes where the

formulas 1 the laws of the Barbanans and
m the capitularies 1t 18 proper to observ®
that the functions of the count of the Grafio
or fiseal judge and the Centenarus were the
same that the jdges the Rathumburghers
and the aldermen were the same persons ud
der different names These were the count$
assistants and were generally seven 1n num
ber and as he was obliged to have twelve per
sons to judge ¥ he filled up the number with
the principal men

But whoever had the yurisdiction the king
the count the Grafio the Centenarius the
lords or the clergy they neser tried causts
alone and this usage which derned its ongit
from the forests of Germany was stll con
tinued even afier the fiefs had assumed a new
form

?Sec Marculfus 1 form 8 wh ch conwins the
letters guven to a duke patricihn or count an
mets them with the avil qurisdiction and the

Cange 1n the word fons fommnes

1pert naf e e somctimen there were noné
but principal men See the appendix 10 the for
mularies of Marculf 1s 53
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With regard to the fiscal power s nature
was such that the count could hardly abuse
1t The nights of the prince 1n respect to the
freemen were so simple that they consisted
only, as we have already observed, 1 certamn
carriages which were demanded of them on
some public occasions * And as for the judict
ary nghts, there were laws which prevented
misdemeanors 2

acquainted with the laws and manners of the
German nations, I shall, therefore pause here
awhile, n order to inquire into those man
ners and laws

It appears by Taatus that the Germans
knew only two capital crimes they hanged
traitors, and drowned cowards, these were the
only public crimes among that people When
a man had mjured another, the refatives of
the person njured ook share 1 the quarrel,
and the offence was cancelled by a satisfac
tion 3 This satisfaction was made to the per
son offended, when capable of receiving 1t,
or to the relatives if they had been mjured in
common, or if by the decease of the party ag
grieved or injured the satsfaction had de-
volved o them

In the manner mentioned by Tacitus these
satisfactions were made by the mutual agree-
ment of the parties, hence in the codes of the
barbarous mations these satsfactions are
called compositions

‘The law of the Frisians! 1s the only one I
find that has left the people in that situation
m Which every family at variance was 1n some
measure 1n the state of nature, and 1n which
bemg unrestrained either by a political or
il law, they might give freedom to their re-
lenge ull they had obtamed satisfaction
Een this law was moderated a regulation was
maded thas she persan whase Jufe was sought
after should be unmolested 1n his own house
as als0 1n going and coming from church and
the court where causcs were tried

The compulers of the Salic law® cite an an

1And some tolls on rivers of which 1 have

fSalicLaw wr 8 §1 ut 17 §3
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cient usage of the Franks, by which a person
who had dug a corpse out of the ground 1n
order to strip 1t should be banished from so-
ciety till the relatives had consented to his be-
ing re admutted And as before that time strict
orders were 1ssued to every one, even to the
offender’s own wife, not to grve him a2 morset
of bread, or to recetve him under their roofs,
such a person was In respect to others, and
others 1n respect to him i a state of savagery
till an end was put to this state by 2 compost-
tion

This excepted, we find that the sages of the
different barbarous nasons thought of deter
mining by themselves what would have been
too long and too dangerous to expect from the
mutual agreement of the parties They took
care to fix the value of the composition which
the party wronged or mjured was to recene
All those barbarian laws are in this respect
most admirably exact, the several cases are
mrnutely disttngwished,? the crrezmstances are
wesghed the law substitutes ttself in the place
of the person mjured and 1nsists upon the
same sausfactron as he hireself would have de-
manded 1n cold blood

By the establishing of those laws, the Ger-
man nations quitted that state of nature n
which they seemed to have hved 1 Tacrtus®
time

Rothars declares, i the law of the Lom
bards ® that he had increased the compositions
allowed by ancient custom for wounds to the
end that, the wounded person being fully saus-
fied 21l enmities should cease And indeed as
the Lombards from a sery poor people had
grown nich by the conquest of Italy, the an-
cent compositions had become frelous, and
reconalements prevented I do not question
but this was the mouve which obliged the
other chrefs of the conquertng nations to ke
the different codes of laws now extant

The principal compostsion was that which
the murderer paid 1a the relatines of the de-
ceased The difference of conditions produced
a difference in the compositions * Thus in the
law of the Angl there was a composition of
six hundred sous for the murder of an adeling
o hundred for that of a freeman and thirty
for hilling a bondman, The largeness there-

#5ce the law of the Angl: tit © §5 1,2 and 4
sid tit 5 § 6 the law of the Ravarians uL 1
@p & g and the law of the Irivans, tit. 15 o
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fore of the composttion for the life of 2 man
was one of s chief privileges, for besides the
distinction 1t made of lus person, 1t likewise
established a greater security in his favour
among rude and botsterous nations

This we are made sensible of by the law of
the Bavarians 11t grves the names of the Ba
1arian famihes who receised a double com
positron because they were the first after the
Agilolfings ? The Agtlolfings were of the ducal
race, and 1t was customary with tlus nation to
choose a duke out of that famly, these had a
quadruple composition The composition for
2 duke exceeded by a thurd that which had
been established for the Agilolfings * Because
he 1s 2 duke " says the faw, * a greater honour
15 paid to him than to lus relatives *

All these compositions were vilued 1n
money But as those people especially when
they Inned 1n Germany had very little specre,
they might pay 1t in cattle corn, movables,
arms dogs hawks lands &c¥ The law rtself
frequently determined the value of those
things which explains how 1t was possible
for them to have such a number of pecuniary
purnsshments with so very hittle money 4

These laws were therefore employed 1n ex
actly determining the difference of wrongs in
Jurses and cnmes  to the end that every one
might know how far he had been mnjured or
offended the repiration he was to recewve
and especially that he was to receive no more

In this Light 1t 1s easy to conceive that 2
person who had taken revenge after having re
cened sansfaction was guilty of a hemous
erime This contuined a public as well as a
private offence it was a contempt of the law
of iself a cime which the leguslators never
failed to punish $

There was anather crime which above all
others was considered as dangerous when
those people lost something of thewr spinit of
independence and when the kings endea

1 x¢
*Hondra Ous Sagana Habalngus Anoiem
1

3 Thus the law of Ina salued life by a certain
sim of money or by 3 certan poruen of land
Leget Inae regus tunlo de titheo regio de prisers
Anglorum legibus ~Cambudge 1611

#%¢c the law of the Sixons which makes thus
same regulation for several people cap xyiu See
2l the law of the Riptariane t 36 § 11 the
law of the Basanans tit 1 &4 10 and 11

35ce the Law of the Lombards § ut 15§ 21
itid,1 Ut g €38 34 sbid § g8 and the Capitu
tary of Chatlemagne in the year foz @p xXxn
€containing an instruction green 1o those whom he
sent knto the prosinces
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soured to establish 2 better ¢rvil admumstra
tion, this was the reflusing to give or to recene
satisfaction ¢ We find 1n the different codes of
the laws of the Barbarans that the leguslators
were peremptory on this arucle 7 In effect a
person who refused to recene sausfaction
wanted to preserve his tight of prosecution
he who refused to gie 1t left the night of
prosecution to the person tnjured, and thiss
what the sages had reformed mn the institu
tions of the Germans, whereby people weren
sited but not compelled to compositions

1 have just now made mention of a text of
the Salic law, in which the legisiator left the
party offended at liberty to recesve or to refuse
satisfactton 1t 1s the law by wlich a person
who had striipped a dead body was expeiled
from society ull the relatives upon recerving
satisfactson pettioned for hss bemng re admrt

It would have been absolutely unjust to
grant a composition to the relatives of a rob
ber killed m the act, or to the relatises of 2
woman who had been repudiated for the
crime of adultery The law of the Bavanans
allowed no compositions 1n the like cases but
punished the relanses who sought revenge®

It 1s no rare thing to mect with composi
tions for mmvoluntary actions in the codes of
the Jaws of the Barbanians The law of the
Lombatds 1s gencrally very prudent it or
dained™ that m those cases the compositions
should be according to the person s generosity
and that the relatnes should no longer be
permutted to pursue their resenge

Clotharius IT made a very wise decree, he
forbad the person robbed to recetve any

-~ .

. - .

self upon the spot and in the first transpost of

assion See alo the Capuutlaries of Charfemagne
in the year 7,0 cp < in the year oz, ap
xxut and 1bo thit of the year Roj c1p 3

4 The compilers of the faw of the Ripuanans
seem to huve softened this See the &,th title of
those Tans

35¢e the decree of Tasullon De Popularibus
Iegibus 31t 8 4 10 16 1y the law of the Angl,
e s §4
18 Bool s it Ix,§4
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clandestine composition and without an or
der from the judge ! We shall presently see the
motnve of ths law

20 Of what was afterwards called the Juns
diction of the Lords Besides the composition
which they were obliged to pay to the relatives
for murders or myuries they were also under
a necessity of paymg a certain duty which the
codes of the barbarian laws called fredum® I
ntend to treat of 1t at large and m order to
give an 1dea of 1t I begin with defining it asa
i fat

1he administration ot justice among those
rude and unpolished mations was nothing
more than granting to the person who had
committed an offence a protection aganst the
‘engence of the party offended and obliging
the latter to accept of the satisfaction due to
him msomuch that among the Germans con
trary to the practice of all other nations jus
tice was adm mistered 1n order to protect the
criminal against the party injured

The codes of the Barbarsan laws have grven
us the cases 10 which the freda mught be de
manded When the relatives could not prose-
cute they allowed of no fredum and indeed
when there was no prosecution there could be
no composition for a protection agamst it
Thus n the Jaw of the Lombards* 1l a per
son happened to kill a freeman by acadent
he paid the value of the man killed sithout
the fredum because as he had killed him
voluntanly 1t was not the case 1 which the
relatnes were allowed the night of prosecu
ton Thus mn the law of the Ripuarans!
when a person was killed with a piece of
wood or with any instrument made by man
the instrument or the wood were deemed cul
pable and the relahves seized upon them for
their ovn use but were not allowed to de
mand the fredum

In Like manner when a beast happened to
kill a man the same law established 2 com
position without the fredum because the rela

P 512
TBook i tt g §17 ed Lindembrock
4Tt =0,
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tives of the deceased were not offended &

In fine 1t was ordamed by the Sahc law®
that 2 culd who had commutted 2 fault before
the age of twelie should pay the composition
without the fredum as he was not yet able to
‘beararms he could not be mn the case 1n which
the party myured or his relatives had 2 night
to demand sausfaction

It was the crrminal that paid the fredum for
the peace and security of which he had been
deprrved by hus cime and wh ch he might
recover by protection But a child did not lose
this security he was not a man and conse-
quently could not be expelled from human
soctety

Thus fredum was a local night 1n favour of
the person who was judge of the district 7 Yet
the Jaw of the Ripuarians® forbade him to de
mand 1t humself 1t ordained that the party
who had gamed the cause should recerve 1t
and carry 1t to the exchequer to the end that
there might be a lasting peace says the law
among the Ripuanans

The greatness of the fredum was propor
tioned to the degree of protection thus the
fredum for the king s protectron was greater
than what was granted for the protection of
the count or of the other judges ?

Here I see the onigin of the junsdiction of
the lords The ficfs comprised very large ter
ritories as appears from a vast number of
records I have already proved that the kings
taned no taxes on the lands belonging to the
drvision of the Franks much less could they
reserve to themselves any duties on the fiefs
Tl ose who obtamed them had in this respect
a full and perfect enjoyment reaping every
possthle emolument from them And asoneof
the most cons:derable emoluments was the
pusticiary profits (freda) ' which were recenved
according to the usage of the Franks it fol
lowed thence that the person seized of the fief

$Tit 46 See also the law of the Lombards §
ap xu § 3 Lindembrocks edton s caball s

*Tit 28 §6

TAs appears by the deaee of Clothanus If in
the year 59,

T &

¥ Cap ¢ lare ancerts anni spm Batuznus 1 p
515 and 1t 13 to be obserned that what was ciled
fredum or farda in the mon ments of the frst
race 1 known by the name of bann mn those
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was also serzed of the Jurisdiction the exercise
of which consisted of the composttions made
to the relatives and of the profits accruing to
the lord 1t was nothing more than ordering
the payment of the compositions of the law
and demanding the legal fines We find by the
formularies containmg confirmation of the
perpetuity of a fief 1n favour of a feudal Jord !
or of the prvileges of fiels i favour of
churches ? that the fiefs were possessed of thrs

the territory 1n order to exercise any act of
Judicature whatsoeser or to demand any Judi
cary emolument When the kings judges
could no longer make any demand in a dis
trict they never entered 1t and those to whom
this district was left performed the same func
uons as had been exerased before by the
Judges

The kings judges are forbrdden also to
oblige the partes to give security for theirap
pearing before them 1t belonged therefore to
the person who had received the territory in
fief to demand this secunity They mention
also that the hing s commussarnies shall not
sist upon being accommedated with a lodg
g n effect they no longer exerased any
function 1 those districts

The admimstration therefore of justice
both in the old and new fiels was a right in
herent in the very fief 1sedf a lucrauve night
which constituted a part ol 1t For thes reason
1t had been constdered at all tmes m this
Iight whence this ma<im arose that junsdic
tions are patrimonial tn France

Some have thought that the jurisdictions
denived therr ongin from the manumissions
made by the kings and lords m favour of
their bondmen But the German nauons and
those descended from them are not the only
people who manumitted their bondmen and
yet they are the only people that established
patnmonial junsdictions Besides we find by
the formularies of Marculfus* that there were
freemen dependent on these junsdictions in
the carhiest umes the bondmen were there
fore subject to the junsdiction because they

D T S,
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were upon the terntory, and they did not give
nise to the fiefs for having been annexed to
the fief

Others have taken a shorter cut the lords
sty they (and this 15 all they say) usurped the
jurisdictions But are the nations descended
from Germany the only people 1n the world
that usurped the rights of princes? We are suf
ficiently informed by history that several other
nations have encroached wpon thar sover
ergns and yet we find no other mstance of
what we call the jurisdrction of the lords The
ongin of 1t 15 therefore to be traced in the
usages and customs of the Germans

Whoeser has the curtosity to look snto Loy
seau’ will be surprised at the mnner in wlhich
this author supposes the lords to have pro-
ceeded 1n order to form and usurp thewr dif
ferent junisdictions They must have been the
most artful people 1n the world they must
have robbed and plundered not after the
manner of a military natton but as the coun
try justices and the attorntes rob one anather
Thase brave warriors must be said to hme
formed a general system of politics through
out all the provinces of the kingdom and 1n
so many other countrses in Lurope Loyseau
makes them reason as he himself reasoned 1
hus closet

Once more if the junisdiction was niot a de-
pendence of the fief how come we everywhere
to find that the service of the fief was t0 at
tend the king or the lord both 1n their courts
and in the army?*

2t Of the Terntonal Junsdiction of the
Churches The churches acquired very consid
erable property We find that our kings gnve
them great seigniories that 1s great fiefs and
we find junisdictions established at the same
tme in the demesnes of thosc churches
Whence could so extraordinary a privilege de-

from 1t A sexgniory was given to the church
and 1t was allowed to enjoy the same privileRes
as af 1t had been granted to a vassal It w13
also subjected to the same service a8 1t would
have paid to the state if 1t had been given 10
alayman according to what we have already
observed

The churches had therefore the ught of de-
manding the payment of compostrons in their

8 Treatne of village jurisdictions Loyseaut

#5ce Du Cange an'the word homrmsm
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upon the territory to demand these freda and
1o exercrse acts of Judicature the night which
ecclesiastics had of admimstenng justice 1n
their own ternitory was called immumity 1n
the style of the formularies of the charters
and of the capatularies t

The law of the Ripuarians' forbids the
freedom of the churches? to hold the assem
bly for admmistering justice 1n any other
place than m the church where they were
minumitted ¢ The churches had therefore jur
isdictions even over freemen and held therr
placita in the earliest times of the monarchy

I find n the Ltves of the Samtss that Clovis
gave to.a certain holy person power over a
district of six leagues and exempted 1t from
all manner of yunisdiction ‘This I believe 15
a falsity but 1t 1s a talsity of a very ancient
date both the truth and the fiction contained
m that life are 1 relation to the customs and
laws of those times and 1t 15 these customs
and laws we are mvestigating ©

Clotharus IT orders the bishops or the no-
bility who are possessed of estates in distant
Parts to choose upon the very spot those who
are to admimster justice or to Tecenve the
judiciary emolurments 7

The same prince regulates the judiciary
power between the ecclesrastic courts and his
officers? The Capstulary of Charlemagne 1n
the year 8oz prescribes to the bishops and ab-
bots the qualifications necessary for their offi
cers of yustice Another capitulary of the same
prince mhibits the royal officers® to exerase
any Jurisdiction over those who are employed
i culuvating church lands except they en

made a declaraton that the vassal belongimg
1$ee Marcultus 3 form 3 4

$Matium

3Tuas Cerriers Episcopr Tolosan ap d Bol
landianos 16 Man

#Sec aho the 1fe of St M=lanis and that of
St e cola

71In the council of Panis in the year 615 art 19
Scealoart 12

bid art 5

*In ti c law of the Lombards n1 it 44 @pn
Lin lclmx rock s edition
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to the respectin e churches are within therr 1m
munity ! The Capitulary of Charlemagne 1n
the year 806 ordans that the churchesshould
have both crimunal and avil junsdiction over
those who Ine upon their lands 2 In fine as
the capitulary of Charles the Bald®* distn
guwhes between the hing s jurisdiction that
of the lords and that of the church I shall
say nothing further upon this subject

22 That the Junsdictions were established
before the End of the Second Race Ithasbeen
pretended that the vassals usurped the juris-
diction 1 their seignionies during the con
fusion of the second race Those who choose
rather to form a general proposition than to
examine 1t found 1t easier to say that the vas
sals did not possess than to discorer how they
came to possess But the junisdictions do not
owe therr origin to usurpations they are de
mved from the primitive establishment and
not from 1ts corruption

He who kills a freeman  says the law of
the Bavanans shall pay a composition to his
relatsses 1if he has any of not he shall pay it
to the duke or to the person under whose pro-
tection he had put humself in his kfetime 1
It 15 well known what 1t was to put oneself
under the protection of another for a benefice

He who had been robbed of his bondman
says the Jaw of the Alemans shall hate re
course to the price to whom the robber 15
subject to the end that he may obtatn a com
position 15

If a centenarus ” says the decree of Chil
debert  finds 2 robber mn another hundred
than his own or in the limits of our fauhful
vassals and does not drive him out he shall
be answerable for the robber or purge him
sclf by oath ¢ There was therefore 2 differ
ence between the district of the centenarnt
and thar of the vassals.

This decree of Childebert! explains the con
stitution of Clotharius of the same year which
being given for the same occasion and on the
same matter duffers only in the terms  the con
sutution calling 11 truste what by the deace

1 Letter in the year 8,3 art 7.1n the Capitu
lanes p 1o |

R
. « o —
i,
$Intheyear kg arts, rtand © R
Capitulanies by Baluzius p 1g
AR 2and
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18 styled i termunus fidelum nostrorum Mes
sieurs Bignon and Ducange who pretend that
n truste signified another king s demesne are
mustaken n thetr conjecture !

Pepin king of Italy n a constitution that
had been made as well for the Franks as for
the Lombards? after imposing penaltics on
the counts and other royal officers for prevan
cations or delays 1n the admimistration of Jus

It appears by a Caprtulary of Charlemagne 4
that the kings did not levy the freda m all
places Another capriulary of the same prince
shows the feudal laws® and {eudal court to
hase been already established Another of
Louws the Debonnaire ordatns that when a
pesson possessed of a fief does not administer
Justice ® or hinders it from bemng admymistered
the king s comnussarzes shall line m Ius house
at discretion  ull justice be administered. 1
shall likewise quote two capitulaties of
Charles the Bald one of the year 861 7 where
we find the parucular junsdictions estab.
lished with judges and subordinate officers
and the other of the year 864% where he
makes a distinction between his own seigm
ones and those of private persons

W e have not the oniginal grants of the fiefs
because they were established by the paru
tion which1s known (o have been made among
the q It cannot be
proved by onginal contracts that the junisdic
tions were at first annexed to the fiefs but 1f
1n the formularies of the confirmations or of
the if of those fiefs in pery y we
find as already has been obsened that the
Junsdiction was there established thu judia
ary sight must certainly have been tnherent i

1Sece Du Cange Glostary on the word trustis
TInserted in the Law of the Lombarde 1 nit
52 €4 It s the Caprtulary of the year ~g3y in
Batszus p i art
3Sce also the same law of the Lomt rds 11 ut
52 §2 wh ch relaces to the Capnttary of Charle
mimicolOeyear g ant a1
“Ticthrdefticyear Bz art o
3T1esecontof the year 81y arts 1¢ 20 Balu
nas e ten pogo
Capuiulare quinturs anm 819 art 1y Balu
2 l;lr:;l tion -
ictum in Carnsraco an Baliuy w1 p g2
" ‘lflh;lum utense art 18 BI’HH“‘P td‘l on
i
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the fief and onc of its chief privileges

We have a far greater number of records
that establish the patnimonial junisdtctton of
the clergy in thewr districts than there are to
prove that of the benefices or fiefs of the
feudal lords for which two reasons may be as-
signed The first that most of the records now
extant were preserved or collected by the
monks for the use of their monastenes The
second that the patnmony of the several
churches having been formed by particular
grants and by a kind of derogation from the
order establshed they were obliged to have
charters granted to them whereas the conces
sions made to the feudal lords being conse
quences of the pohiuical order they had no
occasion to demand and much less to pre

'

But the third formulary of Mareulfus suf
ficiently proses that the privileges of immun
ity and consequently that of jurisdiction
were common to the clergy and the lanty
smce 1t 15 made for both? The same ynay be
said of the constitution of Clotharius IT"

23 General Idea of the Abbé du Bos’ Book
on the Establishment of the French Monarchy
1t Gaul Before I fimsh this book 1t will not
be mmproper to write a few strictures on the
Abbé du Bos performance because my po-
tions are perpetually contrary to his and :f he
has hit on the truth I must have mussed 1t

This performance has mmposed upon 2
great many because 1t1s penned with art be-
cause the point 1n question 1s constantly sup
posed because the more 1t 1s defiaent m
proofs the more 1t abounds in probabsbities
and n fine because an nfinite number o
congectures are laid down as prinaiples and
thence other conjectures are nferred as con
sequences The 1cader lorgets he has been
doubting 1n order to begin to believe And a3
aprod fund of 1 persed
nat 1n the system but around 1t the mind 1
taken up with the appendages and neglects
the prinapl Besides such a vast mulutude
of researches hardly permits one to imaginé
that nothing has been found  the Jength of
the way makes us think that we have arrned
at our Journey s end

b 1

11 have afrealy quoted It m the preceding
chapter Fprscopr tel fotentes




CHAP 24

But when we examne the matter thor
oughly we find an mmmense colossus with
earthen feet and it js the earthen feet that
render the colossus immense 1f the Abbé du
Bos system had been v ell grounded he would
not have been obliged to write three tedious
solumes to prove 1t he 1 ould have found
everything within his subject and without

and laws would have told him Do not take
so much trouble we shall be your vouchers

24 The same Subject
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quest of Clovis notwithstanding he refates
with most admirable exactness all the events
of those times still this republic remains n

visible 1n ancient authors For there 1s 2 wide
difference between proving by a passage of
Zommus! that under the Emperor Honorus

the country of Armorica? and the other prov

1nces of Gaul revolted and formed a kind of
republic and showing us that notwithstand
wmg the different pacaifications of Gaul the
Armoricans formed always a particular repub-
lic which continued tll the conquest of Clo-
vis and yet this 1s what he should have demon

strated by strong and substantial proofs in
order 1o establish his system For when we be-

o ¢l ¢ mawn Part of the System The Abbé du
Bos endeavours by all means to explode the
opimon that the I'ranks made the conquest of
Gaul According to his system our kings were
tnvited by the people and only substituted
themselves in the place and succeeded to the
nights of the Roman Emperors
Thus pretension cannot be applied to the
ume when Clowis upon Ius entenng Gaul
took and plundered the towns neither s 1t
applicable to the pertod when he defeated
Syagrius the Roman commander and con
quered the rountry which he held 1t can
therefore be referred only to the period when
Clovis already master of a great part of Gaul
by open force was called by the chowe and
affection of the peaple to the sovereignty over
the rest And it 1s not enough that Clovis was
recerved he must hase been called the Abbé
du Bos must prove that the people chose
rather to e under Clovts than under the
domtnation of the Romans or under their
own laws Now the Romans belonging to that
part of Gaul not yet invaded by the Barban
ans were according to this author of two
sorts the first were of the Armonican con
federacy who had driven away the emperor s
officers 1n order to defend themselves against
the Barbartans and to be governed by their
own laws the second were subject to the Ro-
man officers Naw does the Abbé produce any
convineing proafs that the Romans who were
sull subject to the empire called 1n Clovis?
Not one Does he prove that the republic of
the Armoricans 1nvited Clovis or exen con
¢tuded any treaty with him? Not at all So far
from bemng 1ble to tell us the fate of this re-
public he cannot even so much as prove its
exustence and notwiehstanding he pretends to
trace st from the tune of Honorius to the con

holda q entering a country and sub
duing a great part of it by force and open
violence and soon after find the whole coun
try subdued without any mention in history
of the manner of its being effected we have
suffictent reason to believe that the affarr
ended as 1t began

When we find he has mistaken this pomt
1t 15 easy to percen e that hus whole system falls
to the ground and as often as he infers a con
sequence from these prinaiples that Gaul was
not conquered by the Franks but that the
Franks were invited by the Romans we may
safely deny it.

This author proves his prinaiple by the
Roman d gnities with which Clovis was
vested he insists that Clovis succeeded to
Childeric hes father in the office of magister
militte But these two offices are xaerely of hus

e~ ~ .

known why should we give 1t another turn?

Clovis towards the end of the reign was
made consul by the Lmperor Anastasius but
what night could he recetse from an authonity
that lasted only one year? It 1s very probable
says our author that in the same diploma the
Emperor Anastastus made Clovis proconsul
And Isay 1t 1svery probable he did not With
regard to a fact for which there 13 no founda
ton the authorty of him who denies 1s equal
to that of im who affirms But I have alsoa
reason for denyimng it. Gregory of Tours who
mentons the consulate says nevera word con
cerning the proconsulate And even this pro-
consulate could have lasted only about six

VH oy v
Lbr i
3%ol u book IIT 18 p 270
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months Clovis died 2 year and 2 half after he
was created consul, and we cannot pretend to
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I could undertake to prove, by following
this author’s method that the Grecks never
d Persia I should set out with men

make the pro late an y office.
In fine, when the consulate, and, if you will,
the proconsulate, were conferred upon him,
he was already master of the monarchy, and
all lus nights were established

The sccond proof alleged by the Abbé du
Bos 13 the renunaiation made by the Emperor
Justman 1n favour of the chuldren and
grandchildren of Clovis, of all the nghts of

formed the condiusons of 1t Besides, the kings
of the Franks were masters and peaceable sov-
ereigns of Gaul Justimian had not one foot of
ground sn that country the western empire
had been destroyed a long time before, and
the eastern empire had no right 10 Gaul, but
as representing the emperor of the west These
were rights upon nghts, the monarchy of the
Franks was already founded the regulation of
their establishment was made, the reciprocal
nights of the persons and of the different na
tions who lised in the monarchy were admit-
ted, the laws of each nauon were given and
even reduced to wnting What, therelore,
could that foreign renunciation avail toa gov
ernment already established?

What can the Abbé mean by maksng such a
parade of the declamations of 2ll those bish
ops, who amudst the confusion and total sub-
sersion of the state, endeavour to flatter the
conqueror? What else 1s implied by flattening
but the weakness of him who 1s obliged to flat-
ter? What do rhetoric and poetry prove but
the use of those very arts? Iy it possible to help
being surprised at Gregory of Tours who,
after mentioning the assassinations commutted
by Clows, says that God Ind his enemies
every day at hus feet because he walked 1n hus
12385 S ho doubs bay she clergy nere glad of
Closis s comversion and that they even reaped
great advantages from 1tp But who doubts at
the same ume that the people experienced all
the muscries of conquest and that the Roman

' s
"
exer seized with o great a degree of midness
But to render all the Abb¢ du Bos conse
fjuences true they must not only hase made
no change among the Romans but they must
cven have changed themsehes.

tnon:ng the treaties wluch some of their aties
concluded with the Persians, 1 should men-
tion the Greeks who were 1n Persan pay, 33
the Franks were in the pay of the Romans
And 1f Alexander entered the Persian tern-
tones, besteged, took, and destroyed the aity of
Tyre, 1t was only a particular affair hike that
of Syagrius But, behold the Jewnsh pontft
goes Torth to meet him Listen to the oracle of
Jupiter Ammon Recollect how he had been
predicted at Gordium See what a number of
towns crowd, as 1t were, to submit to him and
how all the satraps and grandees come t0 pay
hum obeistnce He put on the Persian dress.
this 1s Clowis® consular robe Does not Darius
offer hum one half of his kingdom? Is mot
Darnns assassinated like a tyrant? Do not the
mother and wife of Darius weep at the death
of Alexander? Were Quintius Curtius, Arnan,
or Plutarch, Alexander’s contemporaries? Has
not the mmention of prinung afforded us
great light which those authors wanted? Such
15 the history of the Establishment of the
French Monarchy in Gaul

25 Of the French Nobihty The Abbé du
Bos that at the t of
our montrchy there was only one order of
atizens among the Franks, This assertion, s
1njurious to the noble blood of our principal
families, 15 equally affronting to the three
great houses whieh successtvely gmverned this
realm The otigin of therr grandeur would
not thercfore, have been lost 1 the obscurity
of ume History might point out the ages
when they were pleberin families and to
make Chuldersc, Pepin, and Hugh Capet gen
tlemen, we should be obliged 1o trace their
pedtgree among the Romans or Saxons, that
15 among the conquercd natons

Tins ausher grovads by spunon an the
Salic law ¢ By that law, he says, 1t planly ap
pears that thete were not two different orders
of atizens among the Franks 1t allowed @
composition of two hundred sous lor the mufr-
der of any I'rank whatsoever, but among the
Romans it disunguished the king s guest for
whase death st gase a compnsition of three

1Sec the prelimimiry discourse of the Abhé dut
!

o
14e the fatablishment of the French Mon-
archy ti book \
1Fe cues the guh utle of this law, and the law
of the Ripuanians, tit 7 and 36
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bundred sous from the Roman proprietor to
whom 1t granted a hundred and from the
Roman tributary to whom 1t gave only a com
positian of forty five And as the difference of
the compositions formed the prmcipal distine
tion he concludes that there was but one or
der of citizens among the Franks and three
among the Romans
It 15 astonsshing that his very mustake did
not set hum night. And ndeed 1t would have
been very extraordinary that the Roman no
bility who lived under the domination of the
Teniloqh 3L oAt At e -
'
' ' ] »
[ 0 v
15 there that the conquenng nation should
have so ltle respect for themselves and so
great a regard for the conquered people? Be-
sides our author quotes the laws of other bar
barous nations whuch prose that they had dif
ferent crders of ctizens Now 1t would be a

Upon opeming this Taw we find that the
composttion for the death of an Antrustiot
that 15 of the kings vassal was six hundred
sous and that for the death of a Roman who
was the king s guest was only three hundred
‘We find there hkewuse that the composition’
for the death of an ordinary Frank was two
hundred sous ¢ and for the death of an or
dinary Roman was only one hundred ¢ For
the death of 2 Roman tnbutary ¢ who was a
Lind of bondman or freedman they paid a
composition of forty five sous but I shall take
no notice of thes any more than of the com
position for the murder of a Frank bondman
or of a Frank freedman because thus third
order of persans i of the quesunn.

What does our author do? He 1s quite silent
with respect to the first order of persons
among the Franks that 1s the article relating

3 Qui an truste dommted est tit 44 §4 and thiy
relates to the 1yth formulary of Marculhss de

.
T 35 33
3Tat 41 § 15
Tu 4y §7
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to the Antrustios and afterwards upon com
panng the ordinary Frank for whose death
they paid a composition of two hundred sous
with those whom he distinguishes under three
orders among the Romans and for whose
death they paid different compositions he
finds that there was only one order of citizens
among the Franks and that there were three
among the Romans

As the Abbé 1s of opmnion that there was
only one order of citizens among the Franks
1t would have been lucky for him that there
had been only one order also among the Bur
gundians because therr kingdom constituted
one of the prinaipal branches of our mon
archy But in their codes we find three sorts
of p one for the or
Roman nobility the other for the Burgund:
ans or Romans of 2 muddling conditton_and
the third for these of a lower rank in both na
tions 7 He has not quoted this law

It 15 very extraordinary to see 1 what man
ner he evades those passages which press hum
hard on all sides? 1f you speak to hum of the
grandees lords and the nobility these he
says are mere distinctions of respect and not

v » 5.

only one order of eitizens among the Franks
On the other hand 3f you speak to hum of
some Franks of an mnferior rank * he says they
are bondmen and thus he mterprets the de-
cree of Childebert But I must stop here a
Iittle to mquure farther into this decree Qur
anthor has rendered 1t famous by avaling
Jumself of 1t 10 order to prove two things the
one that all the compositions we meet with in
the laws of the Barbanans were only avil fines
added to corporal pumshments which en
urely subzerts all the anaient records * the
other that all freemen were judged directly
and immediately by the king 1 wiuch 15 con
tradicted by an wifimte number of pasages
and authorities informung us of the Judic ary
order of those times 1*

This decree which was made in an assemb'y

7arts 1 ¢ and g of tit. 26 of the law of the
Burgund ans
S Lytabl shmet t of the French Monarchy 1

book 31 4 5
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of the nation,! says that, 1if the judge finds a
notor:ous robber, he must command him to be
tied, 10 order to be cammied before the king,
st Francus fuent, but 1f he 15 a weaker person

1 shall defer entering for a moment mto the
sigmification of the word Francus, and begin
with g what can be undi d by
these words, 2 weaker person In all languages
whatsoerer, every compartson necessartly sup-
poses three terms, the greatest, the less degree,
and the least If none were here meant but
freemen and bondmen, they would have said
a bondman, and not a man of less power.
Therefore debilior persona does not signify 2
hondman, but a person of a supertor condt
tion to 2 bondman Upon this supposition,
Trancus cannot mean a freeman, but a power
ful man, and this word 15 taken here in that
acceptation because among the Franks there
were always men who had greater power than
others in the state, and 1t was more difficult
for the judge or count ta chastise them This
construction agrees very well with many caput-
ulinies? where we find the cascs tn which the
criminals were to be carried before the king,
and those 1n which 1t was otherwise

It 1s mentioned 1n the Life of Lowts the De-
bonnatre 3 wnitten by Tegan, that the bishops
were the prinaipal cause of the humiliation of
that emperor especially those who had been
bondmen and such as were born among the
Barbarians  Tegan thus addresses Hebo,
whom this prince had drawn from the state of
servitnde, and made Archbishop of Rheims
‘ What recompense did the Emperor receive
{from you for so many benefits? He made youa
freemn but did not ennoble you because he
could not give you nobility after having given
you your Iberty ™

This passrige which proves so strongly the
two orders of atizens does not at all confound
the AbLé du Bos He answers thuss The
meaning of this passage 13 mot that Louis the
Det; wasincag of He-
bo 1nto the order of the nobshity Hebo, as
Archhsshop of Rheims must have been of the
fint order superior to that of the nobihty ” 1
teave the reader to Judge whether tlus be not

S Fitablshment of the French Monarchy, ill,
ook V14 p 316
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the meaning of that passage; I leave him to
Judge whether there be any question here con
cernuag a precedence of the dergy over the
nobility, *This passage proves only,” con
tinues the same wrter, “that the frce born
subjects were qualified as noblemen, in the
common acceptation, noblemen and men who
are free born have for this long time signtfied
the same thing * What! because some of our
burghers have lately assumed the quality of
noblemen, shall a passage of the Life of Louts
the Debonnare be apphed to this sort of
people? “And perhaps,” continues he stil
“Hebo had not been 2 bondman among the
Franks but among the Saxons, or some other
German nation, where the people were di
vided 1nto several orders* Then, because of
the Abbé du Bos® “perhaps,” there must hate
been no nobility among the nation of the
Franks But he never applied a “perhaps® 50
badly We have seen that Tegan distinguishes
the bishops ® who had opposed Lows the D¢
bonnarre, some of whom had been bondmen,
and others of a barbarous nation. Hebo be
longed to the former and not to the latter
Beswdes, I do not see how 2 bondman, such as
Hebo can be said to have been a Saxon or 3
German, a bondman has no famuly, and con
sequently no nation Louts the Debonnawe
manumitted Hebo, and as bondmen after
their manumussion embraced the law of ther
master, Hebo had become a Frank, and not 3
Saxon or German

1 have been hitherto acting offensnely: it
13 now tme to defend myseld. It will be ob-
Jected to me that indeed the body of the An-
trustios formed a distinct order in the staie
from that of the frecmen, but as the fiefs were
at first precarious, and afterwards for hife, this
could not form a nableness of descent, sinee
the privifeges were not annexed to an hered
atary fief This 15 the objection which induced
M de Valoss to think that there was only on¢
order of cttizens among the Franks an opil
ion which the Abbé du Bos has borrawed of
him, and which he has absolutely sposted vith
s0 many bad arguments Be that as it may, it
15 not the Abbé du Bos chat could make this
objectton For after hasing given three orders
of Roman nobulity, and the qualuy of the
king's guest for the first, e could not pretend
10 say that this ttle was a greater mark ofa
noble desceat than that of Antrustio But I

$1bid,

T1bid Py

8 De Gestss Ludotcses iv, 43 44
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must give a diect answer, The Antrustros or
trusty men were not such because they were
possessed of a fief, but that they had a fief
guen them because they were Antrustios or
trusty men ‘The reader may please to recollect
what has been said m the beginnmng of this
book They had not at that time, as they had
afterwards, the same fief but if they had not
that, they had another, because the fiefs were
given at their birth, and because they were
often granted 1n the assemblies of the nation,
and m fine, because as 1t was the nterest of
the nobility to recen e them 1t was likewise the
king s interest to grant them These famikies
were distinguished by thewr dignrty of trusty
men, and by the privilege of beng qualified
to swear allegiance for a fief In the following
book! I shall demonstrate how from the ar
cumstances of the ume there were freemen
who were permutted to enjoy this great priv
1lege, and consequently to cnter into the order
of nobulity. This was not the case at the time
of Gontram, and his nephew Childebert but
£0 1t was at the time of Charlemagne But
thoughn that prince’s reign the freemen were
not incapable of possessing fiefs, yet 1t ap
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pears, by the above-cited passage of Tegan,
that the emancipated serfs were absolutely ex
cluded Will the Abbé du Bos, who carries us
to Turkey to give us an idea of the ancent
French nobility,® will he, I say, pretend that
they ever complained among the Turks of the
clevation of people of low birth to the hon
ours and dignities of the state, as they com
plained under Lows the Debonnawe and
Chailes the Bald} There was no complaint of
that kind under Charlemagne, because this |
prince always distinguished the ancient from
the new families, which Louss the Debon
naire, and Charles the Bald did not.

The public should not forget the obliga
tion 1t owes to the Abbé du Bos for sever-
al excellent performances It 1s by these
works, and not by his history of the Establish
ment of the Trench Monarchy, we ought to
Judge of his merit He commutted very great
rmstakes, because he had more m view the
Count of Boulamvilliers’ work than hus own
subject

From all these strictures I shall draw only
one reflection 1f so great a man was mustaken,
how cautiously ought I to tread?

Book XXXI Theory oF THE FEUDAL LAws AMONG THC FRANKS, IN
THE RELATION THEY BEAR TO THE REVOLUTIONS OF THEIR MONARCHY

1 Ghanges in the Offices and tn the Fiefs The
counts at first were sent into their dustricts only
for a year, but they soon purchased the con-
tinuation of their offices Of this we have an
example i the regn of Clovis' grandchil-
dren A person named Peonius was count i
the exty of Auxerre,? he sent his son Mummo-
lus with money to Gontram, to prevail upon
hm to conunue lim 1n his employment, the
son gave the money for himself, and obtained
the father's place The kings had already be-
gun to spoil their own favours

‘Though by the laws of the kingdom the
fiels were precarious, yet they were nesther
given nor taken away m a capricious and ar-
Iitrary manner nay, they were generally one
of the prinaipal subjects debated m the na-
tional assemblies It 1s matural howerer, to
imagine that corruption crept into thisas well
as the other case, and that the possession of
the fiefs, Iike that of the counties, was con-
unued for money.

! Chapter 23
2 Gregory of Tours, 1v 42

1 shall show 1n the course of this book4 that,
mdependently of the grants which the princes
made for a certain ime there were others m
perpetuity The court wanted to revoke the
former grants this occasioned a general dis
content 1n the nation and was soon followed
by that famous revolution in French history,
whose first epoch was the amazing spectacle of
the execution of Brunchault.

That thus queen, who was daughter, sister
and mother of so many kings a queen to this
very day celebrated for public monuments
worthy of a Roman wdile or proconsul born
with an admirable genius for affaurs, and en
dowed with qualities so long respected  should

sec herself of a sudden exposed to so slow, 30
Z -1 tnerira® by o kine

. .
. .
. '
1 Establish of the French Monarchy, i,
book VT 4 p 30t
« Chapter

§ Fredeganus Chromiele, 47
4 Clothanus 11, son of Chulpenc, and the father
of Dagobert.
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displeasure for some parucular cause Clo-
tharius reproached her with the murder of ten
kings but two of them he had put to death
himself the death of some of the others was
owing to chance or to the villainy of another
queen ' and a naton that had permitted
Fredegunda to dic tn her bed 2 that had even
opposed the punishment of her fagitious
crmes ought to have been very different wath
respect to those of Brunehault

She was put upon a camel and led igno-
muniously through the army 2 certain sign
that she had given great offence to those
troops  Fredegarius relates that Protarus?
Brunchault s fnounte stnipped the Jords of
their propert; and filled the exchequer with
the plunder, that he humbled the nobiliry
and that na person could be sure of contmu
ing in any office or employment The army
conspired against him 1nd he was stabbed sn
Podem b P 1 -

famed morcover with the most [urions re
venge and sure of pershing if Brunchaults
children got the upper hand entered into a
consptracy against hymsell and whether it was
Owing to ignorance or to the necessity of his
crcumstinces he became Brunehault saceuser
and made a ternble example of that princess

‘Warnacharws had been the very soul of the

could ne longer be in the same case as the
French lords before that period and this
authority began ta render itself independent
of the regal dignity

It was Brunehault s unhappy regency which
had exasperated the nation So long as the
laws subsisted 1n therr full force no one could
grumble at having been deprived of a fief
smce the law did not bestow 1t upon hum 1n
perpermty  But when fiefs came to be ac
Qquired by avarice by bad practices and corrup
tion they complaned of being divested by
1rregular means of things that had been ureg
ularly acquired Perhaps 1f the public good
had been the motn e of the revocation of thase

1 Eredegaris Chromicle 42
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grants nothing would have been said but
they pretended a regard for order while they
o=

P
Tonger the reward or the encouragement of
senvices Brunehault from a cartupt spint
wanted to reform the abuses of the anaent
cortuption Her caprices were not owing ©
weakness the vassals and the great officers,
thinking themseh esmndanger prevented thewr
own by her run

We are far from having all the records of
the transactions of these days and the wnen
of chronicles who understood very neatly 33
much of the history of thewr tme as our peas
ants know of ours arc extremely barren ¥et
we have a constitution of Clothanius ghen 1
the counal of Pans? for the reformation of
abuses* which shows that thi prince put 3
stop to the complants that had occasioned the
revolution On the one hand he confirms alt
the grants that Iind been made or confirmed
by the kings bus predecessors * and on the ot
er he ordains that whatever had been uk:r:
from hss vassals should be restored to them

Thes was not the only concession the king
made in that counail he enjoined that what
ever had been mnosated 1 opposition to the
privileges of the clesgy should be sedressed
and he moderted the influence of the court
1n the election of bishops 1 He even reforme
the fiscal affars ordaming that all the nev
censuses should be abolished 2 and that they
should not levy any toll established since !hf’
deaths ol Gontram Sigebert and Chilperic
that 15 he abolished whatever hid been don¢
during the regencies of Fredegunda ani
Brunehault He forbad the driving of his cat
tle to graze sn private people s grounds 1 and
we shall presently see that the reformauon
was still more general 5o as to extend even t0
<l affaurs

2 How the Crol Government was reformed
Hitherto the nation had g en marks of imp2
tience and levity with regard to the chouce of

7Some time 1fter Bri nel ault s execution 1 the
Sce Baluzius s edtion of the Capilt lar

art 16
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conduct of her masters she had regulated
their differences and obliged them to come to
an agreement among themselves But now she
did what before was quite unexampled she
cast her eyes on her actual situation examined
the laws coolly, provided against their msuf
ficiency repressed violence, and moderated
the regal power

The boid and 1nsolent regencies of Frede-
gunda and Brunehault had less surprised than
roused the nation T da had def
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or whether 1t was owing to their own natural
temper We see 1n Gregory of Tours that they
perpetrated murder 1n cool blood and put
the accused to death unheard how they gave
precepts for lliat marniages * for transferring
successions for depriving refatives of thewr
nght and 1n fine marrying consecrated vir
gins They did not indeed assume the whole
Iegislative power but they dispensed with the
execution of the laws

C] constitution redressed all these

her hornied cruelties her possonings and assas
smations by a repetition of the same crimes
and had behaved in such a manner that her
outrages were rather of a private than public
nature Fredegundadidmore mischief Brune-
hault threatened more In this crsis the na
tion was not satisfed with rectifying the feu
dal system  she was also determined to secure
her il government For the latter was rather
more corrupt than the former a corruption
the more dangerous as 1t was more 1nveterate
and connected rather with the abuse of man
ners than with that of laws
The history of Gregory of Tours exhibits
on the one hand a fierce and barbarous na
tion and on the other kings remarkable for
the same ferocity of temper Those princes
were bloody miquitous and cruel because
such was the character of the whole nation If
Christianity appeared sometimes to soften
theirmanners 1t was only by the arcumstances
of terror with which this religion alarms the
sinner, the church supported herself agamst
them by the miraculous operations of her
samnts The kings would not commut sactilege
because they dreaded the purishments inflict
ed on that species of guilt but this excepted
either in the 10t of passion of 1n the coolness
of deliberation they perpetrated the most hor
nd crimes and barbarities where divine ven
geance did not appear so immediately to over
take the ciminal The Franks as I have al
ready observed bore with cruel kings because
they were of the same disposition themselves
they were not shocked at the rmquity and ex
tortions of their princes because this was the
national charactersstic There had been many
laws established but it was usual for the king
1o defeat them all by a lind of letter called
precepts,! which rendered them of no effect
they were somewhat similar to the rescripts of
the Roman Emperors whether it be that our
kings borrowed this usage from those princes
were orders wh ch the king sent to the
1udges to do o to tolerate things contrary to law

gresances no one could any longer be con
demned without being heard 3 relatives were
- B [ v

‘who had obtatned and made use of them were
severely puntshed We might know perhaps
more exactly his determinations with regard
to these precepts if the thurteenth and the
next twa artcles of this decree had not been
lost through the mjury of ume We have only
the first words of thus thirteenth artrcle or
daming that the precepts shall be observed
which cannot be understood of those he had
Just abolished by the same law We have an
other constitution by the same prince ® which
151 relation to Ius decree and corrects in the
same manner every article of the abuses of the
precepts

True 1t 1s that Baluzius finding this constr
tution without date and without the name of
the place where 1t was given attributes it to
Clothartus I But I say 1t betongs to Clotharius
II for three reasons 1 It says that the king
will preserve the immuniues granted to the
churches by his father and grandfather 7 What
immunities could the churches recene from
Childeric grandfather of Clotharius I who
was not a Christian and who Ined even be-
fore the foundation of the monarchy? But 1f
we attribute this decree to Clotharius 11 we
shall find his grandfather to have been this
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<ery Clotharun 1, who made immense dona
tions to the church with a view of expuating
the murder of hie son Cramne whom he had
ordered ta be burned, together with hus wife
and chldren

2 The abuses redressed by this ronstitunon
were stll subnsting after the death of Cloth
anus § and were cven cartied to ther fughest
extravagance during the weak regn of Gon
tram the cruel admntraton of Chilpene
and the execrable regencies of Fredegunda
and Brunchault Now ean we mmagine that
the nauon would have borne with gnevances
30 solemnly proscribed without complaiming
of their continval repenpion? C3n € imagine
she would not hase taken the same siep as she
dhd afterwards under Childence 11 when up-
on a repenuon of the old grievances she
pressed him to ordarn that 1aw and costoms in
regard to judiaal procecdings should be com
phied with as formerly ?

In fine as ttus consuntion was made to re
dress grievances 1t canndt telate to Clathanuy
1 since there were no complamts of that kind
an hus reign and By avthonty was perfecely
estabhished throughout thie kangdom especial
ly at the tsume in whach 1hey place thns onsu
tunon whereas 1t agrees extremely well with
the events that happened duning the ragn of
Clathariuy 11 winch produced a revolution in
the pohitical state of the kingdom History
raust be Austrated by the Jaws and 1the laws
by hustory

3 Authonity of the Boyors of the Palsce 1no-
ticed that Gloth il had g d not 10
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authon have done these mayors of the palace
with such ag were possessed of thes digmty be-
fore the death of Brunchanht the king s may
ors with those of the ksngdant We sce by ibe
Jaw of the Burgundians that among them
the affice of mayor wai not anc of the most re
spectable sn the state # fior was 1t one of the
most eminent under the fnt hangy of the
Franks T

Clotharus removed the apprehensions of
those who were possessed of employments and
fiefs and when after the death of Wamnachs
71088 he asked the lords assembled at Troyes,
who 12 1t they would put in s place they
cried nut they would choose no one buc samg
for his fasour cammutted themsehes enurely
nto hus hands

Dagobert reunied the whole monarehy
the same manner as bus father the pation had
 thorouph confidence 1 hum and apposnted
no mayor This prince finding tumeelf at hb-
erty and clated by Iss virinpes, rowumed
Brunchaults plan But he succecded 3o ol
that the vassaly of Austrasea let themeehies be
beaten by the Sclavemans and retarned
home so that the marches of Austrasz were
Iels ta prey 1a the batharians®

He determined then to make an offer to the:
Austranans of resgning that country together
with a provinceal treasure to his son Sigeberts
and to put the gmernment of the kingdom
and of the palzace utta the hands of Cunbert,
Bishop of Cologne and of the Duke Adalge
suy Fredegarus does not enter nto the par
ticulars of the comventions then made but the

deprive Warnatharus of his mayors place
dusning e a resolutton productine of an
othier effect Before that tme the mayor was
the king s officer but now he became the of
ficer of the people he was chosen before by
the kg and now by the nation Befare the
revolution Protares had been made mayor by
Theodoric and Landeric by Fredegunda 2 but
after that the mayorst were chasen by the na
tion ®

We must not therefore confaund as some

£ He began to teign tonards the year 650

#5cs the Life of St feger

tinstgante Brumshault Theodorco subente,
%c~Fredegatas 27 1n che year Gag

$Cesta regum Frane rum §6

$See Fredeganuy Giroicle 53 i the year 626
and Jus anonymous continuator g1 ta the year
£i5,, 200 30, in the year 715 Aunom w 15 Fmn
hard Life of Charlemagne 48 Gesta regum Fran
£oum 45

king them all by charters and \us-
trassa was smmedrately secured {rom danger '

Dagabert finding humsell near fus end rec
ommended his wife Nentechitdis and hus son
Clovis to the <are of Xga The vassals of Neu
stria and Burgundy chose thus young prince for
their king # dga and Nentechidis had the
ramrnmenies the palass Ty auaredubat
ever Dagobett had tiken ¥ and complamts
ceased in Neustrse and Burgundy as they had
ceased in Austrania

Alfiter the death of £ga Queen Nentechildss
engaged the Jords of Burund) to choose Floa

€See the Law of the Busgundiaus pref and the
tecond supplement 1o 1th s hw ¢

See Gregory of Tours 1% 36

3 Fredegart 35 Chromele 17w the yeac 626

8 Fredegarnn Chromele 64 wn the year 630,

W ¥redegar us Cf rov ke =, 1 the year 63
b F;edegznuv Chromele, 79 w1 ¢ year 638
B d
BIid $o w the year 63p.
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chatys for therr mayor ! The latter dispatched
letters to the bishaps and cluef lords of the
kingdom of Burgundy by which he promsed
to preserve their honours and dignities for
ever that s during hife? He confirmed his
word by oath Thus 15 the period at which the
author of the Treatise on the Mayors of the
Palace fixes the admmstration of the king
dom by those officers 3

Fredegarius being a Burgundian has en
tered nto a more minute detail as to what
concerns the Mayors of Burgundy at the ume
of the revolution of which we are speaking
than with regard to the mayors of Austrasia
and Neustrra But the conventions made 1n
Burgundy were for the very same reasons
agreed to in Neustrta and Austrasia

The nation thought 1t safer to lodge the
power 1n the hands of a mayor whom she
chose herself and to whom she might pre-
scribe condstions than i those of a king
whose power was hereditary

4 Of the Gentus of the Nation 1 regard to
the Mayors A government in which a nation
that had an heredstary king chose a person to
exerase the regal authority seems very extra
ordinary but independently of the circum
stances of the times I apprehend that the no-
tions of the Franks in this respect were denved
Irom a remote source

The Franks were descended from the Ger
mans of whom Tacitus says* that in the chorce
of their king they were determined by Ins no-
ble extraction and 1n that of ther leader by
his valour This gives us an idea of the kings
of the first race and of the mayors of the pal
ace the former were hereditary the latter
elective

No doubt but those princes who stood up
i the national assembly and offered them
selves as the conductors of a public enterprise
o such as were willing to follow them umted
generally in their own person both the power
of the mayor and the king s authority Dy the
splendour of their descent they had attained
the regal dignity and their military abilines
having recommended them to the command
ofarmies they rose to the power of mayor By
the regal dignity our first kungs presided 1
the courts and assemblies and enacted Jaws
with the national consent by the dignity of

VFredeganius Chron cle 8g n the year 64t
tibid

ADe Majorsbus Domus Regue

4De Mo bus Germanorum 7
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duke or leader they undertook expeditions
and commanded the armies

In order to be acquaimted with the gemus
of the primitive Franks i thus respect we
have only to cast an eye on the conduct of Ar
gobastes ¥ a Frank by nation on whom Valen
timian had conferred the command of the
army He confined the emperor to us own
palace where he would suffer nobody to speak
to hum concerning etther civil or military af
fairs Argobastes did at that trme what was af
terwards practised by the Pepins

5 In what Manner the Mayors oblaned the
Command of the Armues Sa long as the kings
commanded their armies tn person the nauon
never thought of choosing a leader Clovisand
his four sons were at the head of the Franks

and led them on through a seres of victories

Theobald son of Theodobert a young weak

andsickly prince wasthe first of our kengs who
confined himself to his palace ¢ He refused to
undertake an evpedition into Italy agamnst
Narses and had the mortification of seeing the
Franks choose for themselves two chiefs who
led them against the enemy 7 Of the four sons
of Clothanius I Gontram was the Ieast fond of
commanding his armies 3 the other kings fol

lowed this example and m order to entrust

d without her hands
they conferred 1t upon several chiels or dukes
I were the mnc es whicl

thence arose all discipline was last no one
would any longer obey The armies were
dreadful only to their own country they were
laden with spotls before they had reached the
enemy Of these misertes we have avery lively
picture 1n Gregory of Tours How shall we
be able to obtan a victory said Gontram

we who do not so much as keep what our an
cestors acquired? Our nation 1s no longer the
same Strange that it should be on the de-
chine 50 early as the reign of Clovis grandchil
drent

See Sulp cs Alexander 1n Gregory of Tours

u
S In (he year 5,2
7 Agathwas 1 Gregory of Tours 1v g
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1t was therefore natural they should deter.
mune at last upon an only duke, 2 duke -
vested with an authority over this prodigious
multitude of feudal lords and vassals who had
now beceome strangers to their own engage-
ments a duke who was to establish the mili
tary duscipline, and to put lnmsel( at the hewd
of a naton unhapply pracused in making
war against stsell Tiis power was conferred
on the mayors of the palace

‘The oniginal function of the mayors of the
patace was the management of the king’s
houschold They had afterwards in conjunc-
tion with other officers the political govern-
ment of fiefs and at length they obtained the
sole dispasal of them t They had also the ad
mipustration of military affairs and the com-
mand of the armies, employments necessanly
connected with the other two In those dyysat
was much more difficult to raise than to com
mand the armies and who but the dispenser
of favours could have this authorty? In this
martial and independent natton, 1t was pru
dent to invite rather than to compel, prudent
to g1ve away or to promise the fiefs that should
happen to be vicant by the deth of the pos.
sessor, prudent, 1n fine, to reward conunually,
and to raise 2 jealousy with regard to prefer
ences It was therefore nght that the person
who had the supenintendence of the palace
should also be general of the army.

6 Second Epoch of the Humiliation of our
Kings of the first Race After the execution of
Brunehault, the mayors were administrators of
the hingdomunder the sovereigns and thongh
they had the conduct of the war, the kimgs
were always at the head of the armies, while
the mayor 2nd the nation fought under their
command But the victory of Duke Pepin over
Theadoric and his mayor? completed the de
gradauon of our princes ®* and that which
Charles Martel obtained over Chilperre and
Ius mayor Rainfroy confirmed 1t4 Austrasta
triumphed twice over Neustria and Burgundy
and the mayoralty of Austrasia being annexed
as 1t were to the family of the Pepns, this
mayoralty and family became greatly superior
to all the rest The conquerors were then
afraid lest some person of credit should seize
the king's person, m order to excite disturh
L .
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ances For this teason they kept them n the
royal palace as in 2 kind of prison, and oncea
year showed them ta the people 3 There they
made ordinances, but these were such as were
dictated by the maynr,$ they answered ambas
sadars, but the mayor made the anwers This
15 the ime mentioned by hustorians of the gov-
ernment of the mayors over the kings whom
they held in subjection

The extravagant passion of the nauon for
Pepin's family went so far that they chose one
of his grandsons who was yet an inlant, for
mayor *and put lum over one Dagobert, that
15, one phantom over another,

7. Of the great Offices and Fiefs under the
Mayors of the Polace. The mayorsol the palace
were ltttle dispnsed to establish the uncertarn
tenure of places and offices, for, 1ndeed. they
ruled only by the protection which in this re
ARG R A e
. . ‘ .
. e et -
lished

But I have some particular reflections to
make here in respect of fiefs I do not ques
tion but most of them became heredatary from
this ume

In the treaty of Andeli* Gontram and hus
nephiew Cluldebert engage to mamtan the
donations made to the vassals and churches by
the kings their predecessors, and leaseasgnen
to the wives, daughters, and widows of kings to
dispose by will, and in perpetty, of whatever
they hold of the exchequer

Marculfus wrote his formularses at the time
of the mtyors 12 We find several in which the
kings make donations both to the person and
to bis heirs M and as the formularies represent
the common actions of hle, they prove that
part of the fiels had become hereditary to-
wards the end of the first race They were far
from having 1n those days the idea of an un

o,
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FCuted by Gregory of Tours, Ix See also the



cuar 8

alienable demesne thus 1s a modern thing
which they knew neither in theory nor prac
tice

In proof hereof we shall presently produce
posttive fact and if we can pownt out a tume
m which there were no longer any benefices
for the army nor any funds for its support we
must certamnly conclude that the ancient bene
fices had been alienated The time I mean 15
that of Charles Martel who founded some
new fiefs which we should carefully distin
gush from those of the earliest date

‘When the kings began to make grants in
perpetuity  esther through the corruption
which crept into the government or by rea
son of the constitution itself which contmual
ly obliged those princes to confer rewards it
was natura] they should begin with giving the
perpetuiey of the fiefs rather than of the
counties For to deprive themselves of some
acres of land was no great matter but to re-
nounce the right of disposing of the great of
fices was divesting themselves of therr very
power

8 In what Manner the Allodal Estates were
thanged mto Fiefs ‘The manner of changing
an allodha] estate mto a fief may be seen m 2
formulary of Marculfust The owner of the
land gave 1t to the king who restored 1t to the
donor by way of nsufruct or benefice and
then the donor nominated his hews to the
king

In order to find out the reasons which 1n
duced them thus to change the nature of the
allodia X must trace the source of the ancient
privileges of our nobility a nobility which for
these eleven centuries has been eaveloped
\ul‘h dust with blood and with the marks of
tol

They who were seized of fiefs enjoyed very
great :dvamagts ‘The composition for the m

e ol PN

AFfenn

Pay 2 composition of six hundred sous This
Privilege was established by the Salic law 2and
by that of the Ripuanians * and while these
two Jaws ordained a composition of six huo
dred sous for the murder of a kings vassal
they gave but two hundred sous for the mur
der of a person freeborn 1f he was a Frank or

1Book 1 form. 13
3Tit 44 Secalso tit. 66,55 3 4 and Lt 74
ATt 45
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Barbarian or a man lving under the Salic
law 4 and only a hundred for 2 Roman

Thiswas not the only privilege belonging to
the kings vassals We ought to know that
when a man was summoned 1n court and did
not make his appearance nor obey the judge s
orders he was called before the king * and 1f
he persisted 10 his contumacy he was exclud
ed from the royal protection ¢ and na one was
allowed to entertatn hum noreven togive him
a morsel of bread Now 1f he was a person of
an ordmary condttion his goods were confis
cated 7 but if he was the kings vassal they
were not® The first by lis contumacy was
deemed sufficently convicted of the crire the
second was not the former for the smallest
cnmes was obliged to undergo the tral by
boiling water® the latter was rondemned to
ths trial only n the case of murder 2 In fine
the kings vassal could not be compclled to
swear m court agamst another vassal 1t These
P were g and
the Capitulary of Carloman does this honour
to the king s vassals that they should not be
obliged to swear m person but only by the
mouth of their own vassals * Moreover when
aperson having these honours did not repair
to the army his pumshment was to abstain
from flesh meat and wine as long as he had
been absent from the service but a freeman®
who neglected to follow his count was fined
sixty sous # and was reduced ta a state of ser
vitude till he had paid at.

It 1s very natural therefore to believe that
those Franks who were not the king s vassals
and much more the Romans became fond of
entermg mnto the state of vassalage and that
they mught not be deprived of their demesnes
they devised the usage of giving their allod:
um to the king of recerving 1t from him after
wards as a fief and of nominating their hers
This usage was continued and took place es-
pecially during the times of confusion under
the second race when every man bewng in

4See also the faw of the Ripuanuans tit 3 and
the Salic law it 44 art 1and4
sSafelaw €t sgand

& Ihr

2lbd ut s §1
$Ibid ur b §1
21bid nt 56 and 5o
©Ibd bt 6 §1
nihii, g2

12 Apud verms palatium n the year 884 art 4
¢

nd o
i3 Caputulary of Charlemagne second of the
year 812 art ) and 3
W Henbann im.
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want of a pratector was desiraus of mcorpor
ating humselfl with the other lords and of en
tering as st were nto the feudal monarchy
because the palitical no longer custed ¥

“This continucd under the third race 3t we
find by several charters ¥ whether they gave
thor allodium and resumed st by the same
act or whether 1t was declared an allodiom
and afterwards acknowledged as a fiel These
were called fiefs of resumption

“Tlns does not 1mply that those who were
sewzed of hiels administered them as a prudent
Eather of a fapuly would for though the free
men grew desrous of bemg possessed of fiels
yet they managed ths sort of cstates as usu
fructs are minaged 1n our days This is what
induced Charlemagne the most vigilant and
considerate prince we cver had to make a
great many regulations in order to hinder the
fiefs from being demeaned in favour of alle-
dial estates? It proves only that i hus time
mast benefices were but for hife and conse
quently that they took more care of the free
holds than of the bencfices and yet for 21l
that they did not choose rather to be the
1 PP - s

in a certun capitulary that in some places
there were people who gave away therr fiefs in
property and redeemed them afterwards i
the same manper ¢ But I do not say that they
were not fonder of the property than of the
usufruct I mean only that when they could
comvert an alledium into a fief which was to
descend to their herrs as 1s the case of the for
mulary above mentioned they had very great
adsantages in dosng it

q How the Chyrch Lands were converted into
Fiefs The use of the fiscal lands should have
been only to serve as a donation by which the
kings were to encourage the Franks to under
take new expedittons and by which on the

LT P I P
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other hand these fiscal lands were ancreased.
This as Lharealready obsened was thespint
of the nation but these donations took an
other turn There 13 sull extant a speech of
Chutperic? grandwan af Clavis n which he
complains that almost all these Lands had been
already given away to the church. Ouf ex
chequer  says he 13 impovenshed and our
niches are transierred to the dergy  none
resgn now but the bishops who Iine 1a gran
deur while we are quite cchipsed

This was the reason that the mayors who
durst not atack the lords stripped the
churches and ope of the motnes alleged by
Pepmn for entering Neustra? was hus having
been smyated thither by the clergy to put 3
stop to the encroachments of the kings, thatss,
of the mayors who deprived the church of all
her possessions

"The Mayors of Austrauia that s the family
of the Pepins had behaved towards the clergy
with more moderation than those of heustra
and Burgundy This 1s evident from out
chronicies * 1n which we see the manks perpet
ually extolling the devotion and hberahty of
the Peptns. They themsehes had been pos-
sessed of the first places in the church “One
crow does not pull out the eyes of another”,
as Chulpenc sard to the bishops

Pepint subdued Neustna and Burguady
but as his pretence for destroying the mayors
and kings was the grievances of the clergy he
could not strip the latter without actng 10
consistently with his cause and showng that
he made a jest of the niuon However the
conquest of two great kingdoms and the de-
struction of the opposite party afforded hun
sufficient mezans of satusfying s generals.

Peptn made himself master of the mon
archy by protecting the clergy hisson Chales
Martel could not maintan his power but by
oppressing them This prince finding that
part of the regal and fiscal lands had been
gnen erther for life or in perpeturty to the
nobility and that the church by recening
bath from rich and poor had acquized 2 great
pact esenaf the allodinl estates he resolved to
strp the clergy and as the fiefs of the first

[ -~
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them and even ma le nes donat ons —Gregory o
Tours Vi

TSee the fnnals of Meiz year 687
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vision were no longer 1n bemng he formed a
second ! He took for himself and for his of
ficers the church lands and the churches them
selves thus he remedied an eval which differed
from ordinary diseases as 1ts extremity ren
dered 1t the more easy to cure,

10 Riches of the Clergy So great were the
donations made to the clergy that under the
three races of our princes they must have sev
eral times receved the full property of all the
lands of the kingdom But if our kings the no-
bility and the people found the way of grving
them all therr estates they found also the
method of getting them back again The spirit
of devotion established a great number of
churches under the first race but the nulitary
spint was the cause of their being grven away
afterwards to the soldiery who divided them
among their children What a number of lands
must have then been taken from the clergy s
mensala’ The kings of the second race opened
theirhands and made new donations to them

but the Normans who came afterwards plun

dered and ravaged all before them wreaking
their vengeance chiefly on the prmests and
monks and devoting every religious house to
destruction For they charged those ecclesias-
ties with the destruction of therr 1dols and
with all the oppressive measures of Charle

magne by which they had been successively
obliged to take shelter 1 the north These
were animosities which the space of forty or
fifty years had not been able to obliterate In
this situation what losses must the clergy have
sustamed! There were hardly ecclesiastics left
to demand the estates of which they had been
deprived There remained therefore for the
rel gious prety of the third race foundations
enough to make and lands to bestow The
opinions which were spread abroad and be-
lieved i those days would have deprived the
laity of all therr estates 1f they had been but
virtuous enough But 1f the clergy were ac

tuated by ambition the laity were not without
theirs 1f dying persons gave their estates to
the church their hews would famn resume
them We meet with continual quarrels be-
tween the lords and the bishops the gentle-
men and the abbots and the clergy must have
been very hard pressed since they were
obliged to put themselves under the protec

tion of certamn Jords who granted them a mo-
mentary defence and afterwards jomed their
oppressors

*¥From Chrontca Centulens 1
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But a better adnumistration having been
established under the thurd race gave the
clergy leave to augment their possesstons
when the Calvinists started up and having
plundered the churches they turned all the
sacred plate 1nto specie How could the clergy
be sure of their estates when they were not
even safe 1n therr persons? They were debat
g on controversial subjects while their ar
cluves were m flames What did 1t avail them
to demand back of an 1mposerished nobility
those estates which were no longer in posses
sion of the latter but had been conyeyed into
other hands by diufferent mortgages? The
dergy have been long acquining and have
often refunded and still there is no end of
therr acquusttions

11 State of Europe at the Time of Charles
Martel Charles Martel who undertook to
strap the clergy found himself i 2 most happy
situation He was both feared and beloved by
the soldiery he worked for them having the
pretext of his wars aganst the Saracens He
was hated indeed by the clergy but he had
no need of their assistance? The Pope to
‘whom he was necessary stretched out hus arms
to lum Every one knows the famous embassy
he recerved from Gregory 111? These two
powers were strictly umted because they
could not do without each other the Pope
stood 1 need of the Franks to assist hum
agarmst the Lombards and the Greeks Charles
Martel had occasion for the Pope to humble
the Greeks to embarrass the Lombards to
make himself more respectable at home and

misca

St Euchenus Bushop of Orlcans had a
vasion which frightened all the princes of that
ume 1 shall produce on this occasion the let
ter written by the bishops assembled at
Rhens to Lows hing of Germany who had
mvaded the ternitories of Charles the Bald ¢
because 1t will give us an msight into the sitn
ation of things 1n those times and the temper
of the people They say* that St. Lucherius
haing been snatched up imto heaven saw
Charles Martel tormented 1n the bottom of

2Sce the Annals of Met..
31bid year 741
4Year £,8 1n Canstacus Balusiuss edivion, 51

p 101
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kell by order of the saints who are to st with
Christ at the last judgment; that he had been
condemned to thus punishment belore s
time, for having stripped the church of her
postesnions and thereby charged himself with
the sims of all those who founded these lis-
ngs that hing Pepin held a counal upon this
occasion, and had ordered all the church fands
he could recover to be restored, that as he
could get back only a part of them because of
lus disputes with Vaifre, Duke of Acquuitame,
he 1ssued letters called precarat for the re
mamder, and made a }aw that the Ity should
pay a tenth part of the churchlands they
possessed and twelve deniers for each house,
that Chatlemagne did not gue the church
lands away, on the contrary, that he published
a capitulary, by which he engaged both for
himself and for his successors never to ymake
any such grant, that all they say 1s ¢ |
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for his successors never to divide agam the
church lands among the saldsery 15 agreeable
to the capstulary of the prince, given A An
1a Chapelle in the year Bog with 2 view of 1e
moumng the apprehensians of the dergy upon
this subject But the donations already made
were stll m force The bishops very justly
add that Lows the Debonnure follawed the
example of Charlemagne, and did not gne
away the church lands (o the soldiery

And yet the old abuses were carried fo such
a putch that the lasty under the children of
Lows the Debonnaire preferred ecclesiastict
to benefices o turned them out of thewr by
1ngy* without the consent of the bishopt. The
benefices were divaded among the next hers!
and when they were held m an indecent man
ner the bishops had no other remedy left than
to remove the relics®

Ry the C: tary of Ce dpne? 1t is en

to wniting and that a great many of them
heard the whole related by Lows the Debon
nawre, the father of those two kings ™

hang Pepin’s regulation, mentioned by the
brshops was made in the council held at Lep-
tnes ? The church found thiz advantage in at,
that such as had recenved those Jands held
them no longer but in a precarious manner,
and moreover that she recened the tithe or
tenth part, and twelve deniers for every house
that had belonged to her But this was only a
palliauve, and did not remove the disorder

Nay, 1t met with opposition and Pepin was
obliged to make another capitulary * 1n which
he enjoins those who held any of those bene-
fices to pay this uthe and duty and even to
keep up the houses belonging to the bishopric
or monastery, under the penalty of forfeing
those possesstons Charlemagne renewed the
regulations of Pepin +

That part of the same letter which says that
Charlemagne promised both for himself and

1Proravio ot nd hwer b ke 3 .

oo p 330

acted thae the kimg's (nmmns:ary shall have a
nght to st every monastery together with
the bishap, by the consent and n presence of
the person who holds 1t, and this shows that
the abuse was general

Not that there were laws wanting for the
restitution of the church 1inds The Pope hav
tng reprimanded the bishaps for their neglect
1n regard to the recdtablishment of the mon
asteries they wrote to Charles the Bald that
they were not affccted by this reproach, be-
cause they were not culpable ! and they re-
minded fum of what had been promsed re-
solied and decreed 1n so many national a5

povse)

o

12 Establishment of the Tithes The regu
lations made under hing Pepin had guven the
church rather hopes of relief than effectually
relieved her and as Charles Martel found all

i
¥Gnen the 28th year of the reign of Charles
the Bald, in the year 868 Baluziuss edion P
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19 Cancileum apud Bonadlum, the 16th year of
Charles the Hald, in the year 86, Baluzws s edi
tion, p 78
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the landed estates of the kingdom 1n the hands
of the clergy Charlemagne found all the
church Jands 1n the hands of the soldiery The
Iatter could not be compelled to restore 2 vol
untary donation and the arcumstances of
that time rendered the thing still more mm
practicable than it seemed to be of 1ts own na
ture On the other hand Chrstiamty ought
not to have been lost for want of ministers
churches and nstruction

This was the reason of Charlemagne s estab-
Ishing the tithes? a new kind of property
which had this advantage 1n favour of the
clergy that as they were given particularly to
the church 1t was easier m process of time to
know when they were usurped

Some have attempted to make this mstitn
tion of a still remoter date but the authorties
they produce seem rather I thunk to prove
the contrary The constitution of Clotharius
says® only that they shall not raise certain
tithes on church lands 4 so far then was the
church from exacting tithes at that time that
its whole pretension was to be exempted from
paying them The second councl of Mécon s
which was held m 585 and ordams the pay
ment of tithes says ndeed that they were
pard 1 ancient times but 1t says also that the

preached the gifts and offerings m Leviticus
But 1 say that before that princes reign
though the trthes might have been preached
they were never established

T'noticed that the regulations made under
Ring Pepm had subjected those who were
seized of church lands in fief to the payment
of ithes and to the repainng of the churches

P
#The Capitulary of Charlemagne i the year

800 Baluziuss edition p 336 explains extremely

well what i meant by that sorc of the from

nEht of sexgmory ot econommy
anone g ex toma v conetliorum antiquorum
Galliz opera Jacobi Sirmunds
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It was a great deal to mnduce by a Jaw whose
equity could not be disputed the principal
men of the nation to set the example.

Charlemagne did more, and we find by the
capitulary de Pillis® that he obliged Jus own
demesnes to the payment of the uthes this
was a still more striking exaraple

But the commonalty are rarely influenced
by example to sacrifice thewr interests The
synod of Frankfort furnished them with a
more cogent motive to pay the tithes7 A capt
tulary was made n that synod wheremn 1t 15
said that an the last famine the spikes of corn
were found to contamn no seed® the mfernal
spinits having devoured it all and that those
spiuts had been. heard ta reproach them with
not having paid the tithes 1n consequence of
which it was ordained that all those who were
serzed of church lands should pay the tithes
and the next consequence was that the obliga
tron extended to all

Charlemagne s project did not succeed at
first for 1t seerned too heavy a burden? The
Ppayment of the tithes among the Jews was con
nected with the plan of the foundation of
therr republic but here 1t was a burden quite
mdependent of the other charges of the estab
lishment of the monarchy We find by the
regulations added to the law of the Lombards®®
the difficulty there was m causing the tithes
to be accepted by the exvil laws and as for the
opposition they met with before they were 2d
mutted by the eccesiastic lans we may easily
judge of 1t from the different canons of the
councils

The people consented at length to pay the
tithes upon condition that they mught have
the power of redeeming them Thus the con
stitution of Lowss the Debonnaire! and thit
of the Emperor Lotharius his son would nat
allow

‘The laws of Charlemagne 1 regard to the
establishment of tithes were a work of neces
sity not of supersution—a work 1n short in
which religion only was concerned.

His famous diviston of the tthes into four

sArt 6 Dalunuss edition p g3z Ttwasgien
m the year 800

5]
110 the year 820 art 7 1n Batunus 5 p 673
i21n the faw of the Lombard - "~
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parts Jor the repuning of the churches for
the poor for the bishop and for the clergy,
manifestly proves that he wished to give the
church that fixed and permanent status which
she had Jost

His will shows thit he was desirous of re
paming the mischiel done by his grandfather,
Charles Martel * Tie made three equat shares
of lus movable goods two of these he would
have dinided cach 1nto one and twenty pirts
for the oncand twenty metropolian sees of
usempire cach part wasto be sub-divided bes
tween the metrapolitin and the dependent
bishoprics The remaning third he distsb.
uted to four pants one he g1e 1o s chul
dren and grandchiidren another was added
10 the tyo-thirds already bequeathed and the
other tho were asugned to charttable uses It
seems asyl he looked upon the :immense dona
tion he was making to the church less as a re-
Ligous act than as 3 polinical distribution

13 Of the Llection of Mishops and 1bbots
As the church hnd grown poor the kings re-
stgned the nght of nommatng to bishopries
and other ceclesiastic benefices* The prinees
gnve themselves less trouble about the ecelest
astic sunsters and the candidates were less
solicitous an applying to their authorities
Thus the church recened a kind of compensa
tion for the possesstons she had Int

Hence of Louts the Debonnure left the
people of Rome 1n possesston of the right of
choosing their papes 1t was owing to the gen
eral spinit that prevaled i lus time 3 he be
haved in the same manner to the see of Rome
23 10 other bishoprics.

11 Of the Fiefs of Charles Martel 1 shall
not pretend to determine whether Charles
Martel 1 goang the churchlands in fief
made a grant of them for life or i perpetuity
All T know 1s that under Charlemagnet and
Lotharus B there were possesstans of it
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kind which descended 1o the next hein, and
were divided among them

1find moreover, that one part of them was
gnen asalloda and the other as ficfs*

I noticed that the proprictors of the allodis
were subject tn service all the same as the pos
scssors of the fiefs This without doubt was
partly the Teason that Charles Martel made
grants of allodial lands as well as of fiefs.

15 The same Subjrct continued e must
obsenie that the fiefs having been changed

ot v » fiefs
Thus
fiely
amd mese fau e privneges ot aautn lands
Such were the honorary nghts of churches
which began at that ume ? And as those rights
have erer been annexed to the judiciary pow-
er in preference to what ss sull called the fief
1t follows that the patnmomal junisdictions
were extabliched at the same tume as those very
nghts

16 Confuston of the Royalty and Mayoralty
The Second Rare The connection of my sub-
ject has made me invert the order of ime so
as to speak of Charlemagne before I had men
tioned the famous epoch of the translation of
the crown to the Carlovingrans under hing
Pepm a revolution which contrary to the
nature of ordinary events 15 more remarked
perhaps in our davs than when 1t happened
The kings had no authonty they had only
an empty name The regal nude was hereditarv
and that of mayor elective Though 1t was lat
terly 1n the power of the mayors to plice ny
of the Merovingrans on the thrane they had
not yet taken a king of another family and
the ancient law which fixed the crown n 2
particular faumily was not yet erased from the
hearts of the Franks The kings person was
almost unknown in the monarchy but royalty
was not Pepin son of Charles Martel
thought it would be proper to confound those

@ See the above const tution and the Capitatlasy

iind the hororary rights of the loids established
10 the same Manncr as they are gt this very day
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two titles a confusion which would leave it a
moot pont whether the new royalty was
hereditary or not, and this was sufiicent for
lum who to the regal dignity had jomed a
great power Tlhie mayor's authority was then
blended with that of the king In the mixture
aof these tua authortties a kind of reconcilia
tion was made, the mayor had been elective,
and the king heredstary, the crown at the he
ginning of the second race was elective, be
cause the people chose, 1t was heredstary, be
cause they always chose 1n the same fanuly !

Father le Cointe, in spite of the anthonty
of all ancrent records? dentes that the Pope
authorssed this great change, and one of his
Teasons 15 that he would have commutted an
injustice ! A fine thing to see a historian judge
of that which men have done by that which
they ought to have done, by this mode of
reasoning we should have no more history

Be that as 1t may, 1t 1s very certam that i
medrately after Duke Pepmn's victory, the
Merovingians ceased to be the reigmng fam
tly When lus grandson Pepin, was crowned
King, 1t was only one ceremony more, and one
phantom less, he acquired nothing thereby
but the royal ornaments, there was no change
made 1 the nauon

Thus I have said m order to fix the moment
of the revolution, that we may not be mistaken
m looking upon that as a revolution which
was only a consequence of 1t

‘When Hugh Capet was crowned king at the
beginning of the thrd race, there was a much
greater change, because the kingdom passed
from a state of anarchy to some kind of gov
ernment, but when Pepin took the crown,
there was only a transition from one govern
ment 1o another, which was idenucal

‘When Pepin was crowned king there was
onlya change of name, but when Hugh Capet
was crowned there was a change n the nature
of the thing because by uniting 2 great fief to
the crown the anarchy ceased

When Pepin was crowned the utle of hing
was umted to the highest office when Hugh

pet was crowned 1t was annexed to the
greatest fief

17 4 particular Circumstance in the Elec

Peae P hed cnn

3 Eeclesiastic Annals of the French, u p 319
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tion of the Kings of the Second Race We find
by the formulary of Pepmn’s coronation that
Charles and Carloman were also apoimnted
and blessed, and that the French nobility
bound themselves, on pan of interdiction and
excommunication, never to choose a prince ol
another famuly &

Xt appears by the wills of Charlemagne and
Lows the Debannaire, that the Franks made
a chowce among the king's children, which
agrees with the aboive mentioned clavse And
when the empire was transferred from Charle
magnes family, the election, which before
had been restricted and conditional, became
pure and simple, so that the ancient constitu
tron was departed from

Pepin, percetving himsel€ near hus end as
sembled the lords, both temporal and spir
rtual, at St Demes, and divided his kingdom
between lus two sons, Charles and Carloman ¢
We have not the acts of tlus assembly, but we
find what was there transacted in the author
of the anaent hustorical collection, published
by Camusius and in the writer of the annals of
Metz,” according to the observation of Balu
zius® Here I meet wuh tno tuags m some
measure contradictory, that he made this diva
sion with the consent of the nobility, and
afterwards that he made 1t by his paternal
authority This proves what I said, that the
people s nght in the second race was to choose
1n the same family, 1t was properly speaking,
rather 2 right of exclusion than that of elec
tion

This kind of electve mght 15 confirmed by
the records of the second race Such 1s this
capitulary of the division of the cmplzt made

have ason such as the people shall be witling
. " PRI

made among his three cluldren Pepin Louts,
and Charles mn the year 837, at the assembly
of Ar< la-Chapelle 10 and Likewsse 1n another

4 Hustorwans of France by the Benedictines, v,

P St p 10
¢1n the year 768
TTom W fechomis antiquer
 Edition of the Capatulanies, i p 185,
11 the 15t Capatalary of the year 806 Dals
editron p_439 art § A
10 In Goldast Constat Impénal.tir B
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partiion made wenty years before by the
same emperor 1n favour of Lotharius epin
and Lows! We may Likewse sce the oath
which Iows the Stammerer ook at Com
pidgne 1t hus coronation 1 Lows by the
divine mercy and the peoples election ap-
pomnted kng do promuse ? What 1 say
15 confirmed by the acts of the Counail of Va
lence held n the year 8go for the election of
Louss son of Boon to the kingdom of Arles?
Lows was there elected and the prinerpal
reason they gave for chooung lum 1s that he
was of the impermal family ¢ that Charles the
Fat had conferred upon hum the dignity of
Aing and that the Emperor Arnold had in
vested im by the sceptre and by the menistry
of Ius ambassadors The kingdom of Arles
Lke the other dismembered or dependent
kingdoms of Charlemagne was elective and
hereditary

18 Clarlemagne Charlemagne s ntention
was to restrmn the power of the nobility with
i proper bounds and to hinder them from
oppresstng the freemen and the clergy He
balanced the several orders of the state and
remained perfect master of them 11l The
whole was untted by the strength of hus genus
He led the nobiliy contmually from one ex

pedinon to another givng them no time to
form conspiracies but employing them en

tirely 1n the execution of his designs The em

pire was supported by the greawness of ns
chref the prince 1 as great but the man was
greater The kings lus chuldren were lus first
subjects the instruments of his pawer and pat
terns of obedience He made admirable laws

and what 1smore he took care to se¢ them ex

ecuted His gentus diffused itself through every
part of the empire We find 1n tlus prince s
laws a comprehensive spirit of foresight and
a certamn force which carries all before it All
pretexts for evading the duttes are removed

neglects ate cortected alyases refosmad of pre-
sented * He knew how to punish but he un
derstood much better how to pardon He was
great in hus designs and simple 1n the execu

s cdit on
t2q and

4Ry tf ¢ mother s s de
FR i

MONTLSQUIEU

BOOK XXXI

tion of them No prince ever possessed n 2
higher degree the art of performing the great
est things with rase and the most difficult
with expedition  He was contimually visung
the severl parts of lus vast empire and made
them fecl the weight of his hand wherever 1t
fell New diff culties sprang up on exery side
and on cvery side he remaved them Never
prince had more resolution in facing dangers

never prince knew better [w to avord them
He macked all smanner of penils and particu
larly these 10 which great conquerors are gen
crally subject namely conspiracies. This won
derful prince was extremely moderate of a
very muld character plain and simple i hrs
Lehaviour He Joved to converse freely with
the lords of his court He indulged perhips
too much hus pission for the fasr sex a fahing
howeser which tn a prince wha always g0

emned by himself and who spent lus hfean 2
continml series of torls may ment some al

lowance He was wonder(ully exact 1n his ex

penses admuinustering by demesnes with pru
dence attention and economy \ fathermight
Iearn from his laws how to govern his fam

ity md we find n hus caputulanies the pure
and sacred source whence he dered his
riches$ I shall ald only one word more he
gave arders that the eggs in the bartons on his
demesnes and the superfluous garden stoff

should be sold 7 he distributed among his peo-
ple all the riches of the Lombards and the :m

mense treasures of those Huns that had plun

dered the whole world

19 The same Subject continued Chatle
magne and lis immediate successars were
afrud lest those whom they phiced i distant
parts should be inchined tarevolt and thought
they should find more doclity among the
clergy For tlus reason they erected a great
number of bishoprics in Gepmany and en
dowed them with very large fiefs ® It appenrs

Y some chatters that the cdlauses contamng
the prerogatives of those fiefs were not differ
ent from such as were commonly nserted 1
those grants ? though ae present we find the
. ‘Scixhe’l_:u ity de Vil s an the yerr Boo

Judges against entering upon the termtory to de
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prinapal ccclestastics of Germany imested
with a sovereign power Be that as it may
these were some of the contrivances they
used against the Saxons That which they
could nat expect from the mdolence or su
preness of vassals they thought they ought
o expect from the sedulous attention of a
bishiop Besides a vassal of that lund far from
making use of the conquered people agamnst
them would rather stand n need of their as-
sistance to support themselves aganst theiwr
own people

20 Louts the Debonnarre When Augustos
Casar was in Egypt he ordered Alexander s
tomb to be opened and upon thewr asking
him whether he was willing they should open
the tombs of the Ptolemies he made answer
that he wanted to see the Ling and not the
dead Thus, 1n the history of the second race
we are continually lookmg for Pepin and
Charlemagne we want to see the kings and
not the dead

A prince wha was the sport of hus passions
and a dupe even to his virtues a prince who
never understood nghtly erther lus own
strength or weakness a prince who was inca
pable of making himself cither feared or be-
loved a prince n fine who with few vices m
Ius heart had all manner of defects in his un
derstanding took 1nto hus hands the remns of
the empire which had been held by Charle
magne

At a ume when the whole world 1s 1n tears
for the death of hus father at a time of sur
Prse and alarm when the subjects of that
extensne empire all call upon Charles and
find him no more at a ume when he 15 ad
vanang with all expedition to take possession
of Ius father s throne he sends some trusty
officers before him 1n order to seize the per
sons of those who had contributed to the ir
Fegular conduct of his sisters Ths step was
Productine of the most terrible catastrophes?
1t was imprudent and precipitate He began
with pumshing domestic crimes before he
reached the palace and with alienaung the
minds of his subjects before he ascended the
throne

His nephew Bernard hing of Italy haveng

mand ihe freda and other dunies 1 hne sad 3
d deal concern ng th s in the preced ng book
20 21 23
! The anomvme 1s author of the Life of Louss
:m Debonnatre n Duchesne s Collection tom 1t
29,

THE SPIRIT OF LAWS

305
come to mplore Ins clemency he ordered hus
eyes to be put out which proved the cause of
that prince s death a few days alter and cre
ated Lous a great many enemies His appre
hension of the consequence induced hum to
shut hus brothers up mm a monastery by which
means the number of his enemies naeased
‘These two last transactions 1 ere afterwards
1aid to bus charge in a udicial manner ? and
s accusers did not fail to tell lum that he had
violated s oath and the solemn promuwes
‘which he hrd made 10 lus father on the day of
hus coronation

After the death of tiie Empress FHermen
garde by whom he had three children he
married Judith and had a son by that prin
cess but soon mixing all the indulgence of an
old husband with all the weakness of an old
Xing he flung fus family 1nto a disorder which
»as followed by the downfall of the monarchy

He was contmually alterng the parttions
he had made among his cnldren And yet
these partitons had heen confirmed each m
therr turn by his own oath and by those of
his chuldren and the nobtlity This was as af
he wanted to try the fidelity of lus subjects 1t
was endeayouring by confuston scruples and
equnocation to puzzle thewr obedience 1t was
confounding the different nghts of those
princes and rendering their uitles dubrous
especally at a time when there were but few
fortresses and when the principal bulwark of
authority was the fealty sworn wnd accepted

The Emperors children m order to pre
senve thewr shares courted the clergy and
granted them privileges ull then unheard
These pras leges were specious and the clen

after having consulted heaven by three days
fasung and praying What defence could such
a weak prince make agmnst the attaek of
superstition? It 15 €asy 1o percene the shock
which the supreme authonity must have twice
recened from hus imprisonment and from
his publec penance they would fain degrade

£See bus tnal and the areumstances of hus depo
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the king and they degraded the regal digmity

We find difficulty at first sn concening how
1 prince who was possessed of several good
qualiies who had some knowledge who had
a nuural disposition to virtue and who in
short was the son of Charlemague could have
such a number of enenues ? so impetuous and
splacable aseven to msult hum n his hurmila
ation and to be determined upon his rum
and indeed they would have utterly com
pleted at, 1f hus chaldren whon the marn were
more honest than they had been steady in
their design and could have agreed among
themselves

21 The same Subject continued The strength
and solidity for which the kingdom was an
debted to Charlemagne stll subsisted under
Lows the Debonnaire in such a degree as en
abled the state to support its grandeur and to
command respect from foresgn mtions The
prince s understanding was weak but the na
tion: was warlike ¥his authority dechined at
home though there seemed to be no diminu
tion of power abroad

Charles Martel Pepin and Charlemagne
were 1 succession rulers of the monarchy
‘The first flattered the avarice of the soldiers
the other two that of the clergy Lous the
Debonnaie displeased both

In the French constitution the whole
power of the state was lodged 1n the hands of
the king the nobility and clergy Charles Mar
tel Pepin and Charlemagne jomned some
umes their interest with one of thase parties

of seventy, because he cammed things to a
greater length than was agreeable to their in
chnation Very good laws may be 1ll umed
The bishops 1n those days being accustomed
to take the field aganst the Saracens and the
Saxons had very litle of the spint of reli

SN -

1Sce fus trial and the aircumstances of hus dey
sition 1n Duchesnes Collection 11 p 331 Seealso

. d under
3 Tegan says that what seldom happened un
cmrff.‘n.gnl was a common practice under Louis
N
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employments at court to mate room for stran
gersand upstans.s Ry thiy means the affections.
of the two great bodies of the nobiity and
clergy were alienated from their prnce th
consequence of which was a tota} desertion.

21 The same Subgect continued Dut what
chiefly contributed to weiken the monarchy
was the extravagance of this prance in ahenat
ing the crawn demesnes® And here at 18 that
we ought 1o hitten to the account of Mtard
one of our most judicious hustorians 2 grand
son of Charlemagne strongly attached to
Louss the Debonnaree and who wrote hus by
tory by erder ol Charles the Bald.

He says * that one Adelhard for some tine
gained such an ascendant over the Emperor
that ths prince conformed to his will in every
thing that at the instigation af this favourite
he had granted the crown lands to evenbody
that asked them ¢ by which means the state
was ruined " Thus he did the same muschiet
throughout the empire a3 1 observed he had
done in Aquitatne * the former Charlemagne
redressed but the latier was past all remedy

The state was reduced o the same debility
i which Charles Aartel found it upon hus
accession to the mayoralty and so desper
ate were ats eitcumstances that no exeruont
of authonty was any longer capable of st
mgat

The treasury was so exhansted that in the
teign of Charles the Bald no one coutd con
tinue in hus employments nor be safe m his
person without paying for it * When they had
it in their power to destroy the Normans
they took money to let them escape 1 and the
first advice which Hinemar gaives to Louss the
Stammerer 13 to ask of the awcmbly of the
vation a suffictent allowance to defray the €<
penses of his household

3 The same Subject continued The clergy
had reason to repent the protection they had
grnted to the children of Lowss the Debont
naire This prince 13 I have already observeds

4 Being desirons ta check the nobility, he pro
moted one Bernrd to the place of chamberlatn
by which the great lords were exasperated to the
highest pitch
§Tegin De Cestis Ludotics pus
$Nuard v prope finems
it

35ce book ¥ 13
®Ihincmar let 1" to Lot the Stammerer,
10Sce the I igment of the Chromcle of the Vor
astery of St Sergius of Angers n Duchesne 1t P
101
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had never given any of the church lands by
precepts to the lamry,! but 1t was not long be
fore Lothanius in Italy, and Pepn m Aqui
tamme, quitted Charlemagnes plan and re
sumed that of Charles Martel The clergy had
recourse to the Emperor against us ciuldren,
but they themselves had weakened the author-
sty to which they appealed In Aquitaine some
condescension was shown, but none 1 Italy,
‘The civil wars with which the Iife of Lows
the Debonnatre had been embroiled were the
seed of those which followed hrs death The
three brothers Lotharus, Lows, and Chatles,
endeayoured each to bring over the nability to
therr party and to make them their tools To
such as were willing therefore to follow them
they granted church lands by precepts, so that
to gam the nobility, they sacrificed the clergy
We find 1 the Capitularies® that those
Pprinces were obliged to yield to the ymportu
ity of demands and that what they would not
often have freely granted was extorted from
them v & fnd shos sha damm sha he tham

of the clergy, whether he was most mcensed
against them for having degraded lus father
on their account, or whether he was the most
ttmorous Be that as 1t may, we meet with con
tinual quarrels 1n the Capatularies,t between
.. See what the bishops say 1n the synod of the

ot ermany art §
MR PN

THE SPIRIT OF LAWS

307
the clergy who demanded their estates, and the
nobility who rcfused or deferred to restore
them, and the kings acting as medrators

The situation of affairs at that time 15 a
spectacle really deserving of pity Whle Lours
the Deb made immense d out
of hus demesnes to the clergy, his children dis-
tributed the churchlands among the lasty
The same prince with one hand founded new
abbeys and despoited old ones The clergy had
no fixed state, one moment they were plun
dered, another they recened satisfaction, but
the crown was continually losing

Toward the close of the reign of Charles the
Bald, and from that ttme forward, there was
an end of the disputes of the clergy and laity
concerning the resutution of churchlands
The bishops indeed breathed out still 2 few
sighs 1o their remonstrances to Charles the
Bald which we find 1n the Capitulary of the
year 856 and in the Jetter they wrote to Lous,
King of Germany, tn the year 8585 but they
proposed things, and challenged promsses, so
often eluded, that we planly see they had no
longer any hopes of obtaining their desire

All that could be expected then was to re
pair 1 general the myurtes done both to
church and state ® The kings engaged not to
deprive the nobility of their freemen and not
to give away any more church lands by pre-
cepts,? so that the mterests of the clergy and
nobility seemed then to be united

‘The dreadiul depredations of the Normans,
as I have already observed contributed great-
1y to put an end to those quarrels

The authonty of our kings diminshing ev-
ery day, both for the reasons already gien
and those which I shall mention hereafter,
they mmagined they had no better resource
left, than to resign themselves into the hands
of the clergy But the ecclesiastics had werk
ened the power of the kings and these had
diminished the inftuence of the ecclesiasties

' - R .
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sors call in the church to support the state
and to preventstsruin an vun did they make
use of the respect which the commanalty had
for that body,! to mamtun that which they
should atso have for thewr prince *invam did
they endeavour to give an authonty to their
laws by that of the canons 1n vain did they
join the ceclesiastic with the avl punsh
sments ? tn vasn ta counterhalance the author
1ty of the count did they give to cach bishop
the ude of ther commussary n the several
provinces 41t was impossible to reparr the ms-
chicf they had done and a termible musfortune,
which 1 shall presently mention, proved the
ruin of the monarchy

24 That the Freemen uere vendered capable
of holding Fiefs 1said that the freemen were
led agamst the enemy by their count and the
vassals by their lord Thus was the reason that
the several orders of the state balanced each
other and though the king s vassals had other
vassals under them yer they might be over
awned by the count who was at the head ol all
the freemen of the monarchy

The freemen were not allowed at first to do
homage for a fief but in process of time this
was permutted ® and I find that this change
w1s made during the peniod that elapsed from
the rergn of Gontram to that of Charlemagne
Thus 1 prove by the comparison which may be
made between the treaty of Andelot ¢ by Gon
tram Chidebert and Queen Brunchault and
the parution made by Charlemagne among
his children as well as 1 hike parution by
Louts the Debonnaire? These three acts con
tamn nearly the same regulations with regard
to the vassals and as they determine the very
same ponts under almost the same crcum

1o n o~ - e -

anybody
25ee the Capitulary of Chirles the Bald De
Cartsinco 1n the yerr & 7 Baluziuss edition 11
P88 S§1*3qandy
YR LIRS e oe

35ee what has teen smd alrexdy ook ax last
chapter towards the end

Sin the year 587 1n Gregory of Tours 1

%Sce the following chapter where 1 shall speat
more d ffusely of those partitions and the notes in
whach they are quot
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stances the spint as well as the Tetter of those
three treattes m this vespect are very much
alike

But as to what concerns the {reemen there
15 a utal difference The treaty of Andelot
does not say that they might do homage for a
ficf whereas we find 1n the dinvisions of Charle:
magne and Lows the Debonnaire express
clauses ta empower them ta do hamage This
shows that a new usage had been ntroduced
after the treaty of Andelot whereby the free
men had become capable of this great prvt
lege

This must have happened when Charles
Martel after distnbutng the church lands to
Ius soldiers partly in fiel and partly as allo-
dia made 2 kind of revolution in the feadal
laws It 13 very probable that the nobility who
were seized already of fiefs found a greater ad
vantage in recen ing the new grants as allodia
and that the freemen thought themselves hap-
PY 10 accepting them as fiefs

The Priverear Cavse of Tie Huviamon oF
THF StconD Race

25 Changes in the Allodia Charlemagne 11
the p: m the preced
chapter orduned that after his death the vas-
sals belonging to cach king should be permut
ted to recene benefices 1n their own sover
cign s dominion and not 1n those of another *
whereas they may keep their allodal estatesn
any ol their domimions * But he adds # that
every freeman might after the death of his
lord do homage n any of three kingdoms he
pleased aswell as he that never had been sub-
jecttoalord We find the same 1egulations 10
the partition which Louts the Debornawre
made among his children in the year 817

But though the freeman had done homage
for a fief yet the count s militia was not there-
by werkened  the freeman was sull obliged to
contribute for his allodium and to get people
ready for the service belonging to 1t at the
proportion of one man to four manors or €ls¢
to procure a4 man that should do the daty of

*In the year 806 betneen Charles Pepmn and
Lou s 1t 15 quoted by Coldast and by Baluzws
" p 439

VAT 9 p 413 which 1s agreeable to the treaty
of Andelot 1 Cregory of Tours 1%

AT 1o 0 1 there s no mention made of thit
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the fief 1n Ius stead And when some abuses
had been tntroduced upon this head they
‘

tovavada al

1s very true but I beg leave to cast an eye on
the unhappy consequences of that daj
Some tyme after the battle the three broth
ers Lotimmmes Lows and Charles made a
treaty ¢ wheremn I find some clauses which
must have altered the whole political systera
of the French government
1 In the declarationt which Charles made
to the people of the part of the treaty relating
to them le says that every freeman might
<hoose whom he pleased for hus lord $ whether
the king or any of the nobility Before this
treaty the freeman might do homage for a fief
but his allodsum still contmued under the 1m
meduate power of the king that 1s under the
count s yunisdiction and he depended on the
lord to"whom he vowed fealty only on ac
count of the fief which he had obtamed After
that treaty every freeman had a night to sub
Ject hus allodium to the king or to any other
lord as he thought proper The question 15
notin regard to those who put themselves un
der the protection of another for a fief but to
such a5 changed their allodial mto a feudal
land and withdrew themselves as 1t were
from the civil Junisdiction to enter under the
power of the king or of the lord whom they
thought proper to choose
L3 1t was that those who formerly were
only under the king s power as freemen under
the coune hecame insensibly vassals one of
another since every freeman mught choose
whom he pleased for hus lord the king or any
of the nobility
2 If aman changed an estate which he pos
sessed an perpetuity into a fief this new fef
could no longer be only for life Hence we see
2 short ume after a general law for giving the
fiefs to the chuldren of the present possessor ®
'In the year 811 Balunuss edition 1 p 486
art 7and § and that of the year 812 1bid P 490
At 1 See also the Capuulary of the year 807
Baluziuss edition 1 p 158
1n the year ~g3 inseried 1n the law of the
Lombards fi 1t g ap 1%
Intheyear 837 quoted by Aubert le Mire and
Baluz us y page g2
*Adnunciatio
$Art 2 of the Declarauon of Charles
$Capuulary of the year 877 ur 53 art g and
10 ofud Carictacum stmilifer et de nostris vas
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1t was made by Charles the Bald one of the

to that time

In the rergn of Charlemagne 7 when the vas
sal hadd recened a present of a lord were 1t
worth onlyasou he could not afterwards qurt
him But under Charles the Bald the vassals
might follow what was agreeable to their i
terests or their inckination with entire safety
and so strongly does this prince explain um
self on the subject that he seems rather to en
courage them 1in the enjoyment of this Liberty
than to restramn it InCharlemagne s trme ben
efices Were rather personal than real after
wards they became rather real than personal

26 GChanges n the Fiefs The same changes
happened i the fiefs as m the alloda We
find by the Caprtulary of Gompiégne ¥ under
King Pepmn that those who had recerved a
benefice from the king gave a part of this
benefice to different bondmen but these parts
were not distinct from the whole The king
tevoked them when he revoked the whole
and at the death of the king s vassal the rear
vassal lost also his rear fief and a new hene
ficiary succeeded who Likewsse established
new rear vassals ‘Thus it was the person and
not the rear fief that depended on the fief on
the one hand the rear vassal returned to the
king because he was not ned for ever to the
vassal and the rear fef returned also to the
king because 1t was the fief itself and not a de-
pendence of 1t

Such was the rear vassalage while the fiefs
were during pleasure and such was it also
while they were for Life This was altered when
the ficls descended to the next hers and the
rear fiefs the same That which was held be
fore momediately of the king was held now

sallis faciendum est &c. This Capitulary relates 1o
anothe of the same year and of the sarae plice

7Caputulary of Avs 11 Chapelle i the year 13
art 16 and the Capulary of Fepin 1n the yer
7R3 art

VSee the caprtulary de Canstaco wn the year R56
art 10and 13 Balunussed tion tom 1 p R in
which the ling together with the Jords spintual
and temporal agreed to this,

ol the year 757 ant 6 Balunuve edition p
18
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mediately and the regal power was thrown
back 2% 1t were one degree sometimes two
and oftenttmes mare

We find in the books of ficfs! that_though
the king’s s wsals might gave away in fiel thae
18 1n rear fief to the king yet these rearvas.
sals or petty vavasors could not give alw in
fief so that whateser they had gnen they
mght always resume Besides a grant of that
kind did not descend to the children like the
fiels because it wasnot supposed tn have been
made according to the feudal lauws

1f we compare the situition yn winch the
rear vassalage was at the time when the two
Milanese senators wrote those books with
what 1t was under hing Pepin we shall find
that the rear ficfs preserved ther primitive na
ture longer than the fiels?

But when those sen1tors wrote such general
exceptions lad been made to this rule as had
almast abolished at For 1f a person who had
recenved a fief of a rear vassal happened to fol
low lum upon an expedition to Rome he was
entitled to all the privileges of a vassal? In
ke manner Jf he had given moncy to the
rear vassal o obtain the fief the Iatter could
not take 1t from lum nor lunder him from
transmrtung 1t to hus son ull he returned him
tus money 1n fine this rule was no longer ob-
served by the senate of Milan ¢

27 Another change which happened m the
Fiefs In Charlemagnes time they were
obliged * under great penalttes to repair to
the general meeting in case of any war what
soever they admitted of no excuses and if the
count exempted any one he was ltible himself
to be pumshed But the treaty of the three
brothers® made a restriction upon ths head
which rescued the nobility as 1t were out of
the king s hands they were no longer obliged
toserve him in tme of war except when the
war was defensne 7 In others they were at Iib-
erty to follow thair lord or to muind therr onn
business This treaty relates to another * con
¢luded five yeass before between the two
brothers Charles the Bald and Lows hing of
1Book 1 1

2 At least ap Ttaly and Germany
3Book 1 of fiefs 1

atbid

s Caprulary of the year 8oz art 7, Baluzuss
edition P

SAp el Marsnam o the year 87 Baluzuss

ed tion
TAN g thid p 4y
vAf m Batuzius
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Germany by which these princes release ther
svassals from serving them in war an case they
should attempt hostilities agatnst each other
an agreement which the two princes confirmed
by eath and at the same ume made thesr
armees suear to 1t

The death of a hundred thousand French
at the battle of Fontenay made the remans of
the nobility imagine that by the private quar
rels of thar kings about therr respectne
shares their whole body would be extermu
nated and that the ambition and jealousy of
those princes would end 1n the destruction of
all the best families of the kingdom A law
was therefore passed that the nobility should
not be obliged to serve their princes 1 war
unless 1t was to defend the state against a for
ergn amvaston Ths law obtained for several
ages?

8 Changes which happened in the great Of
fices and in the Fiefs The many changesin
troduced 1mto the fiefs 10 parucular cases
seemed to spread so widely as to be productine
of general corruption I noticed that in the be-
ginming several fiefs had been alienated 1n
perpetuity  but those were particular cises
and the fiels in general preserved ther na
ture 5o thataf the crown lost some fiefs it sub-
stituted others in therr stead I obsersed like-
wise that the crown had never alienated the

dren of the count and that this regulation
should also take place 1n respect to the fiels "

We shall see presently that this regulation
recerved a wider extension, insomuch that the
great offices and fiefs went even to distant rel
atses Thence it followed that most of the
lords who before this time had held smmeds
ately of the crown held now medsately Those

?Sec the law of Guy Ring of the Romins
among those which were dded to the S:.\hck]::':
be e PP a3

among the children of the Jast possessor

L0 see bis Capitutary of the year 77 tit 59 art
9 nd 10 apud Canistacum This Capueulary beats
relation to another of the same year and place
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counts who formerly admimistered justice an
the king’s plactta, and who led the freemen
against the enemy, found themselves situated
between the king and hus freemen, and the
king’s power was removed farther off another
degree

Agam, it appears from the capitulaties!
that the counts had bencfices annexed to therr
countes, and vassals under them When the
counties became hereditary, the count’s vas-
sals were no longer the immediate vassals of
the king, and the bencfices annexed to the
counties were no longer the king’s benefices,
the counts grew powerful because the vassals
whom they had already under them enabled
them to procure others

In order to be convinced how much the
monarchy was thereby weakened towards the
end of the second race we have only to cast an
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petor Conrad 11, the fiefs situated in lus do-
minions did not descend to the grandchil
dren they descended only to one of the last
possessor’s children, who had been chosen by
the lard  thus the fiefs were given by a kind of
election, which the lord made among the chul
dren

In the seventeenth chapter of this book we
have explamed 1 what manner the crown
was 1n some respects elective, aud m others
heredutary under the second race It was he
reditary, because the kings were always taken
from that family, and because the children
succeeded, 1t was elective, by reason that the
people chose from among the cluldren A<
things proceed step by step, and one political
Iaw has constantly some relation to another
political law, the same spurit was followed m
the succession of fiefs as had been observed m
the to the crown ® Thus the fiefs

eye on what happened at the of the
third when the multiplicaty of rear-fiefs flung
the great vassals into despar

It was a custom of the kingdom? that when
the elder brothers had gren shares to their
younger brothers, the latter paid homage to
the elder, so that those shares were held of the
lord paramount only s a rear fief Philip Au
gustus, the Duke of Burgundy, the Counts of
Nesers, Boulogne, St Paul, Damprerre, and
other lords declared? that henceforward,
whether the fiefs were divided by succession or
otherwise, the whole should be always of the
same lord, without any mtermediation This
ordinance was not generally followed for as
I have elsewhere observed 1t was mmpossible
to make general ordinances at that tume but
many of our customs were regulated by them

20 Of the Nature of the Fiefs after the Reign
of Charles the Bald We have obseried that
Charles the Bald ordamed that when the pos
sessor of a great office or of a fief lejt a son at
his death, the office or fief should devolie to
him It would be a difficult matter to trace the
progress of the abuses which thence resulted
and of the extension given to that law 10 each
country. I find i the books of fiefs,* that to-
wards the beginning of the reign of the Em
_ 3 The third Capstubary of the year 812 ant 7

' . ) .
JLL L€ ordinance of §RIBp Augusiua ik tit
€31 £209 1n the new collection

4Book 1, tat 1

were transmitted to the children by the night
of succession, as well as of election, and each
fief became both elective and hereditary, like
the crown

Ths night of election” 1o the person of the
lord was not subsisting at the tme of the au
thors? of the baok of fiefs that 1s, in the reign
of the Emperor Frederick 1

80 The same Subject continued It 15 men
troned 1n the books of fiefs that when the Ern
peror Conrad set out for Rome, the vassals 1n
fus service presented a peution to hm that he
would please to make a law that the fiefs
which descended 1o the children should de-
scend also to the grandchildren, and that he
whose brother died without legitimate herrs
might succeed to the fief which had belonged
to their common father ® This was granted

In the same place 1t 15 sard {and we are 1o

— . v omve hoed a¢ tha fime

tend farther than to brothers german, though
of late 1t was carred as far as the seventh de
gree and by the new code they had extended
1t 1n a direct ine s nfinitum ¥ Teas thus that
Conrad s law was mnsensibly extended

All these thungs being supposed the bare

sIbid

€ At least 10 Italy and Germany

TBook 1 of fiefs it t

3 Gemrdus “iger amd Aubertus de Orto.

3Book s of fiefs Ul 1
39 Clayas has prosed it extremely well.
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perusal of the history of France 1s suff cient to
demonstrate that the pepetusty of fiefs was es
tablished earlier 1n this kingdom than i Ger
many Towards the commencement of the
vergn of the Emperor Conrad I in rogg
tlungs were upon the same [ooting sull in
Germany as they had been in France duning
the reign of Charles the Bald who died in
77 But such were the changes made in tins
kingdom after the reign of Charles the Rald
that Charles the Simple {nund himself un
able to dispute with a foreign house his 1n
contestable nights to the empire and :n fine
that in Hugh Capet s ime the reigming fam
ily stripped of all its demesnes was no longer
1 1 condition to maintain the crown
The weak understanding of Charles the
111d produced an equal weakness i the
French monirchy But as hus brother Lowss
haung of Gennany and some of that prince's
successors were en of better parts their gov
crnment presenyved 1ts vigour much longer
But what do I say? Perhaps the phlegmanc
consttutton and 1f T dire use the expression
the immutability of spirit peculinr to the Ger

s
by a natural tendency 1 families

Besides the kingdom of Germany was not
lud waste and anniulated as it were like
that ot France by that particular kind of war
with which 1t had been harassed by the Nor
mans and Saracens There were less riches 1n
Germany fewer citics to plunder less extent
of coast to scour more marshes to get over
more forests to penetrate As the dominjons of
those princes were less 1in danger of being rav
aged and torn to pieces they had less need of
their vassals and consequently less depen
dence on them And in all probability if the
Emperors of Germany had not been obl ged
0 be crowned at Rome and to make contna
al expeditions into ftaly the fiefs would have
preserved their primitive nature much Jonger
11 that country

31 In what Manner the Empire uas trans
ferred from the Tamuly of Charlemagne The
empire which 1n prejudice to the branch of
Charles the Bald had been already given to
the bastard hine of Lows hing of Germany !
was transferred to a foretgn house by the elec
uon of Conrad Duke of Tranconta 11 g1z
The reigning branch in France being hardly
1 Arnold an 1 bis son Lou s IV
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able to contest a few villages was much less in
a sitation ta contest the empure We havean
agrcoment entercd into between Charles the
Sumple and the Emperor Henry I who had
succeeded to Conrad It 1s called the Compact
of Bonn ? These two princes met in a vessel
which had been placed in the muddle of the
Rhune and swore eternal (nendship They
ased on this occasion an excellent mddle
term Charles took the ntle of hing of Wast
France and Henry that of hing of East
France Charles contricted with the hang of
Germany and not wath the Emperor

82 In what Manner the Croun of France vas
transferred to the House of Hugh Capet The
inhenitance of the fiefs and the general estab-
Jishment of rear fiefs extinguished the pohu‘
B e e e

a few only on whom the others depended.
The kings had scarccly any longer a directat
thority a power which was to pass through so
many ather and through such great powers
either stopped or was lost before it reached 1ts
term Those great svassals would no longer
obey and they even made use of their rear
vassals to withdraw their ebedience The
lings depnised of their demesnes and redu

to the cities of Rherms and Laon were left e
posed to their mercy the tree stretched out 145
branches oo far and the head was withered
The kingdom found self without a demesne
as the empare 1y at present The crown was
lhltrthK'c gien to one of the most potent vas
sals

The Normans ravaged the kingdom they
sailed sn open boats or small vessels entered
the mouths of rvers and laid the country
waste on both sides The cines of Orleans and
Panis put a stop to thase plunderers so that
they could not advance farther either on the
Setne or on the Lowre ? Hugh Capet who was
master of those cities held 1n hus hands the
two keys of the unhappy remains of the king
dom the crown was conlerred upon him 28
the only person able to defend 1t It 1s thus the
empire was alterwards gtien to a famly whose
domtnions form so strong a barrier against the
Turks

2In the yer 926 quoted by \ubert le Mirc
Col d natonum p arum =

3 Sce the Cap tuhary of Chatler the Bald in the
year 8 5 ap (! Canstactom on the importance of
ais §¢ Dens and the castles on the Lowe 11
those days



The empire went from Charlemagne s fam
ily at a time when the mhentance of fiefs was
established only as a mere condescendence It
even appears that thus inhertance obtaned
much later among the Germans than among
the French ! which was the reason that the
empure considered 2s a fief was electne
On the contrary when the crown of France:
went from the family of Charlemagne the
fiefs were really hereditary 1n this kingdom
and the crown as a great fief was also he
reditary

But 1t 15 very wrong to refer to the very mo
ment of this revolutron all the changes which
happened either before or afterwards The
whole wasreduced to two events the rergning
famuly changed and the erown was umted to
agreat fief

33 Some Consequences of the Perpetutty of
Fuefs From the perpetuity of fiefs it followed
that the night of seniority or prrmogemture
was established among the French This night
was quite unknown under the first race ? the
crown was divided among the brothers the
allodta were shared 1n the same manner and
asthe fiefs whether precarious or for hie were
not an object of successton there could be no
Partition 1n regard to those tenures

Under the second race the trtle of emperor
which Lowis the Debonnaire enjoyed and
with which he honaured hus eldest son Lotha

P tmadahos hul fo oar h onrnesa

t0 receive much greater from him they were
also to consult with him upon common af
ams? This 15 what inspired Lotharius with
N e a

empte after he had consulted the Almighty
by a three days fast by the celebration of the
holy mysteries and by prayers and almsgr

g after the nation had sworn allegrance to
him which they could not refuse without per
junng themselves and after he had sent

}Seeabove chapter g0
*Sce the, Sahic law 3nd the law of the Ripu
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Lotharius to Rome to be confirmed by the
Pape Upon all thus he lays a stress and not
upon his night of primogemture e says
deed that the emperor had designed a part:
tion among the younger brothers and that ke
bad given the preference 1o the elder but say
mg he had preferred the elder was sayimng at
the same time that he might have gnen the
preference to s younger brothers

But as soon s the fiefs became hereditary
the night of semonity was established 1n the
feudal succession and for the same reason 1n
that of the crown which was the great fief
The ancrent law of partitsons was no longer
subsisting  the fiefs being charged with a sery
1ce the possessor must have been enabled to
distharge 1t The law of pimogeniture was
established and the right of the feudal Jaw
was supenor to that of the political or aivilan
stitution

As the fiefs descended to the children of the
possessor the lords lost the iberty of dispos
1ng of them and 1n order to indemnify them
selves they established what they called the
night of redemption whereof mention 1s made
1 our customs which at first was pad mnadr
rect ine and by usage came afterwards to be
paid only in a collateral line

The fiefs were soon rendered transferable
. PO T e a

but when the practice of granung such per
nusstons became general they were fived
every district.

The nght of redemption was to be pard at
every change of hewr and at first was paid even
1n 2 direct Ime § The most general custor had
fixed 1t to one year s meome This was burden
some and inconyenient to the vassal and af
fected 1n some measure the fief isell It was
ofien agreed in the act of homage that the lord
should no longer demand more than a cer
tain sum of money for the redempuon which
by the changes ncident to money became af
terwards of no manner of importance ® Thus
the right of redernption 13 in our days reduced
almost to nothing whale that of the lords
dues 15 continued m it full extent As this
nght concerned nerther the vassal nor Jus

8 Sec the ord nance of Phil p Augustus 1n the
year 1209 on the fets

. —
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herrs but was a fortuitous case which no one
way oblied to foresce or expect these stipu
lations were not made and they continued to
pay a certamn part of the price

When the fiefs were for Iife they could not
gnea part of a fief to hold 1n perpetusty as 2
rear fief for 1t would have been absurd that 2
person who had anly the usufruct of a thing
should dispose of the property of 1t But when
they became perpetual this was permitted !
with some restrictions made by the customs
which was what they call dismembening their
fiel 2

fief 1n default of male 1ssue Tor when the
lord gave the fief to his daughter he mulu
plied the cases of his right of redemption be-
cause the husband was abliged to pay it as well
as the wife ¥ This regulation could not take
place i regard to the crown for as 1t was not
held of any one there conuld be no right ol re
demption over st

The daughter of Willlam V. Caunt of Tou
louse did not succeed to the county But Elea
por succeeded to Aquuitane and Matilda to
Normandy and the nght of the succession of
femnles seemed so well established in those
days that Lows the Young after his dnorce
from Eletnos made no difficulty 1n restoring
Guienne to her But as these two last instances
folloned close on the first the general law by
whiclt the women were called to the succession
of fiefs must have been introduced much later
mto the county of Toulouse than into the
other provinces of France ¢

The constitution of several kingdoms of Cu
rope has been directed by the state of feudal
tenures at the ime when those kingdoms were
founded The women succeeded neither 1o
the crown of France nor to the empire be
cause at the foundation of those two mon
archues they were wmcapable of succeeding to
fefs Dut they succeeded in kingdoms whose
foundation was posterior to that of the per-
petuity of the fiets such as those founded by
the Normans those by the conquests made on

But they could not abridge the fiefs that is
aboluh a portion of 1t

2They fixed the portion which they could dis
member
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the Maors and others n fine, which were be
yonudd the Limsts of Germany, and i later tmes
recerved an some measure a second brrth by
the establishment of Chinistanity

When these fiels were at will they were
grien to such as were capable of daing serace
for them and therefore, were never bestoned
on mnors but when they became perpetual
the Tords tock the fief into ther own hands
tll the pupil came of age esther to Inaease
their own emoluments or to train the ward 1o
the use of arms.3 Thas ts what our customs all
the guardianship of a nobleman's children
which 1s founded on principles different from
those of tutelage, and 15 entirely a disunct
thing from 1t

When the ficls were for Life it was custom
ary to vow fealty for a fiel and the real deln
1y which was made by a sceptre confirmed
the fief asct 14 iow confirmed by homage We
do not find that the counts or even the king
commissaries receised the homage i the
provinces nor 1s this ceremony to be met with
m the commussions of those officers which
hase been handed down to us in the Capitu
Tiries They sometimes ndeed made all the
king s subjects take an oath of allegrance ¢ but
50 far was this oath from being of the same
nature as the service afterwards established bv
the name of homage, that 1t was only a ¢e1c
mancy af less solemnity occasionally used o
ther before or alter that act of obeisance 0
short 1t was quite a dsstnct thing from hom
age?

The countsand the king's commussaries fur
ther made those vassals whose fidelity was sus-
pected give occasionally a seeurnty, which was

AUa n L .

. eemand
which grae rise to what we have mentianed by the

name of the guardianship of a nobleman s chil
reu

TWe find the formulz thereof in the second
C.1pxlﬂulzry of the year 8oz See alo that of the
R4 aa 't e

B U LUIILL LTS 1 IeHy 4 4 0Lt



(HAP 34
talled firmdtas 1 but thus security could not be

France were accustomed to recenve the homage
of the nobulity 1t 1s plawn that he expresses
himself agreeably to the 1deas and language of
us own tme

When the fiefs descended ta the heus the
acknowledgment of the vassal which at first
was only an occasional service became a regu
lar duty It was performed 1n a more splendid
manner and attended with more formalities
because 1t was to be a perpetual memornal of
the recspracal duties of the lord and vassal

Ishould be apt to think that homages began
to be established under King Pepin which 1s
the time 1 mentioned that several benefices
were given in perpetwity but I should not
think thus without caution and only upon a
supposition that the authors of the ancient
annals of the Franks were not ignorant pre
tenders¢ who 1n describing the fealty pro-
fessed by Tassillon Duke of Bavaria to hing
Pepin spoke according to the usages of ther
own time ¥

3t The same Subject continned When the
fiefs were exther precarious or for life they sel
dom bore a relation to any other than the po-
litscal laws for which reason 1n the avil msti
tetions of those times there 1s very little men
tion made of the laws of fiefs But when they
became heredutary when there was & power of
8ving <eling and bequeatlung them they
bore a relation both 1o the political and the
avillaws The fief considered as an obligation
of performmg military service depended on
the political law constdered as a kind of com

1 Caputalanes of Charles the Bald i the year
80 post reditum a Confl sentibus art 3 Balu
Huss ediwon p 145

tbd an 3

Suger Lib de admnistratione sua

“er 757 @

EOne woul I think that here was an homage
abd an oath of fealty Seeuote 6 p 314
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mercial property 1t depended on the crul
law This garve nise to the al regulations con
cerning feudal tenures

When the fiefs became hereditary the law
relating to the order of succession must have
been 1n relation to the perpetuity of fiefs
Hence ths rule of the French law estates of
mhentance do not ascend ® was established m
spite of the Roman and Saliclaws 7 It was nec
essary that sersice should be pa:d for the fief
but a grandfather or a great uncle would have
been too old to perform any service this rule
thus held good at first only mn regard to the
feudal tenures as we learn from Boutillier ®

When the fiefs became hereditary the lords
who were to see that service was pasd for the
fief insisted that the females who were to suc
ceed to the feudal estate and I fancy some
times the males should not marry without
theirr consent insomuch that the marrage
contracts became 10 respect to the nobility
both of a feudal and a cnail regulation ® In an
act of this hind under the lords mspection
regularons were made for the succession with
the view that the heirs might pay service for
the fief hence none but the nobility at first
had the hiberty of disposing of successions by
marriage contract as Boyer and Aufrerius!!
hase observed

It 15 needless to mention that the power of
redemption founded on the old right of the
relatives a mystery of our ancient French ju
nisprudence I have not time to unravel could
not take place with regard to the fiefs ull they
became perpetual

Ital am Italiam

I finish my treatise of fief> at a period where
most authors commence theirs

I3 feu s
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8 Samme Rurale VL1 6 p 417
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BIOGRAPHICAL NOTE
Jeaxn Jacques RousseAy, 17121778

THE Rousseau family which had fled from
France at the tume of the religious wars had
been m Geneva for more than a century when
Jean Jacques was born June =8 1712 His
mother deed 1n chuldbirth His father a waich
maker taught him to read when he was five
or six and before he was ten they had read to
gether the romances his mother had left
from them he Jater declared I date my un
wnterrupted self consciousness  and my odd
romantic notions of human ke He also read
history  particularly Plutarch who became
my favorite author cured me a little of
my taste {or romance and formed 1n me
the free and republican spirit ' When he was
about ten hus father as the result of 2 quarrel
had to leave Geneva and Rousseau was put
m the care ol an uncle who entrusted his edu
<ation to the pastor of Bossy

Atthe age of tuelve or thirteen when Rous-
seau had completed his elementary education
he v as placed as an apprentice first to 2 no-
tary and when that proved unsuccessful to
an engraver In 1728 he abandoned his master
Ieft town and began the series of adventures
and wandenngs which are recorded 1n the
first s1x books of his Confessions Alter a few
days he appealed for charity to a Catholic
priest 1 Savoy who recommended hum to a
Madame de Warens hnown for her good
works Aided by her he went to Turin and
presented himself to a hospice where he was
provided with food and lodging for nune davs
while being instructed n the Catholic faith
Although he later remarked that his renuncia
tion of Protestantsm was at bottom the act
of a bandit  Rousseau conunued to regard
himself as a Catholic untl 1754 Alter servung
afew months as a lackey he re visted Annecy
and appealed to Madame de Warens who
took hum 1nte her house and after some years
became lus mustress

Duning the mine or ten years that he was
with Madame de Warens Rousseau made sev
eral efforts to fit himself for an occupation
For 2 while he considered the priesthood and
studied with the priests of St Lazare Then
thinking that he was better fitted for music

ke took lessons from the choir master of the
cathedral although not very profictent he
never afterwards lost interest m musi¢, and 1t
was several times hs sole source of support
The only systematic studying he did durng
these years was at the rural retreat of Les
Charmettes where prompied by Voltatres
Philosaphical Letters he undertook to make a
suriey of all the sciences In a more or less
desultory manner he read the seventeenth
century philosophers and worked at mathe
matics astronomy anatomy the Latin poets
hustory and theology His hife with Madame
de Warens was nterrupted by [requent wan
derings On one occaston he returned to find
that his place m the household liad been taken
by another Rousseau then accepted the posi
tion of a tutor with a noble family of Lyons
After a few months he found that teaching
was not to hus Lking and m 1741 he went to
Panis

Rousseau s plans for establishing himself in
the capital rested upon 2 new system of must
cal notation which he had developed Al
though he succeeded m presenting 1t before
the Academy of Sciences 1t won no adherents
He was compelled to accept the post of secre
tary to the French Ambassador at Vemce
which he obtarned through one of the leading
famuilies he had become acquamted with at
nom o n .. Ra

ant gl at his hotel He remaned with her
throughout his fe and according to his ac
count which 15 sometumes questioned she
bore him five children all of whom were con
signed at birth to the foundling hospital
While at Venice in 1743 Rousseau planned
abookon poliicalinstitutions wh ch would
set the seal upon my reputation  but st way
not until 1749 that he actually began to
upon politics In that year he
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contest held by the Academy of Dyjon for the
best essay on the subject  Has the progress
of the arts 1nd saiences contnbuted more to
the corruption or punfication ol moralss

honored him the office of the recener general
provided htm with a lueratine post another of
his operas was presented at court and he had
the opportunuty of obtamming a royal pension
although alter some hesitation he turned 1t
down Diderot asked him for an arucle on
politics and he wrote the Discourse on Politt
cal Feonomy which first appeared in the Fn
eyelopédie i 1755 1n the same year he pub
lished the Discourse on the Orngin of Inequal
#y which also had been wnitten for 2 Dyjon
Academy contest

Shortly alter lus first | terary success Rous
sean began to apply to himself his teachings
on the stmple life and in 1756 he retired to
the country near Paris to live at the Hermut
age which had been set up for him by Ma
dame d kpiny Here he wrote La Nouzelle
Héloise and became imolved 1n an obscure
and bicter quarrel with Diderot and Frederick
Melchior Grimm_the lover of Madime d Ept
n1y He left the Hermitage m 1758 and settled
2t Montlouss where he wrote both Emile on
Education and the Soctal Contract which
were published e 1762

Rousseu s quarrel with Thderot and Grimm
embittered his relations with all of the Ency
clopaedists He angered them stll more by

BIOGRAPHICAL

NOTE

Tus attack upon I Alembert and Voluure for
their defense ol theatrical representations. By
His views on politics and religion he incurred
the enmuty of the French authorities Emile
shortly after its appearance was condemned
Ly the parhament of Pans and Rouseau
leatned that he would be arrested 3f he dd
not gointo exule

The first years of hus exile were passed m
Neuchitel which then belonged to Prussia.
Tis controverstal writings with those who con
demned him conunually embroiled hum
public disputes and he was fimally coripelled
to flee again He went first to the terntory of
Berne but the same fate awasted lum there
Finally 1n 1766 he accepted the invtation of
Hume and accompanted him to England leav
1ng Thérese to follow later in the company of
Bosucll At first he enjoyed some populanty
he met the great men of the day and recened
2 pension from the hing But he soon quar
reled with Hlume and 1n 1567 he fled back
ta France where he had learned he would be
unmolested After wandering about for some
ume he settled in Panis in 1770 resumed his
former occuprtion of music-copying and com
pleted his Confesions and other autobio-
graphical works He could not nd himself
howerer of his suspicions of secret enemies
which had formented him since lus quarrel
with Diderot and m 1558 he gladly accepted
the offer of 2 cottage 2t Ermenonsille Hed ed
suddenly on Tuly 2 1n crrcumseances that g3
nise to rumors of sticide although later in
quirtes failed te bear them out
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A DISCOURSE
ON A SUBJECT PROPOSED BY THE ACADEMY OF DIJON.
WHAT IS THE ORIGIN OF INEQUALITY AMONG MEN,
AND IS IT AUTHORISED BY NATURAL LAW?

We should consider what is natural not 1n things
depraved but 1n those which are rightly ordered
according to nature  Anstotle Politics Bk 1 ch 5

DEDICATION TO THE REPUBLIC OF GENEVA

MosT HoNOURABLE MAGNIFICENT AND SOVER
ey Loros convinced that ouly 2 virtuous at
12¢n ¢an confer on hus country honours which
tcan accept I have been for thirty years past
working to make myself worthy to offer you
some public homage and this fortunate op
portunity supplemenung 1n some degree the
msufficiency of my efforts I have thought my
self entatled to follow in embracing 1t the dic
tates of the zeal which inspires me rather than
the night which should have been my authort
Sation Having had the happrness to be born
among you how could I reflect on the equality
which nature has ordained between men and
the snequality which they have mtroduced
without reflecting on the profound wisdom by
which both are m this State happily combined
and made to comncrde 1n the manner that 1s
most in conformity with natural law and
most favourable to society to the mainte
mance of public order and to the happiness of
mdividuals? In my researches after the best
fules common sense exn lay down for the con
sitution of a government I hate been so
struck at finding them all in actuality 1n your
Oun that even had I not been born withun
Your walls ¥ should have thought 1t indispen
sable for me to offer this picture of human so-
ety to that people wlich of all others scems
trbe possessed of 1ts greatest advantages 2nd
10 have best guarded agamst s abuses

1 I had had to make choice of the place of
Wy birth [ should hase preferred = society
which had an extent proportionate to the hm

ats of the human faculttes that 1s to the pos-
sibility of bemg well governed 1 which ev
ery person being equal to his occupation no
one should be obliged to commmt to others the
funcuons with which he was entrusted a
State 1n which all the mndniduals being well
known to one another neither the secret ma
chinations of vice nor the modesty of sirtue
should be able to escape the notice and judg
ment of the public and in which the pleas
ant custom of seeing and knowing one anoth
er should make the love of country rather a
love of the catizens than of 1ts sl

1 should have wished to be born 1n 2 coun
try in which the interest of the Smereign and
that of the people must be single and 1denu
cal 1o the end that all the movements of the
machime might tend always to the general
happiness And as this could not be the case
unless the Sovercign and the people were one
and the samc person it follows that I should
have wished to be born under a democrauc
government wisely tempered

1 should have wished to Ine and die free
that 15 5o [3r subject to the lans that netther
1 nor ambedy ebe should be able to cast off
their honourable yoke the casy and salutary
yoke which the haughtiest necks bear with the
greater docility as they are made to bear no
other

1 should have wished then that no ene with
1n the State should be able to say he was abme
the law and that no one without should be
able 1o dictate so that the State should be
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obliged tn recognise hus authonity For. be the
v e

a national suler within and a2 foreign mler
without howeser they may disde ther au
tharity it 18 tmpossible that both should be
duly obeyed or that the State shauld be well
governed

1 should not have chosen to Inne an a repub.
Tic of recent mstitution however excellent its
laws for feat the government being perhaps
otherwise framed than the arcumstances of
the moment might require might disagree
with the new aitizens of they with 1t and the
State run the nisk of overthrow and destruc
tion almost as soon as 1t came anto being For
1t 1s with Liberty as 1t 58 wath those solid and
succulent foods or with those generons wines
which ate well adapted to nourssh and lortify
robust constitutions that are used to them,
but muin and intoxicate weak and delicate
constitutions o which they are pot suied
Peaples once accustomed to masters are nof in
a condition to do without them If they at
tempt to shake off the yoke they sull more es-
trange themselves from frecdom as by mus-
taking for 1t an unbridled heense (o which 1t
15 diametrically opposed they nearly always
manage by thetr revolutions, to hand them-
selves over to seducers who only make their
chasns heavier than before The Roman peo-
ple stself a model for all free peoples was
wholly incapable of governing tself when 1t
escaped [rom the oppression of the Tarquins
Debased by slavery and the ignominioys tasks
which had been imposed wpon st 1t was at
first no better than a stupid mob which 1t was
necessary to control and govern with the
greatest wisdom 1n order that besng accus
tomed by degrees to breathe the health
giving air of Itberty minds which had been
enenated or rather brutalised under tyfanny
might gradually acquire that seversty of mor
als and spt of fortitude which made it at
fength the people of all most worthy of re.

of an

the night of time which had expersenced
only such shocks as served to mamfest and
strengthen the courage and patriotism of s
subjects and whose aitizens long accustomed
10 2 wise independence were not only frec,
but worthy to be so

ROUSSEAU

1 should hase wished to choose myxll 2
country, duserted by a fortunate jmpotenct,
from the brutal love of conquest, and securcd
by a sull more fortunate situation from the
fear of becoming atself the conquest of othe?
States z free aity uituated betneen severalnd
t1ons none of which should have any interst
in avtacking 1t while each had an interest1n

- Ve e jadhe et

.  dee et - .
publican State o happily situated could ke
nothing to fear but from atself, and that tm
members trained themsehes 1o the usc
arms 1t would be rather to keep alive that il
1tary ardour and courageous spirit which are
30 proper among, freemen and tend to xetp
up their taste for Liberty than from the neces
sty of providing for their defence

1 should Tiave sought a country, m whih
the pight of legulation was vested in all the
stuzens for who can Judge becter than they ot
the conditions under which they hat)t'bts'\
. . " .
vation were excluded from the deliberations
on which 1n many cases 1ts secunty depended
and in which by the most absurd iconsisten
¢y the magistrates were depmed of nights
which the meanest cstuzens enjoyed

On the contrary Ishould have desired that
1m order to present sell interested and W
concened projects and all such dangerous m
novations as finslly runed the Athenians,
each man should not be at hiberty to propo¥®
new Jaws at pleasure but that this nght
should belong exclusively to the magistrates
and that even they should use it with so mu!
caution the people on s ude be so resened
m grng sts consent to such laws and the pro-
fuulgation of them be attended wath s0 So&
solemmity that before the constitution could
be upset by them there might be time enoush
for all to be convinced.that it 15 above all 64
great antiquity of the laws which makes e
scred and venerable that men soon Jearn 10
despise laws which they see daily altered 218
that States by accustoming themsehes 0 ne-
glect their ancient customs under the preicyt
of improvement often introduce greater evile
than those they ¢endeatour to remove

1should have particalarly avorded 26 €t
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sanly ill governed a Republic 1n which the
people imagming themselves 1 2 position to
do without magustrates or at least to leave
them with only a precarious authonty should
dently have kept for th lves the ad
minstration of avil affawrs and the execution
of their own laws Such must have been the
rude of primitive gov
directly emerging from a state of nature and
thus was another of the vices that contributed
to the downfall of the Republic of Athens
But I should have chosen 2 community m
which the mdividuals content with sanction
ing their laws and deciding the most impor
tant public affairs i general assembly and on
the motion of the rulers had established hon
oured tribunals carefully distinguished the
several departments and elected year by year
some of the most capable and upright of their
fellow catizens to admmister Justice and gov
ern the State a commumty n short 1n which
the virtue of the magstrates thus bearing wit
ness to the wisdom of the people each class
Teciprocally did the other honour If 1 such a
case any fatal misunderstandimgs arase to dis
turb the public peace even these mtervals of
blindness and error would bear the marks of
moderation mutual esteem and 2 common
respect for the laws which are sure signs and
pledges of 2 reconailiation as lasting as sin
v a

rora € [ P

the most beautiful countryside under Heaven
Ishould have desired only to complete my fe-
ity the peaceful enjoyment of all these
blessings an the basom of this happy country
10 live at peace 1n the sweet sonety of my
fellow ciizens and practising towards them
from therr awn example the duties of friend
ship humantty and every other virtue to
leave behund me the honourable memory of a
good man and an upright and virtuous pa
triot

But 1f Jess fortunate or too late grown wise
1 bad seen myself reduced to end an infirm
and langwishing hfe 1n ather cimates vamly
Tegretting that peaceful repose which I hid
forfeited 1n the imprudence of youth Tshoutd
at least have entertamed the sime feehingy i
my heart though denied the apportunity of
making use of them 1 my mative country
Filled with a tender and disinterested love for
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my distant fellow aitizens I should have ad
dressed them from my heart much in the fol
lowing terms

My dear fellow-ciuzens or rather my
brothers smce the ties of blood as well as the
Taws unite almost all of us 1t gives me pleas
ure that I cannot think of you without think
ing at the same time of all the blessings you
enjoy and of which none of you perhaps
more deeply feels the value than T who have
lost them The more I reflect on your cvil and
politzcal condition the less can 1 conceive that
the nature of human affaus could admit of a
better In all other governments when there
15 a question of ensuning the greatest good of
the State nothing gets beyond projects and
1deas or at best bare possibthines But as for
you your happmess 1s complete and you have
nothing to do but enjoy 1t you require noth
mg more to be made perfectly happy than to
know how to be satisfied with being so Your
sovereignty acquired or recovered by the
sword and maintained for two centuries past
by your valour and wisdom 15 at length fuily
and unversally acknowledged Your bounda

tated by the profoundest wisdom but guaran
teed by great and friendly powers Your State
enjoys perfect tranquillity you have neither
watrs nor conquerors to fear you have no oth
er master than the wise laws you have your
selves made and these are admimstered by
upright magustrates of your own choosing
You are neither so wealthy as to be enersated
Ly efleminacy and thence to Jose 1n the pur

st of frivolous pleasurcs the taste for real
Tel1 v o navnoarenn oh

erty which in great nations 13 maintained
only by submusston to the most exorbitant am
positions costs you hardly anythung for ss
presenation

My a Republic so wisely and happaly con
stituted last for exer for an example to other
nations and for the felicity of its own citrzens?
This 1s the only prayer you have felt to make
the only precaution that remains to be taken
Itdepends for the future on yourselves alone
(not 1o make you happy for your ancestors
have saved you that trouble) but to yender
thit happiness lasung by your wisdom i3~
enjoyment [t 11 On your constant union
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obedience to the laws and your respect for
their munisters that your presenation de-
pends If there remains among you the small
est trace of bitterness or distrust hasten to de
stroy it asan accursed leaven which sooner or
later must bring musfortune and rumn on the
State I conjure you all to look mto your
Learts and to hearken to the secret yoice of
conscience Is there any among you who can

set you an example of moderstion of sim
phaty of mnners of respect for the laws and
of the most sincere b Place theref:

ROUSSEAU

world a station capable of conferring honour
on those who fill 1t 1t 15 undoubtedly that
which virtue and talents combine to bestow
that of which you have made yoursches
worthy and to which you have been promot
ed by your fellow-citizens Their worth addsa
new lustre to your own while as you have
been chosen by men capable of goverming oth
ers to govern themselves 1 cannot but hold
you as much superior to all other magustrates
as a free people and particularly that over
which you have the honour to preside s by
1ts wisdom and 1ts reason superior to the pop-
ulace of other States

without reserve 1n such wise superiors that
salutary confidence which reason ever owes to
wirtue  Consider that they are your own
chorce that they justify that choice and that
the hanours due to those whom you have dig
nified are necessarily yours by reflexion Not
one of you 15 50 1gnorant as not to know that
when the laws lose their force and those who
defend them their authority security and lib-
erty are unnversally mmpossible Why there-
fore should you hesitate to do that cheerfully
and with just confidence which you would all
along have been bound to do by your true
nterest your duty and reason atsell?

Let not a culpable and permicious indiffer
ence to the maintenance of the consutution
ever induce you to neglect n tase of need
the prudent advice of the most enlightened
and zealous of your fellow atizens butlet eq
uity moderation and firmness of resolution
continue to regulate all your proceedmgs and
to exhibit you to the whole untverse as the
example of a valiant and modest people jeal
ous equally of therr honour and of therr Liber
ty Beware particularly as the last piece of ad
vice I shall give you of siister constructions
and venomous rumours the secret motives of
s+ Inch are often more dangerous than the ac
nons at which they are levelled A whole
house will be awake and take the first alarm
gven by a good and trusty watch dog who
barks only at the approach of thieves but we
hate the importurnity of those nowsy curs
v huch are perpetally disturbing the public
repose and whose continual il imed warn
ings prevent our attending to them when they
may perhaps be necessary

And you most hanourable and magnificent
lords the worthy and resered magustrates of a
free people permut me to offer you in particu
lar my duty and homage If there 15 m the

Beat p A me to aite an example of
which there ought to have existed better rec
ords and one which will be ever near to my
heart 1 cannot recall to mind without the
sweetest emotions the memory of that virtu
aus atizen to whom 1 owe my bewng and by
whom I was olten mstructed in my mfancy
1n the respect which 1s due to you I sce hmm
sull Living by the work of hus hands and feed
1ng his soul on the sublimest truths I see the
works of Tacitus Plutarch and Grotius lying
before hum m the mdst of the tools of his
trade At his side stands his dear son recen
g alas with too Little profit the tender n
structions of the best of fathers But if the fol
hes of youth made me for a while forget his
wise lessons I have at length the happuiness to
be conscious that whatever propensity one
may have to vice 1t 15 not casy for an educa
tien with which love has mingled to be en
urely thrown away

Such my most honourable and magnificent
lords are the citizens and even the common
whabitants of the State which you govern
such are those intelligent and senstble men
of whom under the name of workmen and
the people 1t 1s usual 1n other nations to
have alow and false opinion My father 1own
with pleasure was i no way distinguished
among Ius fellow-ciuzens He was only such
as they all are and yet such as he was there
15 no country m which his acquarntance
would not hate been coveted and cultnated
even with advantage by men of the hughest
character It would not become me nor 15 1t
thank Heaven at all necessary for me to 1¢
mnd you of the regard which such men hae
a right to expect of their magustrates to whont
they are equal both by education and by the
nights of nature and birth and mferior oniy
by thewr own will by that preference which
they owe to your ment and for giving yoU
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can clamm some sort of ack ledgs on
your side It 1s with a lively satisfaction Tun
derstand that the greatest candour and con
descension attend 1n all your behaviour to-
wards them on that gravity which becomes
the minusters of the law and that you so well
repay them by your esteern and attention the
respect and obedience which they owe to you
Thus conduct 13 not only Just but prudent as
it happily tends to obliterate the memory of
many unhappy events which ought to be bur
1ed in eternal oblivion It 1s also so much the
more yudicious as 1t tends to make this gen
erous and equitable people find a pleasure in
thewr duty to make them naturally love to do
you honour and to cause those who are the
most zealous 1n the mamtenance of thexr own
nights to be at the same time the most dis-
posed to respect yours

It ought not to be thought surprising that
the rulers of a avil society should have the
welfare and glory of thew communities at
heart but 1t 1s uncommonly fortunate for the
peace of men when those persons who look
upon themselves as the magistrates or rather
the masters of a more holy and sublime coun
try show some love for the earthly country
which maintamns them 1 am happy i having
1tn my power ta make 5o stngular an excep
tion n our favour and to be able to rank
among 1ts best ciizens those zealous depost
taries of the sacred articles of faith established
by the laws those venerable shepherds of
souls whose powerful and captnating elo-
quence are so much the better calculated to
bear to men s hearts the maxims of the gospel
as they are themselves the first to put them
1nto practice All the world knows of the great
success with which the art of the pulptt 1s cul
wvated at Geneva but men are so used to
hearing divanes preach one thing and practise
another that few have a chance of knowing
how far the spinit of Christianity holiness of
manners severtty towards themselves and 1n
dulgence towards their neighbours prevail
throughout the whole body of our munisters
It 13 perhaps gnen to the aty of Geneva
alone ‘to produce the edifying example of so
perfect a umon between 1ts clergy and men
of letters It 1s 1n great measure on therr wis-
dom thewr hnown moderation and der zeal
for the prosperity of the State that 1 bwild my
hopes of 1ts perpetnal tranquillity At the
same time 1 notice with a pleasure mingled
with surprsse and veneration how much they
detest the Inghtful maams of those accursed

—

and men of whom history furnish
es us with more than one example who in
order to support the pretended rights of God
that 1s to say their own interests have been so
much the less greedy of human blood as they
were more hopeful therr own mn particular
would be always respected
1 must not forget that precious half of the
Republic which makes the happness of the
other and whose sweetness and prudence pre-
serve 1ts tranquillity and virtue Anuable and
virtzous daughters of Geneva 1t will be al
ways the Iot of your sex to govern ours Hap-
are we so long as your chaste influence
solely exercised wittun the limts of conjugal
union 1s exerted only for the glory of the
State and the happness of the public It was
thus the female sex commanded at Sparta
and thus you deserve to command at Geneva
‘What man can be such a barbanan as to re
sist the voice of honour and reason coming
from the Itps of an affectionate wife? Who
would not desprse the vanities of luxury on
beholding the simple and modest attre which
from the lustre 1t derives from you seems the
most favourable 1o beauty? It is your task to

ctizens 1t 1s yours to reunite dsvided 1amiiies
by happy marriages and above all things to
correct by the persuasie sweetness of your
Jessons and the modest graces of your conver
sation those extrasagancies which our young
people pick up 1 other countries whence
mstead of many useful things by which they
rught profit they bring home hardly any
thing besides a puenile air and a nidiculous
manner acquired among loose women but an
admuration for I know not what so-called
grandeur and paltty recompenses for being
slaves which can never come near the real
greatness of liberty Continue therefore al
ways to be what you are the chaste guardiang
of our morals and the sweet security for our
peaceexcrung on every occsion d‘:.e prvi

- . N
It must be confessed howeser that with all
these advantages 1t will not shine with that
fustre by which the eyes of most men are dar

2led a puerile and fatal taste for whnd:;!}he/_
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most mortal enemy of happtness and hberty

Letour dissolute youth seek elsenhere hght
pleasures and long repentances Let our pre-
tenders to taste admure elsewhere the grandeur
of palaces the beauty of equipages sumptuous
furniture, the pomp of public entertanments
and all the refinements of luxury and effem
macy Geneva bomts nothing butmen sucha
sight has nevertheless a value of 1ts own and
those who have a taste for 1t are well worth
the admurers of all the rest

Deign most honourable magnificent and
sovereign lords to receve and with equal
goodness thes respectful tesumony of the in
terest 1 take in your common prosperity And

ROUSSFAU

tf I hate been so unhappy as to be guilty of
any indiscreet transport an this glowing effu
sion of my heart 1 beseech you ta pardon me
and to 1ttnbute st to the tender aflection of 2
eign fords T am wath the most profound re-
spect

Your most humble and obedient servant
and fellow ¢rtezen

] ] Rousseau

Chambéry, June tz. 1751



PREFACE

Or all human sciences the most useful and
most mperfect appears to me to be that of
mankmd and I will venture tosay the single
mscription on the Temple of Delphi con
taned 2 precept more difficult and more 1m
portant than 15 to be found m all the huge vol
umes that moralists have ever written 1 con
sider the subject of the following discourse as
one of the most interesting questions phlos-
ophy can propose and unhappily for us one
of the most thorny that philosophers can have
to solve For how shall we know the source of
nequality between men 1f we do not begin by
knowng mankind? And how shall man hope
10 see himself as nature made him across all
the changes which the successton of place and

Yances he has made have mtroduced to modt
fy hus primitive condition? Like the statue of
Glaucus which was so disfigured by tume seas
and tempests that 1t looked more hike z wild
Beast than a god the human soul altered m
saciety by a thousand causes perpetually Te
curning by the acquisition of a multitude of
truths and errors by the changes happening
to the constitution of the body and by the
conunual jamng of the passions has 5o to
speak changed 1n appearance so as to be
hardly recognisable Instead of a being acting
constantly from fixed and imvariable prina
Ples 1nstead of that celestral and majestic ssm
phaty impressed on 1t by its divine Author
we find m 1t only the frightful contrast of pas
sion mistaking sself for reason and of under
standing grown delirious

It 1s stll more cruel that as every advance
made by the human speaies Temoses 1t stll
farther from its primtive state the more dis
€overies we make the more we deprine our
selves of the means of making the most 1m
Portant of all Thusit1s 1n one sense by our
Verystudy of man that the knowledge of him
15 put out of our power

It 15 easy to percerve that 1t 15 1n these suc
cessive changes m the constitution of man
that we must look for the onigin of those differ
ences which now distinguish men who 1tisal
lowed are as equal among themselves as were
the ammals of every kind before physical
causes had introduced those varieues which
are now observable among some of them

It1s mn fact not to be conceived that these
primary changes however they may have ans-
en could have altered all at once and in the
same manner every indwvidual of the species
It 1s natural to think that whle the condition
of some of them grew better or worse and
they were acquining various good or bad qual
1ties not mherent m thewr nature there were
others who continued 2 longer time 1 their
original condition Such was doubtless the first
source of the mequality of mankind which 1t
1s much easier to pont out thus i general
terms than to assign with precision to 11s ac
tual causes

Let not my readers therefore imagine that
I fatter myself with having seen what 1t ap-
pears to me so difficult to discover 1have here
entered upon certamn arguments and risked
some conjectures less in the hope of solving
the difficulty than with a view to throwing
some light upon 1t and reducing the question
to 1ts proper form Others may eastly proceed
farther on the same road and yet nio one find
1t very easy to get to the end For 1t 1s by no
means 2 hght undertaling to disunguish
properly between what 1s onigunal and what 13
artificial 1n the actual nature of man or to
form a true 1dea of a state which no longer
exists perhaps neser did exist and probably
never will exst and of which it 1s nescrthe-
less mecessary to have true 1deas 1 order to
form a proper judgment of our present state
It requires indecd more phalosophy than can
be imagined to enable any one to determine
exactly what precautions he ought to take s
order to make sohd observauons on this sub-
Ject and 1cappears to me that a good solution
of the followsng problem would be not un

319 A
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watthy of the Anstatles and Plinys of the pres-
ent age What exteriments would Fate to be
made to discover the natural man? In1how
are those experiments (o be made mn astate of
soctety?

So far am I from undertaking to solve thes
problem that T think I have sufficiently con

and our most powerful sovereigns to make
them Such a combination we have very hiutle
reason to expect espectally atiended with the
perseverance or rather succession of intell
sence and goodwill necessary on both sides
1o stccess

‘These nvestigations which are so difficult
to make and hase been hitherto so litle
thought of are nevertheless the only means
that remain of obvaating a multetude of diffi
culties which deprive us of the knowledge of
the real foundations of human soctety It 1s
thus ignornce of the nature of man which
casts so much uncertainty and obscunity on
the true defimtion of natural nght for the
1dea of right says Burlamaqu md more par
ticularly that of natural night are ideas mant
festly relative to the nature of man 1t 15 then
from this very nature stsell he goes on from
the consutution and state of man that we
must deduce the first princeples of thus science

We cannot see without surprise and desgust
how little agreement there 1s between the dif
ferent authors who have treated this great sub-
Ject Among the more important writers there
are scarcely two of the same mind about 1t
Not to speak of the ancient philosophers who
seemn to have done their best purposcly to con
tradict one another on the most fundamental
prinaples the Roman jurists subjected man
and the other animals to the

ROUSSEAU

with reason But defimng this faw cach after
hes own fashion they hne established 1 on
such metaphysical principles that there are
very few persons among us capable of ¢om-
prehending them  much less of dhstovenng
them for themsehes So that the defimuons of
these learned men all dilfening 1n everytng
ehse agree only in ths that itis imposuble o
comprehend the Jaw ol mature and conse-
quently to obey 2t wathout beng \(rysub:'f‘

.
ety a énp:u:uy which 13 acquired only with
great difficulty and by very few persons even

n a state of society
R pm o

fect an pornt of uniformity have yet anothe?
fault i that they are derised from many
kinds of knowledge which men do not po
scss naturatly and from adhantages of wh ch
they can have no idea until they have already
departed from diat state Modern writers be
gun by inquenng what rules st would be expe:
dient for men to agree on for ther common
interest and then give the name of natural
law to a collection of these rules without 0¥
ather proof than the good that would result
from their being umversally practised Thiss
undoubtedly a simple way of making defint
tions and of explainmg the natre of thing?
by almost arbitrary conyemences

But 1s long as we are ignerant of the nat
ural man 1t 15 1 vamn for us to attempt w\‘kd
termine ether the law onganally presabe
to hm or that which 1s best adpted to fus

same natural law because they considered un
der that name rather the law which nature
amposes on herself than that which she pre
scribes to others or rather because of the par
ucular acceptation of the term law among
those jurists who seem on thss occasion to
have understood nothing more by ¢ than the
general relations established by nature be

quently confine the | of nat
ural Jaw to man as the only amimal endowed

All we can know with any €7
tainty respecting this Jaw 1s that 1fatss to be
a law not only the wills of those 1t obliges
must be sensible of their submussion to it DU
also to be natural 1t must come drectly o™
the voice of nature

Throwing aside therefore all those scien
tific books which teach us only to se¢ meR
such as they haye made themselves and O
templaung the first and most simple OPET2
tions of the human soul I think I ean Per

n ont
'cenve 1n 1t two prmciples prror to reason ¢
'
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species, suffer pain or death It 13 from the
agreement and combination which the under
standing 15 i 2 posttion to establish between
these two principles, without 1ts being neces
sary to mtroduce that of sociability, that all
the rules of natural night appear to me to be
densed~rules which our rezson 1s afternards
obliged to establish on other foundations,
when by 1ts successive developments 1t has
been led to suppress nature tself

In proceeding thus, we shall not be obliged
to make man a phelosopher before he 1s a
man His duties toward others are not dicrated
o hum only by the later lessons of wisdom,
and so long as he does not resist the internal
1mpulse of compassion, he will never hurt any
other man, nor even any sentient being, ex
cept on those lawful occasions on which hus
own preservation 1s concerned and he 1s
obliged to give himself the preference By this
method also we put an end to the time hon
oured disputes concerming the participation
of animals 1n natural law for 1t 1s clear that,
bewng desutute of intellgence and hberty,
they cannot recognuse that law, as they par
take, however, m some measure of our nature,
n consequence of the sensibility with which
they are endowed, they ought to partake of
natural right, so that mankind 1s subjected to
2 kind of obligation even toward the brutes
It appears, in fact, that if T am bound to do
1o tjury to my fellow creatures thisis less be
cause they are rational than because they are
sentient beings and this quality bewg com
u‘mn both to men and beasts ought to entitle

real wants, and the fundamental prinaiples of
Ius duty, ss besides the only proper method we
€an adopt to obviate all the difficulties which
the origin of moral inequality presents, on the

OF INLQUALITY 381

true foundations of the body pelitic on the re-
ciprocal nights of its members, and on many
other simlar topics equally important and ob
scure

1f we look at human society wath a calm
and disinterested eye, st seems at first, to show
us only the violence of the powerful and the
oppression of the weak The mind 15 shocked
at the cruelty of the one, or 1s nduced to In
ment the blindness of the other, and as noth
g 15 less permanent m life than those exter
nal relations, which are more frequently pro
duced by acaident than wisdorm, and which are
called weakness or power riches or poverty,
all human nstitutions seem at first glance to
be founded merely on banks of shifting sand
1t 15 only by taking a closer look, and remov-
g the dust and sand that surround the edt
fice, that we perceve the immovable basis on
which 1t 15 raised z2nd learn to respect 1ts foun
dations Now, without a serious study of man,
tus patural faculties and therr successine de
velopment, we shall never be able to make
these necessary disuinctions, or 10 separate, i
the actual constitution of things, that whrch 1s
the effect of the divine will, from the innova
tions attempted by human art The political
and moral nvestigations, therefore, to which
the important question before us leads, are m
every Tespect useful while the hypothetical
history of governments affords a lesson equally
mstructive to mankind

In consderng what we should have be
come had we been left to ourselves, we should
learn to bless Fxm, whose gracious hand, cor
recting our msttuttons, and gving them an
immovable basis has prevented those disor
ders which would otherwrse have anisen from
them, and caused our happiness to come from
those very sources which seemed likely to i
volve us m msery.






A DISSERTATION
ON THE ORIGIN AND FOUNDATION OF
THE INEQUALITY OF MANKIND

I1 15 of man that T have to speak and the
question I am investigating shows me that 1t
38 to men that T must address mysell {or ques-
tons of this sort are not asked by those who
are afraid to honour truth I shall then con
fidently uphold the cause of humanity before
the wise men who mvite me to do so and shall
not be dissatisfied 3£ 1 acquit myself 1n a man
ner worthy of my subject and of my judges

1 concerve that there are two kinds of 1
equality among the human species one which
1 call natural or physical because 1t 1s estab
lished by nature and consists m a difference
ol age health bodily strength and the qualt
ties of the ymnd or of the soul and another
which may be called moral or political me
quality becawse it depends on a kind of con
yention and s established or at least author
1sed by the consent of men This latter con
sists of the d Ferent privileges which some
men enjoy to the prejudice of others such as
thatof bemg more rich more honoured more
Ppowerfu] or even 1n a position to exact obedi
ence

It 15 useless to ask what 1s the source of nat
ural inequality because that question 1s an
swered by the simple defimtion of the word
Agarm 1t 15 still more useless ta mnquire wheth
er there 15 any essential connecion betwcen
the two nequalities for this would be only
asking n other words whether those who
‘ommand are necessanly better than those
who ebey and 1f strength of body or of mind
¥isdom or virtue are always found 1n particu
1ar individuals 1n proportion 10 their power
or wealth a question fit perhaps to be dis
cussed by staves m the hearing of their mas
ters but highly unbecoming to reasonable
and free men 1n search of the truth

The subject of the present discourse there-
fore 1s more precisely this To mark i the
Progress of thungs the moment at which night
took the place of violence and nature beeame

subject to law and to explamn by what se
quence of muracles the strong came to submit
to serve the weak and the people to purchase
1maginary repose at the expense of real felic

1ty

The philosophers who have inquired into
the foundations of society have all felt the
necessity of going back to a state of nature
but not one of them has got there Some of
them have not hesitated to ascribe to man 1n
such a state the idea of just and unjust with
ont troubling themselyes to show that he must
be possessed of such an 1dea or that 1¢ could
be of any use to ham Others have spoken of
the natural right of every man to keep what
belongs to hum without explaining what they
meant by belongs Others again beginning by
ging the strong authonty over the weak
procecded durectly to the bith of govern
ment without regard to the ume that must
have elapsed before the meaning of the words
authornity and government could have existed
among men Every one of them in short con
stantly dwellmg on wants avidity oppression
destres and pride has transferred to the state
of nature 1deas which were acquired in so-
ciety so that in speaking of the savage they
described the social man It has not even en
tered mnto the heads of most of our writers to
doubt whether the state of nature ever custed
but 1t 15 clear from the Holy Scriptures that
the first man hating recened s understand
ing and commandments immediately from
God was not himself 1n such a state and that
1f we gnve such eredit to the wnungs of Moses
as exery Chrstan philosopher ought to gne
we must deny that even before the deluge
men were ever in the pure state of nature un
less indeed they fell back imto 1t from some
very extraordinary arcumstance 2 paradax
which 1t would be very embarrassing to de-
fend and quite mpossible to prove

Let us begin then by laying facts ande as
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they do not affcct the question The imvesti-

gations we may enter into In treaung this

subject, must not be considered as lustorical

truths, but only as mere conditional and hy-
. . P

formation of the world, Religton commands
us to believe that, God Himsell having taken
men out of a state of nature immedtately after
the ereation, they are unequal only becuse 1t
15 His will they should be so but 1t docs not
forbid us to form canjectures based solely on
the nature of man and the bemngsaround him,
concerning vhat might have become of the
human race af 1t had been left to stselfl Thus
then 15 the question asked me and that which
1 propose ta discuss an the follow ing discourse
As my subject interests mankend tn general 1
shall endeaour to make use of a style adapted
to all nauwons, or rather forgetung tme and
place, to attend only to men to whom I am
speaking 1 shall suppose myself i the Lyce-
um of Athens repeating the }essons of my mas.
ters with Plato and Xenocrates for judges,
and the whole human race for audience

ROUSSEAU

O man, of whatever country you are, and
whateser your opinions may be. behold your
history, such as [ have thought to read st, not
1n books written by your fellow creatvres, who
are hars but in nature, which never Lies All
that comes from her will be true, nor wall you
mcet with anything false, unless I hase in
PO D A SO Y um The

. .-

JUU OfIte WLELL I 1S, SO L0 SPEAK, LI INE 01
your species which I am gning to write, after
the qualsties which you have trecened, which
your education and habits may hse depraved,
but cannot hase entirely destroyed There ss,
I feel an age at which the indinrdual man
would wish to stop you are about ta inquire
about the age at which you would have Lited
your whole species 1o stand still Discontented
with your present state, for reasons which
threaten your unfortunate descendants with
stll greater discontent, you wall perhaps wish
1t were 1n your power to go back; and this
fechng should be a panegyric on your fist
ancestors A criticism of your contemporartes,
and a terror to the unfortunates who will
come after you

THE FIRST PART

IMPORTANT as 1t may be, 10 order to judge
rightly of the natural state of man, to constder
hum from lus ongin and to examine hum as it
were, n the embryo of hus specres I shall not
follow lus orgamsation through its successive
developments nor shall I stay to inquire what
his animal system must have been at the be
ginnng, 1n order to become at length what 1t
actually 1s I shall not ask whether lus long
nails were at first, as Anistotle supposes only
crooked talons, whether his whole body like
that of a bear, was not covered with hair or
whether the fact that he walked upon all
Tours, with Ins looks directed toward the earth,
conhned to 2 honzon of a few paces did not
at once pont out the nature and Linuts of his
sdeas On thus subject 1 could form none but
vague and almost imaginary conjectures Com
parative anatomy has as yet made too Little
progress and the obsenvations of naturahsts
are too uncertatn 1o afford an adequate basts
for any solid reasorung So that, without hav
1ng recourse to the supernatural information
given us on this head, or paysng any regard to
the changes which must hasve taken place 1n

the internal, as well as the external, confor

that he always walked on two legs, made use
of hus hands as we do directed his looks over
all nature, and measured with hus cyes the vast
expanse of Heaven

If we strep this bemg thus constituted, of
all the supernatural gifts be may have re-
cerved, and all the aruficial faculties he can
have acquired only by a long process, if we
consider him 0 a word pust as he must have
came from the hands of nature, we behold in
hum an animal weaker than some, and less
agile than others, but, taking him all round,
the most advantageously organused of any L
see him sausfying his hunger at the first 02k,
and slaking hes thurst at the first brook, find
ang s bed at the foot of the tree which al-
forded hum a repast and, with that, all his
wants supplted

While the carth was left to 1ts natural fer
tility and covered with simmense forests, whose
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trees were mever mutilated by the axe 1t
would present on every side both sustenance
and shelter for every species of animal Men
dispersed up and down among the rest would
observe and umitate thewr ndustry and thos
attain even to the mstinct of the beasts with
the advantage that whereas every species of
brutes was confined to one particular mstimet
man who perhaps has not any one peculiar
to humself would appropriate them all and
ltve upon most of those dufferent foods which
other animals shared among themselves and
thus would find his subsistence much more
eastly than any of the rest

Accustomed from ther infancy to the m
demencies of the weather and the migour of
theseasons inured to fatigue and forced nak
ed and unarmed to defend themselves and
their prey from other ferocious ammals or to

the excellent constitution of their parents and
fortifying 1t by the very exercises which first
produced 1t would thus acqure all the vigour
of which the human frame 1s capable Nature
1n this case treats them exactly as Sparta treat
ed the chldren of her citwzens those who
come yell formed 1nto the world she renders
strong and robust and all the rest she de
stroys differing 1n this respect from our mod
em communities in which the State by mak
g children a burden to their parents kalls
them indiscrimunately before they are born
The body of a s1vage man bemg the only
mstrument he understands he uses 1t for
various purposes of which ours for want of
Practice are incapable for our mdustry de
Privesus of that force and agility which neces
sity obliges hrm to acquire If he had had an
axe would he have been able with s naked

Arm ea bea b 1 4t - b ned

N

more unequal contest set them together nak
ed and unarmed, and you will soon sce the ad
vam . a1 g
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Hobbes contends that man 1 naturally n
trepid and 1s 1ntent only upon attacking
and fighung Amnother 1llustrious philosopher
holds the opposite and Cumberland and Puf
fendorf also affirm that nothing 15 more timid
and fearful than man n the state of nature
that he 1s aluzays i a tremble and ready to fly
at the least nowse or the shightest movement
This may be true of things he does not know
and I do not doubt his being ternfied by every
novelty that presents uself when he netther
knaws the physical good or evil he may expect
from 1t mor can make a compatrson between
his own strength and the dangers he 1s about
to encounter Such arcumstances however
rarely occur in a state of nature n wluch all
things proceed 1n a uniform manner and the
face of the earth 15 not subject to those sudden
and continual changes which anse from the

3 v '

with theirs soon comes to compare umsent
with them and percerving that he surpasses
them more in adroitness than they surpass
him 1n strength learns to be no longer afraid
ofthem Setabear orawolf agamsta robust
agile and resolute savage as they all are
armed with stones and a good cudgel and you
will sec that the danger will be at least on
both sides and that after a few trials of this
kind wild beasts which are not fond of at
tacking each other will not be at all ready to
attack man whom they will haie found to be
as wild and ferocious as themselves With re
gard to such ammals as have really more
strength than man has adroitness ke 15 1n the
same situation as all weaker arumals which
notwithstanding are still able to subsist ex
cept 1ndeed that he has the advantage that
being equally swilt of foot and finding an al
most certan place of refuge 1n every tree he
15 at liberty to take or leave 1t at every en
counter and thusto fight or fly ashe choases
Add to this that 1t does not appear that any
animal naturally makes war cnman exeeptan
case of sclf defence or excessive hunger or be
trays any of those violent antipathies which
seem to indicate that one speces 1s intended
by nature for the food of another

Thus 15 doubtless why negroes and savages
are so hutle afrawd of the wild beasts they may
meet in the woods. The Caraibs of Veneruela
among others live 10 this respect i absolute
sceunty and without the smallest inconven

e
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1ence Though they are almost naked, Francis
Corréal tells us, they expose themselves freely
1n the woods, armed only with bows and ar
rows, but no one has ever heard of one of
them being devoured by wild beases
But man has other enemies more formida.
ble, against which 1s 13 not provided with such
means of defence these are the nawral in-
firmities of infancy, old age, and illness of ev-
ery kind melancholy proofs of our weakness,
of which the two first are common to all an
e Sra etan e . Ly

greater case than the females of many other
anumals, which are forced to be perpetually
going and comung with great faugue, one way
to find subsistence, and another to suckle or

mon to many other species of amimals, whose
young take a long tume belore they are able
to provide for themselses And if our infancy
15 longer than theirs our lives are longer in
proportion, so that all things are in thus re.
spect fairly equal, though there are other
rules to be considered regarding the durauon
of the first persod of hife, and the number of
young which do not affect the present sub
Ject. In old age, when men are less actine and
perspire lttle, the need for food diminishes
with the ability to provide 1t As the savage

selies

With respect to sickness, I shall not repeat
the sain and false declamations which most
healthy people pronounce agamst medicine,
but T shall ask if any solid observatuons have
been made from which it may be justly con
cluded that un the countries where the art of
medicine 1s most neglected, the mean dura.
tion of man’s hlfe 1s less than 1n those where 1t
1s most cultrvated How indeed can this be
the case, 1f we bring on ourselves more diseases
than medicne can furnish remedies? The
great inequality 1n manner of living, the ex-
treme 1dleness of some, and the excessive la.
bour of others, the easiness of exaung and
gratifying our sensual appettes, the too ex
quusite foods of the wealthy which overheat
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and fill them with indigestion, and, on the
other hand, the unnholesome food of the
poor, often, bad as 1t is insufficient for ther
needs, which induces them. when opportun
ity offers, to eat voractously and osercharge
therr stomachs; all these, together with sitting
up late, and excesses of every kund, immoder
ate transports of every passion, fatigue men
tal exhaustion, the innumerable pains and

7 from every cond of
life, by which the mind of man 1s incessantly
tormented these are too fatal proofs that the

b

1f she destned man 1o be healthy, T venture
to declare that a state of reflection 15 2 state
contrary to nature, and that a thunking man 1s
a depraved ammal When we think of the
good consttution of the savages, at least of
those whom we have not ruined with our spir
1tuous liquors, and reflect that they are trou
bled with hardly any disorders, save wounds
and old age. we are tempted to believe that,
i following the history of enil society, e
shall be telling also that of human sickness.
Such at least, was the opinion of Plato, who
1nlerred from certain remedies preseribed, of
approved by Podalirnus and Machaon at the
stege of Troy, that several sicknesses which
these remedics gave pise to 1n his time, were
not then known to mankund and Celsus tells
us that diet, which 1s now $o necessary, was
first imvented by Hippocrates

Being subject therefore 1o so few causes of
sickness man in the state of nature, can have
no need of remedies and still less of phvst
aans nor 1s the human race in this respect
worse off than other antmals, and 1t 1s easy 10
learn from hunters whether they meet with
many mnfirm ammals 1n the course of the
chase It s certam they frequently meet with
such as carry the marks of having been consid
erably wounded, with many that have had
bones or even himbs broken, yet have beer
healed without any other surgrcal assistance
than that of ume, or any other regimen than
that of thewr ordinary bife At the same ume
their cures seem not to have been less perfect,
for their not having been tortured by imct
stons, poisoned with drugs, or wasted by fast
m'g In, short, howeyer useful medicine, pros:



ON THE ORIGIN

nature he has on the other hand nothing to
fear but from his disease which renders hus
situation olten preferable to our own

We should beware therefore of confound
ing the savage man with the men we have
daily before our eyes Nature treats all the
ammals left to her care with a predilection
that seems to show how Jealous she 15 of that
nght The horse the cat the bull and even
the ass are generally of greater stature and al
ways more robust and have more vigour
strength and courage when they run wild 1
the forests than when bred in the stall By be-
comuing domesticated they lose half these ad
vantages and 1t seens as 1f all our care to feed
and treat them well serves only to deprave
them It 15 thus with man also as he becomes
sociable and aslave he grows weak tumid and
semlf hus effeminate way of Lif¢ totally ener

tween wild and tame beasts for men and
brutes having been treated alike by nature
the several conventences in which men m
dulge themselves still more than they do therr
beasts are so many additional causes of ther
deeper degeneracy

It 15 not therefore so great a usfortune to
these primiuye men nor so great an obstacle
totherr preservation that they go naked have
no dwellings and lack all the superflnties
which we think so necessary If their skins are
not cavered with hair they have no need of
such covering in warm chimates and 1n cold
countries they soon learn to appropriate the
skins of the heasts they have overcome If they
have but two legs to run with, they have two
arms to defend themselves with and prowvide
for their wants Their children are slowly and
with difficulty taught to walk but their moth
ers are able to carry them with ease an ad
‘vantage which other anmmals lack as the
mather 1f pursued, 1s forced erther to aban
dan her young or to regulate her pace by
theirs Unless 1n short we suppose a singular
and fortuitous concurrence of arcumstances
©of which I shall speak later and which would

beunlikely to exust 1t 15 plain 1n everystate of
tha 1 r A alf

U Leen s in intancy

OF INEQUALITY 337

Solitary ndolent and perpetually accom
panied by danger the savage cannot but be
fond of sleep his sleep too must be light Like
that of the animals which thmk but Little and
may be said to slumber all the time they do
not think Self preservation being Jus chief
and almost sole concern he must exercise
‘most those faculties which are most concerned
with attack or defence either for overcoming
tus prey or for preventing hum from becom
ing the prey of other ammals On the other
hand those organs which are perfected only
by softness and sensuality will Temam 1n a

smell exceedingly fine and subtle Such m
general 15 the 2nimal condition and such ac
cording to the narratrves of travellers 1s that
of most savage nations It 15 therefore no mat
ter for surpnse that the Hottentots of the
Cape of Good Hope distinguish ships at sea
with the naked eye at as great a distance as
the Dutch can do wath their telescopes or
that the savages of Amernica should trace the
Spantards by their smell as well as the best
dogs could have done or that these barbarous
peoples feel no pain 1 going naked or that
they use large quantittes of piemento with
their food and drink the strongest European
Tiquors ltke water

Hutherto I have considered merely the phys-
Jeal man let us now take a view of um on his
metaphysical and moral side

1 see notling m any anwmal but an ingen
Jous machme to which nature hath given

(dus difference that m the operations of the
brute nature 15 the sole agent whereas man
has some share tn his own operations m his
character as a free agent The one chooses and
yefuses by instinct the other (mln an act of

o fonem

contrary man frequently deviates trom suu
rules to s own prejudice Thus a pigeon
would be starved to death by the sideof 2 dish
of the choicest meats and a cat on a heap of
frut or gram though it 1 certan that either
pught find nounshment 1n the foods which 1t
ths rejects with dusdam did 1t think of ting_

v
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them Hence 1t 1s that dissolute men run into
excesses which bring on fevers and death be
cuse the mind depraves the senses and the
will continues to speak when nature 13 silent

Lrery amumal has 1deas since 1t has senses
1t even combines those ideas 1n a certan de-
gree and1tis only n degree that man duffers
1 this respect from the brute Some philoso-
phers have even mantamned that there 1s a
greater dufference between one man wnd an
other than bctween some men and some
beasts Itisnot therefore so much the under
standing that consututes the speafic differ
ence between the man and the brute as the
human quality of free agency Nature lays her
commands on every amimal and the brute
obeys her voice Man recenves the same impul
sion but at the same ume knows himself at
Iiberty to acquiesce or resist_andat 15 particu
larly 1n his consciousness of this Liberty that
the spinitulity of his soul 1s displayed For
phystes may explain i some measure the
mechanism of the senses and the formation of

laws of mechanism

However even 1f the difficulties attending
all these questions should still leave Toom for
difference tn this respect between men and
brutes there 15 another very specific quality
which disunguishes them and which wall ad
nut of no dispute This 1s the fculty of self
tmprovement which by the help of circum
stances gradually develops all the rest of our
faculties and 15 inherent 1n the species as in
the ndividual whereas a brute 1s at the end
of a few months all he will ever be during his
whole life and his species at the end of a
thousand years exactly what 1t was the first
year of that thousand Why 15 man alone lable
to grow 1nto a dotard? Is 1t not because he re
turns 1n this to lis primitive state and that
while the brute which has acquired nothing
and has therefore nothing to lose still retains
the force of instinct man who loses by age or
acadent all that his perfectibility had ena
bled lum to gam falls by this means lower
than the brutes themselves? It would be mel
ancholy were we forced to admit that this dis-
tinctive and almost unlimited faculty 15 the
source of all human misfortunes that 1t 15 this
which m time draws man out of his origmnal
state 1n which he would have spent his days
insensibly in peace and mnocence that 1t 15
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this faculty which successively producing m
different ages hus discoverres and hus errors
hus sices and hus virtues makes hrmatlengtha
tyrant both over himself and os er nature ! It
would be shocking to be obliged to regard as
a benefactor the man who first suggested to
the Oroonoko Indians the use of the boards
they apply to the temples of thewr cldren
which secure to them some par at Jeast of
their imbeality and onginal happiness
Savage man left by nature solely to the di
rectton of instinct or rather indemnified for
what he may lack by faculues capable at first
of supplying its place and alterwards of rais
ing him much above 1t must accordingly be-
gin with purely animal functions thus seaing
and feeling must be his first conduon which
would be common to Jum and all other ant
mls Towill and not to will to desire and 1o
fear must be the first and almost the only op-
erttions of hus soul il new circumstances o¢
casion new developments of hus lacutues
\Whatever moralists may hold the human
understanding 1s greatly indebted to the pas
sions which 1t 1s unnversally allowed are alse
much indebted to the understanding It 1s by
the activity of the passions that our reason is
improved for we desire knowledge only be-
cause we wish to enjoy and it 1s imposuble to
concerve any reason why a person who has
neither fears nor destres should give Tumself
the trouble of reasoning The passtons agawn
onginate 1 our wants and their progress de-
pends on that of our knowledge for we can
not desire or fear anything except from the
sdea we have of 1t or from the simple impulse
of nature Now saxage man bemg destitute of
every specees of intelligence can have no pas
stons s1ie those of the latter hind jus desires
never go beyond his physical wants The only
goods he recognises in the universe are food 2
female and sleep the only evils he fears ar¢
pan and hunger I say pain and not death
for no animal can know what 1t 15 to die_the
knowledge of death and ats terrors beng one
of the first acquisitions made by mn m de-
parting from an animal state
It would be easy were 1t necessary to sUP
port this oprion by facts and to show that
wmn all the nations of the world the progress of
the understanding has been exactly propor
tionite to the wants which the peoples had 1
cewed from mature or been subjected ta BY
circumstances and 1 consequence to the pas
stons that induced them to provide for those
1See Appendix p 363



Greece, where they took root afresh, grew up
and towered to the skies, among the rocks and
sands of Attica, without being able to girmi
na'e on the fertile banks of the Eurotas 1
fuight observe that n general, the people of
the North are more mdustrious than those of
the €n oh fin 2 = gha, ¢
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feztility she had refused to their soil
But who does not see, without Tecurring to
the uncertain. testimony of history, that every
thing seems to Temove from savage man both
the temptation and the means of changing his
condinion? His ymagination paints no pic
tures, Jus heart makes no demands on him
His fiw wants are so readily supplied, and he
1550 far from having the knowleage which 15
needful to make hum want more that he can
bave nesther foresight nor curiosity The face
of nawre becomes mdifferent to hum 2s 1t
grows familiar He sees 1n 1t always the same
order, the same successions he has not under-
standing enough to wonder at the greatest
miracles, nor 18 1t 1n his mind that we cau ex
Pect to find that philosophy man needs if he
15to know how to notice for once what he sees
every day Hus soul, which notlung disturbs, 15
wholly wrapped up 1n the feehing of 1ts pres
nt existence, without any 1dea of the future,
however near at hand, while Ius projects as
Timited as hus views, hardly extend to the close
of day Such even at present, Is the extent of
the native Canbbean’s foresight he will -
Providently sell you Ius cottonbed in the
Morming, and come cryng in the evening to
buy 1t again, not having foreseen he would
want it again the next night
e more we reflect on this subject, the
£Teater appears the distance between pure sen
33tion and the most simple hnowledge 1t 13
mpossible indeed to concenve how a man, by
hisown powers alone, without the aid of com
municaion and the spur of necessity could
bave bridged so great a gap How many ages
T3Y have elapsed before mankmd were in 2
Pasition t behold any other fire than that of
the heavens What a mulupliaty of chances
must have happened to teach them the com-
ToOTest wses of that element! How often must
they haye Jet 1t out before they acquired the
31t of reproducing 1tz and how often may not
such 3 secrer have died with him who had dis-
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covered 1t? What shall we say of agniculture,
an art which requires so mach labour 2nd
foresight, which 18 so dependent on others
that st 35 plain 1t could only be pracuised m a
society which had at least begun, and which
does not serve so much to draw the means of
subsistence from the earth—for these ic would
produce of 1tself~but to compel 1t to produce
what 15 most to our taste? But lct us suppose
that men had so muluphed that the natural
produce of the earth was no longer sufficient
for their support, a supposition by the way,
which would prove such a Life to be very ad

vantageous for the human race, Iet us suppose
that, without forges or workshops, the snstru

ments of husbandry had dropped from the sky
mto the hands of savages that they had over

come their natural aversion to contnual la

baur, that they had learnt so much foresight
for thewr needs, that they had divined how to
cultriate the earth, to sow grain and plant
trees, that they had discovered the arts of
grinding corn, and of setting the grape to fer

ment—2ll being things that must have been

each of them resolve to pass hus hife 12 wean
some labour, when the more necessary to lum
the reward of tus labour mmight be, the surer he
would be of not getting 1t? In a word, how

Dt v

Were we to suppose savage man as tratned
1o the art of thinking as philosophers male
fum, were we, like them to suppose him a
very philosopher capable of investigating the
sublimest truths and of forming by tughly
abstract chains of reasoning maxims of reason
and justice deduced from the love of order n
general or the known wiil of hus Creator, in
2 word were we to suppose hum as intelligent
and enlightened, as he must have been, and 13
1 fact found to have been dull and stupnd
what advantage would accrue to the speaies
from all such metaphytics which could not be
communtcated by ont to another, but must
end with lim who made them? What progress
could be made by mankind while duspersed in =
the woods among other ammals? and how ¥

/(‘
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could men 1mprove or mutually enlighten one
another when having no fixed habitation
and no need of one another s asustance the
same persons hardly met twice in their Ines
and perhaps then without knowing one an
other or speaking together?

Let 1t be considered how many ideas we
owc to the use of speech how far grammar ex
eraises the understanding and fachitates ats
operations Let us rcflect on the inconcenable
pains and the infinite space of time that the
first invention of languages must have cost To
these reflections add what preceded and then
Judge how many thousand ages must have
elapsed 1n the successtve development in the
human mind of those operations of which it
15 capable

I shall here take the Liberty for a moment
of considering the difficulties of the origin of
languages on which subject I might content
mysell with a simple repetition of the Abbé
Condillac s mvestigations as they fully con
firm my system and perhaps even first suggest
ed it But 1t 1s plain from the manner 1n
which this philosopher solses the dificulties
he himself raises concerning the origin of ar
butrary signs that he assumes what I question
wiz that a kind of soaiety must already have
existed among the first ynventors of language
WhileIrefer therefore tohis obsenationson
this head T think 1t night to gnne my own tn
order to exhibit the same difficulties in a Light
adapted to my subject The first which pre
sents 1tself 15 to concerve how language can
have become necessary for as there was no
communication among men and no need for
any we can nerther conceive the necessity of
this invention nor the possibality of 1t af 1t
was not somehow indispensable 1 pught af
firm with many others that languages arose in
the domestic intercourse between parents and
their children But this expedient would not
obviate the diff culty and would bestdes in
volve the blunder made by those who 1n rea
soming on the state of nature always mport
mto 1t 1deas gathered in a state of socrety
Thus they constantly consider families as hiv
ng together under one roof and the individn
als of each a3 observing among themselves a
umon as intimate and permanent as that
Which exists among us where so many com
mon mterests unite them whereas in this

than a single night the sexes umted without
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design as acadent, opportunty ot 1nchna
tion brought them together nor had they any
great need of words to communicate their de-
signs to each other and they parted with the
same indifference The mother gase suck 0
her cluldren at first for her own sake and al
terwards when habit had made them dear for
theirs but as soon as they were strong enough
to go 1n search of ther own food they forsook
herof their own accard and as they had hard
Iy any other method of not losing one another
than that of remuning contmnually withm
sight they soon became quite ncapable of
recognising one another when they hippencd
to mect 2gam It 1s farther to be observed that
the child hasing all his wants to explain and
of course more to say to Ins mother than the
mother could hve to say to him must have
borne the brunt of the task of imention and
the language he used would be of hus own de-
sice so that the number of languages would
be equal to that of the indivrduals speaking
them and the variety would be increased by
the vagabond and roving hile they led which
would not give tme for any 1diom to become
constant For to say that the mother dictated
to her ¢hild the words he was to use in asking
her for one thing or another 1s an explana
tion of how languages already formed are
taught but by no means explans how lan
guages were origimally formed

We will suppose howeser that this first dif
ficulty 1s obviated Let us for 2 moment then
take ourselves as being on this side of the vast
space which must Lig between a pure state of
nature and that 1 which languages had be-
come necessiy and admutting their neces
sity let us inquire how they could first be
estiblished Here we have a new and wors¢
difficulty to grapple with for if men need
speech 1o learn ta thmk they must have stood
m much greater need of the art of thinking
t0 be able to ment thac of speaking And
though we might conceise how the artrenlate
sounds of the voice came to be taken as the
conventional interpreters of our ideas 1t
would still remain for us to mquire what
could have been the interpreters of this con
vention for those 1deas which answening to
1o sensible objects could not be mdicated
either by gestare or voice so that we can
hardly form any tolerable conjectures about
the ongin of thus art of communicating our
thoughts and estabhshing a correspondence
between minds an art so sublime that far
distant as 11 from 1ts origin phalosophers still
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behold 1t at such an 1mmeasurable distance
from perfection that there is nome rash
enough to affirm 1t will ever reach 1t even
though the revoluttons time necessarily pro
duces were suspended 1 ats favour though
prejudice should be banished from our acade
mies or condemned to silence and those learn
ed societies should devote themselves unimter
:”upledly for whole ages to this thorny ques

on

The first language of mankind the most
unnersal and vivid m a word the only lan
guage man needed beiore he had occasion to
exert hys eloquence to persuade assembled
multitudes was the simple cry of nature But
as this was excited only by a sort of instinct on
Lrgent occasions to mmplore assistance wn case
of danger or relief 1 case of suffermg 1t
could be of Little use 1n the ordinary course of
Iife 1 which more moderate feelings prevail
When the 1deas of men began to expand and
multiply and closer communication took
place among them they strove to invent more
numerous signs and a more copious language
They multiplied the mflections of the vorce
and added gestures which are in their own na
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every single word the sense of 2 whole prap
osition ‘When they began to distimguish sub-
ject and attribute and noun and verb which
Was atself no common effort of genuus substan
uves were first only so many proper names
the present infinitive was the only tense of
verbs and the very rdea of adjectives must
have been developed with great difficulty for
every adjective 1san abstract idea and abstrac
nons are punful and unnatural operations
Every object at first recened a particular
name wrthout regard to genus or species
which these primitive originators were not mn
a position to distinguish every individual pre
sented atself to thewr minds i 1solation as they
are m the picture of nature If one oak was
called A another was called B for the prinu
tive 1dea of two things 1s that they are not the
same and 1t often takes 2 long time for what
they have 1n common to be seen so that the
narrower the limits of thewr knowledge of
things the more copious their dictionary must
have been The difficulty of using such a vo
cabulary could not be easily removed for to
arrange beings under common and generic de
nomunations 1t became necessary to knaw
therr distinguishing properties the need arose
d

ture more expressive and depend less for their
meaning on a prior Visibleand
movable objects were therefore expressed by
gestures and audible ones by imitative sounds
but a5 hardly anything can be indicated by
gestures except objects actually present or
€as ly described and visible actions as they
are not universally useful—for darkness or the
"terposiion of 2 material object destrays
therr efficacy~and as besides they rather re
quest than secure our attention men at length
bethought themselves of subsituting for them
the articulate sounds of the voice which with
out bearing the same relation to any particu
larideas are better calculated to express them
all a5 consentional s gns Such an mnstitution
could only be made by common consent and
must have been effected 1n a manner not very
€asy for men whose gross organs had not been
accustomed to any such exercise 1t 1s alsoin
asel stilt more dufficult to concenve since such
A common agreement must have had motives
and speech scems to have been h ghly neces-
$1Y to establ sh the use of 1t

It 15 reasonable to suppose that the words
first made use of by mankind brd a much
more extensne significanon than those used
In languages already formed and that igno-
Tant as they were of the dinision of discourse
Mo 1ty consutuent parts they at first gnve

for observation an that 1s to say
for natural history and metaphysics of a far
more developed kind than men can at that
time have possessed

Add to this that geperal deas cannot be
ntroduced nto the mund without the assts
tance of words nor can the understanding
seize them except by means of propositions
Thrs 15 one of the reasons why animals cannot
form such ideas or ever acquire that capacity
for self improvement which depends on them
‘When a monkey goes from one nut toanother
are we to concenve that he entertains any gen
eral 1dea of that kind of fruit and compares
1ts archetype with the two indvidual nuts?
Assuredly he does not but the sight of one of
these nuts recalls to lus memory the sensations
which he received from the other and hus eyes
being modif ed after a certain manner gne
information to the palate of the modification
1t 15 about to recene Esery general idea 15
purely mtellectual if the imagiation med
dles with it ever so lutle the idez immediately
becomes particular H you endeavour to trace
n your mind the image of a tree wn general
you never attain to your end In spite of all
you can do you wl hase 1o sec it as great or
little bare orleafv lightordark and were you
capable of sceing nothing m 1t but what 15
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common toall trees 1t would no longer be Like
atreeatall Purelyabstract beings are percen
able in the same manner or arc only eoncen
able by the help of language The definition
of a tniangle alone grves you a true rdea of st
the moment you 1magine a triangle an your
mind 1t 1s some particular tniangle and not
another and you cannot avord giving it sene
sible lines and a coloured arca We must then
malke use of proposttions and of lInguage in
order to form gencral :ders For no sooner
does the imagmation cease to operate than the
understanding proceeds only by the help of
words If then the first inventors of speech
could gne names only to ideas they already
Laora Totar

the 1gnorance of the inventors must have con
fined this method within very narrow Limsts
and as they htad at first gone too far m muln
plying the names of mdmiduals from igno-
rance of their genus and species they made
afterwnds too few of these from not having
considered beings i all their speerfic differ
cnces It would indeed hase needed more
Lnouledpe and expetience than they could
have and more pains and inquiry than they
would have bestowed to carry these distine
uons to thew proper length If even to day we
are continu Wly discovering new species whach
have hitherto escaped obsenvation let us re
flect how many of them must have escaped
men who judged things merely from their
first appearance! It is superfiuous to add that
the primuuse classes and the most general
notions must necessanily have escaped therr
noticealso How for nstance could they have
understood or thonght of the words matter
spinit substance mode figure motion when
even our phulosophers who have so long been

metapiysical there are no models of them to
be founa 1n nature?

But 1 stop at this posnt and ask my judges
to suspend their reading 2 wiile to constder
alter the imvention of physical substantrves
which s the easiest part of language to tmyent

[

ROUSSEAU

duce thetr effect on society 1 beg of them 1o
conyder how much time mast have been spent
and how much knonledge needed to find out
numbers abstract terms aorists and all the
tenses of verbs particles svntax lhcmrt!hodof
- . . - -
. .
' . ety -
vineed of the almost demonstrable isposstbil
ity that languages should owe ther onginal
instirution 1o mesely human meane that 1
leave ta any one who will undertake it the
discussion of the difficult problem which was
most necessary the exastence of snciety to the
t1on of 1 cc or the isention of
language to the establishment of socsety But
be the origin of language and society what they
may 3t may be at least mlerred from the It
e care which nature has taken to unite min
kind by mutnal wants and to facilitate theuse
of specch that she has contributed Ditele xo
make them sociable and has put hdle of her
own mnto all they have done to create such
bonds of unton It 13 in frct imposs:ble to con
cenvewhy 1n 2 state of nature one man should
stand more sn need of the assistince of anoth
er than a monkey or a woll of the assistance
of another of itskind or granting that he did
what motrves could mduce that other to assit
him or even then by what means they could
agree about the conditions I know 1t )5 tcee
s1mtly repeated that man would in such 2 st3t¢
hase been the most muscrable of creatures and
mdeed if 1t be true as I thunk 1 have prov
that he must have Lised many ages before he
could have esther desire or an oppormnity of
emergmg from st this would only be an acet
sation agamnst nature and not agamnst the be-
ang which she had thus unhappily constituted
Buz as I understand the nord muerable 1t €1
ther has no meanmg at all or else signifies
only a pamful privation of somethuing of 3
stite of suffering esther sn body or soul 1
should be glad to have explamed to me hat
kind of musery 2 free bang whose heart 18 3t
case and whose body 15 1n health can possibly
sufler I would ask also whether a soutal 0T 2
natural hife 1s most likely to become msupport
able to those who enjoy 1t We see around US
hatdly a creature in cav 11 soctety who does 1ot
lament is ewistence we even see many d4¢
prive themselves of 1s much of 1t 1s they @31
and laws human and do ine together can ha
ly put a stop to the disorder Iask sf 3t w38
ever known that a savage took 1t tnzo hus head
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whenat liberty to complain of ife or to make
away with himself Let us therefore judge
with less vanity on which side the real mssery
ssfound On the other hand nothing could be
more unhappy than savage man, dazzled by
stence tormented by lus passions and reason
g about a state different from lus own It ap
Ppears that Providence most wisely determsned
that the faculttes which he potentally pos
sexsed should develop themselves only as oc
asion offered to exercise them 1n order that
they might not be superRuous or perplexing to
him by appearing before their time nor slow
and useless when the need for them arose In
mstinct alone he had all he required for v
ng 1 the state of nature and with a devel
oped understanding he has only just enough
to support life 1n society

Tt appears at first view that men in a state
of nature having no moral relatsons or deter
mmate obligations one with another could
not be exther good or had virtuous or vicious

and those wirtues which contnibute to 1t 1
which case he would have to be accounted
most virtuous who put least check on the pure
1npulses of nature But without devianng
from the ordnary sense of the words 1t will be
Pproper to suspend the judgment we might be
Ied to form on such a state and be on our
guard agamst our prejudices till we have
weighed the matter m the scales of impartial
1ty and seen whetber virtugs or vices prepon
derate among cuvilised men and whether therr
irtues do them more good than their vices do
harm ull we have discovered whether the
progress of the sciences sufficiently mdemnifies
them for the muschiefs they do one another
In proportion as they are better informed of
the good they ought to do or whether they
would not be on the whole m a much hap
prer condition af they had nothing te fear or
to hope from any one than as they are sub-
jected to unnersal dependence and obliged
to take everything from those who engage (@
ghe them nothing 1n rewrn

Above all let us not conclude with Hobbes
that because man has no 1dea of goodness he
must be naturally wicked that hie 15 vicious
because he does ot know virtue hat he al-
ways refuses to o hus fellow-creatures senices
which he does not think they have a night to
demand or that by virtue of the nght he truly
clanms to everythung be needs he foolishly -
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agines humself the sole proprretor of the whole
unnerse Hobbes had seen clearly the defects
of all the modern defimtions of natural night

‘but the consequences which he deduces from
hus own show that he understands it 1n an
equally false sense In reasoning on the prin

ciples he lays down be ought to have said that
the state of nature bemng that 1n which the
care for our own preservation 18 the least pre]

udicial ta that of others was consequently the
best calculated to promote peace and the
most suitable for mankind He does say the
exact opposite 1n consequence of having 1m

properly admirtted as a part of savage mans
care for self preservation the gratshcatron of
2 multitude of passions which are the work of
soctety and have made laws necessary A bad
man he sags 1s 2 robust chnld But it rema ny

this man when robust and strong were de
pendent on others as he 15 when feeble there
15 0 extravagance he would not be guilty of
that he would beat his mother when she was
too slow in gtving im her breast that Ie
would strangle one of hus younger brothers 1f
he should be troublesome to hum or bite the
arm of 1nother 1f he put him to any mncon
venitence But that man 1n the state of nature
15 both strong and dependent mvolves two
contrary suppositions Man is weak when hers
dependent and s his own master ‘before he
comes to be strong Hobbes did not reflect that
the same cause which prevents a savage from
making use of his reason_as our jurssts hold
prevents him also from abusing us faculties
a5 Hobbes umself allows so that 1t may be
Justly said that savages are not bad merely be
‘cause they do not now what 1t 15 to be good
for 1t 15 neither the development of the un
derstanding nor the restramt of law that hin
ders them [rom dorng )il but the peacefulness
of therr passions and their ignorance of vice
tanto plus m 1llis proficst vitrorum ifgnoratio
quam tn hus cognitio virtuts ¢

“There 15 another pninciple which has es
caped Hobbes which having been bestowed
on mankind (0 moderate on <ertain occa
sions the impetuosity of egosm or before 1t
birth the desire of self preservauon tempers
the ardour with which he pursues his own
welfare by an 1nnate repuonance at seeing 2

A Justin I1st @ 2 So much more daes the 1
norance of v ce prof t the onc tort than the 3
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fellow-creature suffer 1 I think I need not fear
contradiction 1 holding man to be possessed
of the only natural virtue which could not be
densed hum by the most violent detrictor of
human virtue I am speaking of compassion
which 15 a disposition suitable to creatures so
weak and subject to so many ewils as we cer
tanly are by so much the more unnversal and
useful to mankind as it comes before any kind
of reflectron and at the same time so natural
that the very brutes themselses sometimes give
evident prools of 1t Not to mentton the ten
derness of mothers for their offspring and the
perils they encounter to save them from dan
ger 1tas well known that horses show a reluc
tance to trample on hiving bodies One animal
never passes by the dead body of another of
1ts species there are even some which gie
their fellows a sort of burial while the mourn
ful lowings of the cattle when they enter the
slaughter house show the impressions mde on
them by the horrible spectacle which meets
them We find with pleasure the author of
the Fable of the Bees obliged to own that man
15 a compassionate and sensible being and
laying aside hus cold subtlety of style 1n the ex
ample he gives to present us with the pathetic
description of a man who froma place of con

v , e .

compass on creates humamity and virtue Ego sm
15 2 purely relative and Eictitious feeling which

T! s Leing understood I ma ntun that in our
prm tie condition in the true state of nature
egosm dd not ewst for as each man regarded

sure for revenge since these pa sions can spring
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finement 1s compelled to behold a wild beast
P )

he would not be personally concerned! What
anxiety would he not suffer at not bemng able
to give any assistance to the fainting mother
and the dying infant!

Such 1s the pure emotion of nature priorto
all kinds of reflectron! Such 1s the force of nat
ural compassion which the grextest depravity
of morals has as yet hardly been able to de-
stroy! for we datly find at our theatres men af
fected nay shedding tears at the sufferings of
a wretch who were he in the tyrants place
would probably even add to the torments of
his enemues ke the bloodthirsty Sulla who
was 3o sensitne to ills he had not caused or
that Alexander of Pheros who did not d::x: [

' A

gled at hus command

Mollisima corda
Humano genent dare se natura fatetur,
Que lacrimay dedit
Juvenal Satires v 1512

Mandeville well knew that 1n spite of all therr
morality men would have never been better
than monsters had not mature bestowed on
them 2 sense of compassion to aid their re2
sonbut he did not see that from ths quality
alone flow all those social virtues of which be
denied man the possesston But what 1s gener
ostty clemency or humamty but compssion
applied to the weak to the guilty or to mant
kind in general? Exven benevolence and friend
shup are 1f we judge rightly only the effects of
compassion_ constantly set upon a particular
object for how 1s 1t different to wish that an
other person may not suffer pain and uneast
ness and to wish him happy? Were 1t even tru€
that pity 15 no more than a feeling which puts
us in the place of the sufferer a feeling ob
scure yet Lively in a savage developed yet fee:
ble m civilised man ehus truth would have 10
other consequence than to confirm my atgt
ment Compassion must 1n fact be the strong
er the more the anmal beholding any bind of
distress identufies humself with the animal that

2Nature avos s she gave the human Tace the
softest hearts who gayve them tears
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suffers Now, 315 platn that such identsfication
must have been much more perfect 1 a state
of nature than st 1s 1t a state of reason It 1s
reason that engenders self respect, and reflec-

him It 1s philosophy that 1solates lum and
bids hum say, at sight of the misfortunes of
othets “Perish 1f you will, I am secure* Noth.
g but such general evils as threaten the
whole community can disturb the tranquil
sleep of the phrlosopher, or tear him from hus
bed. A murder may with mpunity be com
mutted under his window, he has only to put
tus hands to hus ears and argue a httle with
himself, to prevent nature, which 13 shocked
within hum, from idenufymg tself with the
unfortunate sufferer Uncivilised man has not
this admurable talent, and for want of reason
and wisdom, 15 always foolishly ready to obey
the first promptings of humamty It 15 the
populace that flocks together at Tiots and
strect brawls while the wise man prudently
makes off It 15 the mob and the market wom
en who part the combatants, and hinder gen-
te folks from cuttng one another’s throats

It 15 then certain that compassion 15 a nat-
ural feeling, which by moderating the vio-
lence of love of self 1n each mdividual con
tnbutes to the preservation of the whole spe
ces 1t 1s this compassion that hurries us with
gut reflection to the relief of those who are

istrecs s f ol - e

always prevent a sturdy savage from robbing a
weak chuld or 2 feehle old man of the suste-
nance they may have with pan and difficulty
acquired, if he sees 2 possibility of proniding
for humself by other means 1t 15 this which,
nstead of 1nculeating that sublime maxim of
Tatonal justice, Do tfo others as you would
have them do unto you, mspires all men with
that other maxum of natural goodness much
Iess perfect andeed, but perhaps more useful,
Do good to yourself with as httle ewl as pos
stble {o others In 2 word, 1t 15 rather in this
natural feeling than 1n any subtle arguments
that we must look for the cause of that repug
nance, which exery man would experience i
doing evil even mdependently of the maxims
of education Although 1t mght belong ta Soc
Tates and other minds of the like crait to ac
Quite virtue by reason, the human race would

OF INEQUALITY 845
long since have ceased to be had 1ts preserva
o pe .
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more ntent to guard themselves against the
mmschiet that might be done them than to do
muschief to others were by no means subject
to very perilous dissensions They maintamed
no kind of ntercourse with one another, and
were consequently strangers to vamity, defer
ence, esteem and contempt, they had ot the
least wdea of meum and tuum, and no true
conceptson of justice, they loohed upon every
wviolence to which they were subjected, rather
asan mjury that might easily be repaired than
asa crime that ought to be punished and they
never thought of taking retenge, unless per
haps mechanically and on the spot, as a dog
will sometimes bite the stone which 15 thrown
at m Ther quarrels therefore would seldom
have very bloody consequences for the sub-
Ject of them would be merely the question of
subsistence But 1 am aware of one greater
danger which remains to be noticed

Of the passions that sur the heart of man,
there 15 one which makes the sexes necessary
to each other, and 1s extremely ardent and 1m
petuous a ternble passion that braves danger,
surmounts all obstacles and in its transports
seems calculated to bring destruction on the
human race which 1t 15 really destined to pre-
serve What must become of men who are left
to tlus brutal and boundless rage without
modesty, without shame and darly upholding
their amours at the price of their blood?

It must in the frst place, be allowed that
the more violent the passions are, the more
are laws necessary to keep them under re-
straint But settng aside the nadequacy of
laws to effect this purpose, which s u‘km

even 1f the laws were capible of repressing
' S ]

termunes and fixes this desire exclusiely upon
one partcular object; or at Jeast gnes n:;p"'

e
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greater degree of energy toward the object
thus preferred It 1s easy to see that the moral
part of love 15 a factitious feeling born of so-
cial usage 1nd enhauced by the 1+ omen with
much care and cleverness to establish their
empire and put in power the sex which ought
to obey Tius fecling being founded on cer
tain rdeas of beauty and mernt which a savage
35 not an a position to acquire nd on com
parisons which he 15 ncapablt of makeng
must be for hum almost non exsstent for as
his mind cinrot form abstract adeas of propor
tion and regularity so his heart 1s not suscep-
tible of the [eelngs of lave and admiration
which are even insensibly produced by the ap
plication of these 1deas He follaws solely the
character nature has implanted m him ~nd
not tastes which he could never haie ac
quired so that every womm equally answers
s purpose

Men 1n a state of nature being confined
merely to what 15 physteal 1n love and fortu
nate enough to be ignorant of those excel
lences which whet the appetite while they m
crease the dufficulty of graufying wt must be
subject to fewer and less violent fits of passion
and consequently fall into fewer and less vio-
lent disputes The imagimnation which causes
such ravagts among us never speaks to the
heart of savages who quietly await the impuls-
es of nature yreld to them involuntanly with
more pleasure than wrdour and their wants
oncesatisfied Jose the desire Ttis therefore in
contestable that love as well as 211 other pas
stons must have acquired in society that glow
g impetuosity which makes 1t so often fatal
to minkind And 1t 1s the more absurd to rep
Tesent sarages as continually cutting one n
other s throats to indulge their brutality be-
cause this opinion 1s directly contrary to expe
rience the Caribbeans who have as yet least
of all devrated from the state of nature being
1n fact the most peaceable of people 1n therr
amours and the least subject to jealousy
though they Iive 1n a hot climate which seems
always to inflame the passions

‘With regard to the mferences that might be
drawn 1n the case of several species of am
rmals the males of which fill our poultry yards
with blood and shwughter or m spring make
the forests resound with therr quarrels over
their females we must begin by excluding all
those species 1 whech nature has plainly es
tablished 1n the comparative power of the
sexes relations duifferent from those which ex
st among us thus we can base no conclusion
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about men on the habuts of fightng cocks. In
those specics where the proportion 1s better
observed these battles must be enurely due
to the scaraty of females i comparnison with
males or what amounts to the same thing to
the intenals duning which the female con
stantly refuses the advances of the male for
af each female admuts the male but duning two
months 1n the year, 1t 1s the same as 1f the
number of females were finesixths lesse Now
nesther of these two cases 1s apphicable to the
human species in which the number of fe-
males uwsually exceeds that of males and
among whom 1t has never been obsened exen
among savages that the females hne like
thote of other ammals therr stated tmes of
passion and mdifference Moreoser in several
of these species the indi rduals all take fireat
once and there comes a fearful moment of
unnversal passion tumult and disorder among
them a scene which 1s never beheld in the hu
man species whose love 1s not thus scasonal:
W e must not then conclude from tl € combats
of such anumals for the enjryment of the fo-
males that the case would b the same with
mankiad m a state of nature and evenif ne
drew such a conclusion we see that such con
tests do not exterminate other kids of ant
mls and we have no reason to think they
would be more fatal to ours It 1s mdeed clear
that they would do still less mischief than 1s
the case in a state of soctety especially i thosé
countries in which morals being still held in
some repute the jealousy of lovers and the
\engeance of husbnds are the daily cause of
ducls murders and even worse crimes where
the obligition of eternal fidelity only occasions
adultery and the very laws of honour and con
tinence necessanily increase debauchery and
lead to the muttiplicition of abortions

Let us conclude then that man 1 a state of
nature wandering up and down the forests
without industry without speech and with
out home an cqual stranger to war nd to all
ties nexther standing 1n need of lus [elfow
creatures nor hving any desire to hurt them
and perhaps even not distingwishing them one
from another let us conclude that bemng self
suff cient nd subject to so few passions he
could have no feelings or knowledge but sacht
as befitted hus situation  that he felt only bis
actual necessities and disregrded everything
he did not think himself mmmedately con
cerned to nouice and that his understanding
made no greater progress than his vanity I
by accdent he made any discovery he was the
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fess able to communicate 1t to others as he did

not know even his own children Every art

“:uld necessanily persh with 1ts mventor
P '

out from the same pomt centuries must have
elapsed in the barbamsm of the first ages
when the race was already old and man 1e
mamed a chitd

I£] have expahated at such length on this
supposed primitive state 1t 15 because 1 had so
many ancient errars 2nd iy eterate prejudices
to eradicate and therefore thought it mcum
Bent on me to dig down to their very root and
show by means of a true picture of the state of
nature how far even the natural mequaliuzes
of mankund are from having that reality and
wfluence which modern writers suppose

Tt 13 1n fact easy to see that many of the dif
ferences whach distinguish men are merely the
effect of habit and the different methods of
hfe men adopt m society Thus a robust or
delicate constiurion and the strength or
weakness attaching to 1t are more frequently
the effects of a hardy or effeminate method of
education than of the original endowment of
the body Tt 13 the same with the powers of the
mund for education not only makes a differ
ence between such s are cultured and such as
are not but even increases the differences
which exast among the former 1n proportion
{o their respective degrees of culture as the
distance between a grant and a dwarf on the
same road increases with every step they take
1E we compare the prodigious duversity which
obtams sn the education and manner of life
of the various orders of men 1n the state of so-
cety with the umformty and simphaity of
amimal and savage lfe 1n which every one
lives on the same kind of food and 1n exactly
the same manner and does exactly the same
thimgs 1t 15 easy to concerve how much less the
difference between man and man must be 1n a
state of nature than 1n a state of soaety and
bow greatly the natural inequality of mankind
must be incrensed by the imequalines of social
msututions

ut even if nature really affected 1n the dis-

tribution of her gfts that partiality which 13
Imputed to her what advantage would the
greatest of her favountes derne from it to the
detriment, of others 1n a state that admts of
hardly any kind of relayon bets een it em?
Where there 1s na love of what advantage s
beauty? Of what use 1s wat to those who danat
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converse or cunming to those who have no

business with others? I hear 1t constantly re-
‘e

domineer over others who would groan under
a servile submussion to therr capnices Thisin
deed 15 exactly what I observe to be the case
among us but I do not see how 1t an be
ferred of men 1 a state of nature who could
not easily be brought to concene what we
mean by domimon and servitude One man
1t 1s true might serze the frutts which another
had gathered the game he had killed or the
cave he had chosen for shelter but how would
he ever be able to exact obedience and what
ttes of dependence could there be among men
sithout possessions? If for mstance I am
driven from one tree I can go to the next 1if
Iam disturbed in one place what hinders me
from going to another? Agawn should I hap
pen to meet with 2 man so much stronger than
myself and at the same time so depraved so
mdolent and so barbarous as to compel me
to provide for lus sustenance while he hinself
remains 1dle he must take care not to hwe
his eyes off me for a single moment he must
bind me fast before he goes to sleep or Ishall
certamnly either knock him on the head or
make my escape That 1s to say he must mn
such a case voluntanily expose himself tn much
greater trouble than he seeks to avoid or tan
gneme After all this let hum be off hts gurd
ever so Little let hum but turn hus head as de
at any sudden noise and I shall be mstantly
twenty paces off lost in the forest and my
fetters burst asunder he would never see me
agam

Without my expatiating thus uselessly on
these details every one must sce that as the
bonds of servitude are formed merely by the
mutual dependence of men on one another
and the reaiprocal needs that unite them tis
impossible ta make any man a slave unless he
be first reduced 10 2 situation in which he can
not do without the help of others and simce
such a situation does not exist i a state of na
ture every one 1s thete s own master and
the law of the strongest 1s of no effect

Having proved that the inequelity of man
kind s hardly felt and that sts snfluence 1s
next to nothing in a state of nature I must
next show 1ts ongn and trace 11s progress in
the successne developments of the human
mind Havng shown that human perfectt
bility the social virtues and the other facul
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ties which natural man potentally possessed
could never develop of themselses but must
Tequire the fortuitous concurrence of many
foreign causes that might neser anse and
without which he would have remamned for
ever in hus primitine condition I must now
collect and consider the different acadents
which may have improved the buman under
standing while depriung the species and
made min wicked while making him socrable
so as to bring him and the world from that
distant period to the point at which we now
behold them

1 conless that as the events I am going to
describe mught have happened 1 ‘arious
ways I have nothung to determine my choice
but conjectures but such conjectures become
reasons when they are the most probable that
can be drawn from the nature of things and
the only means of discovenng the truth The
consequences however which I mean to de
duce will not be barely conjectural as on the
prmaples just lud down 1t would be impos
sible to form any other theory that would not
furnish the same results and from which I

ROUSSLAU

could not draw the same conclusions.

“Tins will be a suffcient apology for oy not
dwelling on the manner 1n which the lapse of
time compensates for the Intle probability m
the crents on the surprising power of trul
causes when ther action 1s constant on the
mmpossibility on the one hand of destroymg
certain hypotheses though on the other we
cannot give them the certainty of known mat
ters of fzct on ns beng within the provinc®
of istory when two [acts are grven as real
and have to be connected by a series of inter
mediate facts which are unknown or suppost
to be so to supply such facts as may connect
them and on its being in the province of pht
losophy when history 1s silent to determune
similar facts to senve the same end and lastly
on the nfluence of simlanty which 1 the
case of events reduces the facts to a much
smaller number of diffcrent classes than i
commonly 1migined It 1s enough for me o
offer these hints to the consideration of my
Judges and te have so arranged that the gen
eral reader has no need to consider them at
all

THE SECOND PART

“ToE fist man who having enclosed a piece
of ground bethought himself of saying This
15 mine and found people simple enough to
believe him was the real founder of civil so-
ciety From how many arrmes wars and mur
ders from how many horrors and misfortunes
miught not any one have saved mankind by

forget that the fruuts of the carth belong to
us all and the earth 1teelf to nobody But
there 1s great probability that thungs had then
already comeé to such a patch that they could
no longer continue as they were for the idea
of property depends on many prior rdeas
which could only be acquired successisely and
cannot have been formed all at once in the

also have transmutted and increased from age
to age before they arrived at thys last pownt of
the state of nature Let us then go farther back

and endeavour to umfy under a single point
of view that slow succession of events and dis-

coverics in the most natural order
Man s first feehing was that of s own exist
ence and lus first care that of self preserva
non The produce of the earth furntshed hum
with all be needed and snstinct told hum how
T . s

PO -
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100t Proplpdte his species—a v v
propensity that hasing nothing to do with the
heart produced a merely antmal act The
want once graufied the two sexes knew each
other no more and even the offspring was
nothing to 1ts mother as soon as 3t could do
without her

Such was the condtton of infant man  the
Iife of an +mimal limited ¢ first to mere sen
sations and hirdly profiting by the gifts n2
ture bestowed on him much less capable of
entertuming a thought of forang anything
from her But diff culttes soon presented them
selves anl 1t became necessary to learn how
to surmount them the height of the trecs
which prevented hum from gathering theit
fruts the competition of other gmmals d¢-
sirous of the same fruits and the feroaty of

i
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those who needed them for therr own preser
vation all obliged him to apply himself to
bodily exercises He had to be active swift of
foor and vigorous 1 fight Natural weapons
stones and sticks were easily found he learnt
to surmount the obstacles of nature to con
tend 1 case of necessity with other animals
and to dispute for the means of subsistence
even with other men or to mdemnify himself
for what he was forced to give up to a stronger

In proportion as the human race grew more
numerous mens cares mcreased The differ
ence of soils climates and seasons must have
introduced some dsfferences into thewr man
ner of ving Barren years long and sharp
winters scorching summers which parched the
fruats of the earth must have demanded a new
industry On the seashore and the banks of
tivers they wnvented the hook and line and
became fishermen and eaters of fish In the
forests they made bows and arrows and be
came huntsmen and warriors In cold coun
tries they clothed themselves wath the skins of
the beasts they had slain The Lightning a vol
€no or some lucky chance acquainted them
with fire a new resource against the nigours of
winter they next learned how to preserve this
element then how to reproduce 1t and finally
Bow to prepare with 1t the flesh of ammals
which before they had eaten raw

Thus repeated relevance of various bemngs
to himself and one to another would natu
rally give rise 1n the human mund to the per
eptions of certan relations between them
Thus the relations which we denote by the
terms great small strong weak swift slow
fearful bold and the hke almost msensibly
compared at need must have at length pro
duced in him 2 kind of reflection or rather a
mechamcal prudence which would mdieate
to lum the precautions most necessary to hts
security

The new imtelligence which resul ed from
this deselop: s sup
over other ammals by making hum sensible of
it He would now endeavour therefore toen
sare them would play them a thousand
tncks and though many of them might sur
Pass lum 1n swaftness or m strength would in
time become the master of some and the
scourge of others Thus the first ime he
logked 1nto himself he felt the first emotion
ol pride and ata ume when he scarce Lnew
how to distingush the diferent orders of be-
ings by lookmg upon his species as of the
highest order he prepared the way for assum
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1ng pre emnence as an 1ndividual

Other men 1t 1s trie were not then to lum
what they now are to ns and he had no great
er mtercourse with them than with other am
mals yet they were not neglected 1n his ob
servations The conformities which he would
m tume discover hetween them and between
humself and his female led him to judge of
others which were not then perceptible and
finding that they all behaved as he himself
would have done 1n like circumstances he nat
urally inferred that their manner of thinking
and acting was altogether mn conformity with
his own This wmportant truth once deeply
mpressed on his mmnd must have induced
him from an intuitne feeling more certamn
and much more rapid than any kind of rea
soning to pursue the rules of conduct which
he had best observe towards them for bus own
security and advantage

“Taught by experence that the love of well
being 15 the sole motive of human actions he
found himself m a position to distingmsh the
few cases 1n which mutual interest might jus-
nfy him 1n relying upon the assistance of hts
fellows and also the still fewer cases 1n which
a conflict of mterests might gne cause to sus
pect them In the former case he Jomned in the
same herd with them or at most in sore kind
of loose association that laid no restramnt on
1ts members and lasted no longer than the
transitory occaston that formed it In the lat
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In this manner men may have mensibly
acquired some gross 1deas of mutual under
takings and of the advantages of fulfilling
them that1s just so far as their present and
apparent nterest was concerned for they
were perfect strangers to fores ght 2and were
so far from troubling themselves about the
dustant future that they hardly thought of the
morrow If a deer was to be taken every one
saw that m order to succeed he must abide
faxthfully by his post butif a hare happened
to come within the reach of any one of them
1t 1s not to be doubted that he pursued 1t
without scruple and having senzed his prey
cared very little 1f by so doing he caused hus
companions to miss theirs

It 33 easy to understand that such inter
course would not require a language much
more refined than that of Tooks or mankeys
who associate together for much the same pur

a
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pose Inarticulate cries plenty of gestures and

tional aryculate sounds (of which as I iave
already intimated the first institution 1s not
too easy to explain) partiwcular languages were
produced but these were rude and imperfect
and nearly such as are now to be found among
some savage nations

Hurried on by the rapiity of ume by the
abundance of things I have to svy and by the
almost insensble progress of things i therr
beginnngs 1 pass over in an snstanct a mula
tude of ages for the slower the events were n
their succession the more rapidly muy they be
described

These first advances enabled men to make

or n the fitse cave that afforded them shelter

they msented several hinds of implements of

hard and sharp stones whech they used to dig
i 4

the epoch of 2 first revolution which estab-
lished and distinguished families and miro-
dnced a kurd of property 1n aself the source
of a thousand quarrels and conflicts At how
ever the strongesy were probably the first o
build themselves buts which they felt them
selves able to defend 1t may be concluded that
the weak found 1t much enier and safer to
mitate than to ateempt to dislodge them and
of those who were once provided with huts
none could haie any mducement to 1pproprt
ate that of lus neighbour not mdecd so much
because 1t dud not belong to hin as because 1t
could be of no use and he could not make
hemsed master of 1t without exposing Brmself
to a desperate bactle with the family which
oceupied 1t

The Brst expansions of the human heart
were the effects of 2 novel sitwation which
united husbinds and wives fathers and chil
dren under one roof The habut of hving to-
gether soon gave rise to the finest feelings
known to humamty conjugal love and pater
nal affection Every family became a hittle so-
ciety the more umted because Liberey and re
cipracal attachment were the only bonds of 1ts
union The sexes whose manner of life had
been hitherto the same began now to adopt
different ways of lving The women became
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more sedentary and accustomed themselvesto
mind the hut and thar cluldren while the
nien went abroad in search of their common
subsustence From lang a softer Iife both
sexes also began to lose something of tler
strength and feroaity  but f individuals be
came (o some extent Jess able (o encounter
wild beasts separately they found it on the
other hand easier to assemble and resist m
common

The simplicity and solitude of man s life
this new condition the paucity of hus wanns
and the implements he had 1yvented to sty
them lefe lam a great deal of lessure which he
emplayed to furmtish himself with many con
venuences unknown to his fathers and thn
was the first yoke he snadyertently imposed on
himself and the first source of the evidshepre
pated for his descendants For besides con
unuing thus to encrvate both body and mind,
these convemences lost with use almost all
their pawer to please and even degencrated
inta real needs tll the want of them became
far more disagreeable than the possession of
them had been pleasant Men would have
been tnhappy at the lass of them though the

tmpraved m each fanuly and we may forma
conjecture also concermng the manner m
which various causes may haye extended and
accelerated the progress of language by mat
g 1t more and mare necessury Floods of
carthquakes susrounded inhabited distncts
with precipices or waters revolutions of the
globe tore off portions from the continent and
made them islands It 1s readsly seen that
amony men thus collected and compelled to
lnve together a common 1diom must have ans
en much more easily than among those who
stull wandered through the forests of the con
tinent Thus 1t ts very posstble that after their
first essays in navigation the islanders broueht
orver the use of speech to the conupent and 1t
18 at least very probable tht commumetes and
languages were fisst established in 1slands and
even came to perfection there hefore they
were known on the masnland
Eserything now begns to change s :upet‘
P -

LY,

bodies and at Jength 1n every country arises &
distinet nagon uruted in character and man
ners mot by regulations or laws but by unt
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nections between different famulies Among
young people of opposite sexes lwving in
neghbouring huts the transient commerce
zequired by nature soon led through mutual
ntercourse to anotner kind not less agree
able and more permanent Men began now to
take the difference between objects mto ac
count and to make comparisons they ac
quired impercepubly the ydeas of beauty and
ment which soon gave nise to feelings of pref
erence In consequence of seeing each other
often they could not da without seeing each
other constantly A tender and pleasant feel
g insmuated 1tself mto therr souls and the
e2st apposition turned 1t mto an wmpetuous
fury with love arose jealousy discord tr
umphed and human blood was sacrificed to
the gentlest of all passions

As ideas and feelings succeeded one anoth
er and heart and head were brought to
Play men continued to lay astde their origmal
wildness their pr vate connections became ey
ery day more intimate as thexr kmuts extended.
:l'llcy accustomed themselves to assemble be-

ton of men and women thus assembled to-
gether with nothing else to do Each one be-
£31 to consider the rest and to wish to be con
sidered sn turn and thus a value came to be
attached to public esteem Whoever sang or
danced best whaeser was the handsomest the
strongest the most dexterous or the most elo-
quent came to be of most consideration and
thts was the first step towards mequality and
at the same time towards vice From these first
distinctions arpse on the one side vamty and
tontempt and on the other shame and envy
|=nd the fermentation caused by these new

Mg 1 the mind every one put m hus claim to
1t and 1t became 1mposuible to refuse it to any
with ympunity Hence arose the first obliga
Lons of envility even among savages and ev
ery intended injury became an affront be-
cause besides the hure which might result
from st the party snjured was certain o find in
1 a contempt for hus person which was often
more insupportable than the hurt nself
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Thus as every man punished the contempt
shown him by othets n proportion to his
opimion of humself revenge became terrible
and men bloody and eruel This 1s preasely
the state reached by most of the sxvage natrons
known to us and 1t 15 for want of having
made 2 proper distinction i our wdeas and
see how very far they already are from the
state of nature that so many wreters have hast
sly concluded that man 1s naturally cruel and
requires avil institutions to make lum more
mid whereas nothung 15 more gentle than
man 1n s primitnve state as he s placed by
nature at 2n equal distance from the stupidity
of brutes and the fatal ingenmty of avilised
man Equally confined by instinct and reason
to the sole care of guarding humself against the
muschiefs which threaten him he 1s restramed
by natural compassion from doing any injury
to others 2nd 1s not led to do such a thing
even n return for injuries received For ac
cording to the axiom of the wise Locke There
can be no wmjury where there 15 no property

But 1t must be remarked that the society
thus formed and the relations thus established
among men requred of them qualities differ
ent from those which they possessed frora thest
pnmitne constitutton Morality began to ap
pear m human actions and every one before

of nature was no longer proper in the new

born state of socrety Punishments had to be

made more sesere as opportunities of offend

ng became more frequent and the dread of

vengeance had to take the place of the nigour

of the law Thus though men had become
RS -t

[

-
primine state and the petulant acuwty of
.

the Jeast subject to resolutrons and altogeth
er the very best man could expertence so that
he can have departed from it only through
some fatal acadent which for the public
good should never have happened The exam
ple of savages most of whom have been found
10 this state seems to prove that men were
meant to repain in e that it s the real youth
of the world and that all subsequent advances
have been apparently so many steps towards
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the perfection of the individual butn reality

towards the decrepitude of the speaies
So long as men remained content with thewr
rustic huts sa long as they were satsfied with
clothes made of the skins of ammals and sewn
together with thorns and fish bones adorned
themselves only with feathers and shells and
conunued to paint their bodtes different col
ours to improse and beautily their bows and
arrows and to make with sharp edged stones
fishing boats or clumsy musical mstruments
i a word so long as they undertook only
d

what a single person could an
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stances already in fusion, suggested to the
spectators the tdea of smutating the natural
operation And we must further concene them
as possessed of uncommon courage and fore-
sight to undertake so laborious a work with
so distant 2 prospect of drawing advantage
from it, yet these qualines are united only in
nunds more advanced than we can suppose
those of these first discoverers to have been
With regard to agniculture, the principlesof
1t were known long before they were put in
practice and 1t 1s indeed hardly possible that
men loyed m drawing their

confined themselves to such arts as did not re-
quure the jont Iabour of several hands they
lived free healthy honest and happy lives so
long as their nature allowed and as they con
unued to enjoy the pleasures of mututl and
independent ntercourse But from the mo-
ment one man began to stand in need of the
help of another from the moment 1t appeared
advantageous to any one man to have enough
prowstons for two equality disappeared
property was introduced work became indis
pensable and vast forests became smiling
fields which man had to water with the sweat
of hus brow and where slavery and msery were
soon seen to germinate and grow up with the
crops

Metallurgy and agniculture were the two
arts which produced thus great revolution The
poets tell us 1t was gold and silver but for the
philosophers 1t was iron and corn which first
cnilised men and rumed bumamity Thus
both were unknown to the savages of Amersca
who for that reason are still savage the other
nations also seem to have continued 1 a state
of barbarism while they pracuised only one of
these arts One of the best reasons perhaps
why Europe has been 1if not longer at least
more constantly and highly avilised than the
rest of the world 1s that 1t 15 at once the most
abundant in iron and the most fertile 1n corn

It 15 dufficult to conjecture how men first
came to know and use iron for 1t 1s impossible
to suppose they would of themselves think of
digging the ore out of the mine and preparing
1t for smelting before they knew what would
be the result On the other hand we have the
less reason to suppose this discovery the effect
of any accidental fire as mines are only formed
1n barren places bare of trees and plants so
that 1t looks as if nature had taken pams to
keep that fatal secret from us There rematns
therefore only the extraordiary accident of
some volcano which, by ejecung metallic sub-

subststence from pla‘nu and trees should not
readily acquire a knowledge of the means
made use of by nature for the propagatron of
bles It was mallp y very long

however before their industry took that tum
esther because trees which together with hunt
1ing and fishing afforded them food did not re
quire therr attention or because they were 15
norant of the use of corn, or without instrt
ments to cultnate it or because they lacked
foresight to future needs or lasuly, because
they were without means of preventing others
from robbing them of the fruic of therr labour

When they grew more industrious 1t is nat
ural to behieve that they began, with the help
of sharp stones and pointed sticks to cultrvate
a few vegetables or roots around ther huts
though 1t was long before they knew how to
prepare corn or were provided with the m
plements necessary for rassing 1t 1n any large
quantity not to mention how essential 1t 15
for husbandry to consent to smmediate los®
1n order to reap a future gain—a precautton
very foreign to the turn of a savage's mind
for as I have sard he hardly foresees in the
morning what he will need at mght

The invention of the other arts must there:
fore have been necessary to compel mankind
to apply themselves to agriculture No sooner
were artificers wanted to smelt and forge 1ron
than others were required to mantain them
the more hands that were employed n manu
factures the fewer were left to provide for the
common subsistence though the number of
mouths to be furnished with food remamed
the same and as some required commodities
m exchange for their ron the rest at length
discovered the method of making 1won serve
for the muluplication of commoditses By this
means the arts of husbandry and agniculture
were established on the one hand and the art
of working metals and multiplying their uses
on the other
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The celuvation of the earth necessarily
brought about 1ts distnbution and property
once recognised gave rise to the first rules of
Justice for tosecure each man his own 1t had
m,: be possible for each to have something Be
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follow any mjury he might do to another
This origm 15 so much the more natural asit1s
1mpossible ta conceive how property can come
from anything but manual labour for what
else can'a man add to thungs which he does
not enginally create so as to make them hus
Own property? It 15 the husbandman s labour
alone that grving him a title to the produce of
the ground he has tilled grves him 2 claim also
to the land 1self at Jeast till harvest and so
from year to year a constant possession which
1s easly transformed 1nto property When the
ancaents says Grotus gave to Ceres the utle
of Legsstatrix and to a festival celebrated m
her honour the name of ‘Thesmophona they
meang by that that the distribution of lands
had produced a new kind of Tight  that 15 to
say the might of property which s different
::':;m the night deducible from the law of na
e

In this state of affaws equality might have
been sustained had the talents of mdividuals
been equal and had for example the use of
tron and the consumption of commoditses al
Ways exactly balanced each other but as there
Was nothing to preserve tus balance 1t was
soon disturbed the strongest did most work
the most skilful tutned hus labour to best ac
count the most ingemous devised methods of
dimunishing hus labour the husbandman
wanted more yron or the smith more corn
and while both laboured equally the one
gained a great deal by his work while the oth
€r could hardly support himself. Thus natural
mequality unfolds stself insensibly with that
of combination and the difference between
men developed by ther different areum
Stances becomes more sensible and perma
nent m ats effects and begins to have an
fluence 1n the same proportion over the lot of
ndividuals,

>

tnal and unlisation of talents the mequality
of fortunes the use and abuse of riches andall
the details connected with them which the
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reader can easily supply for humself 1 shall
confine myself to a glance at mankind in thus
Dew situation

Behold then all human faculties developed
memory and immagmation 1n full play egoism
Interested reason active and the mind almost
at the highest point of 1ts perfection Behold
all the natural qualities m action the rank
and condition of every man assigned him not
merely hus share of property and his power to
serve or mjure others but also lus wit beauty
strength or skill mert or talents and these
beng the only qualities capable of command
g respect 1t soon became necessary ta possess
or to affect them

It now became the interest of men to ap-
pear what they really were not To be and to
seem became two totally dufferent things and
from this distimction sprang insolent pomp
and cheating trickery with all the numerous
vices that gon their train On the other hand
free and independent as men were before
they were now in consequence of a multtplic
1ty of new wants brought into subjection as
1t were to all nature and particalarly to one
another and each became 1 some degree a
slave even in becomung the master of other
men 1f rich they stood in need of the sexvices
of others 1f poor of their assistance and even
a raiddle condition did not enable them to do
without one another Man must now there
fore have been perpetually employed m get
ting others to interest themselves 1 his lot
and 1t making them apparently at least 1f
not really find their advantage 1n promoting
his own Thus he must have been sly and art
ful in s behaviour to some and imperrous
and cruel to others being under a kind of
necessity to 11l use all the persons of whom he
stood 1n need when he could not frighten
them mnto compliance and did not judge it his
interest to be useful to them Insatiable ambt
tion the thurst of raistng thewr respectie for
tunes not so much from real want as from the
desire to surpass others inspired all men with
a vile propensity to mjure one another and

. Lo laemaad .

the one hand and conflicung interests on the
other together with 2 secret desire on both of
profing at the expense of others All these
cvils were the first effects of property and the
. of growing 1ncquality
Dcfore the invention of signs 10 represent
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niches wealth could hardly consist in anytlung
but lands and caitle the only real possessions
men can have But when mhentances so n
creased 1n number and extent as to occupy the
whole of the Jand and to border on one an
other one man could aggrandise lumself only
at the expense of another at the same time
the supernumeraries who had been too weak
or too indolent to make such acquisitions and
had grown poor without sustaiming any loss
because while they saw eserything change
around them they remamecd stll the syme
were obliged to receve their subsistence or
steal 1t from the rich and this soon bred ac
cording to their dufferent characters domin
10n and slavery or violence and rapine The
wealthy on thewr part had no sooner begun
to taste the pleasure of command than they
disdained all others and using their old slaves
to acquire new thought of nothing but sub-
duing and easlaving thewr neighbours hike
ravenous wolves which having once tasted
human flesh desprse every other food and
thenceforth seek only men to devour
Thus as the most powerful or the most mrs-
erable considered their might or musery as a
kind of ight to the possessians of athers equu
valent 1t their opinton to that of property
the destruction of equality was attended by the
most terrible disorders Usurpations by the
tich rabbery by the poor and the unbridled
passions of both suppressed the cries of nat
ural compasston and the stdl feeble voice of
Justice and filled men with avarice ambition
and vice Between the trtle of the strongest
and that of the first occuprer there arose per
petual conflicts which never ended but in bat
tles and bloodshed The new born state of so
cety thus gave Ttse to a horrible state of war
men thus harassed and depraved were no long
er capable of retracing their steps or renounc
ing the fatal acquisitions they had made but
labouring by the abuse of the faculties which
do them honour merely to their own confu
ston broughe themselves to the brink of ruin

Attomtus notstate mali diesque miserque
Effugere optat opes et qua modo voverat odst 1

It 15 impossible that men should not at
length have reflected on so wretched a situa
von and on the calamities that overwhelmed

10vid Metamorphoses xy 127

Both rich and” poor shocked at ther new
found sils

Would fly from wealth and lose what they had
sought
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them The nch 1n partecular, must have felt
how much they suffered by a constant state of
war of which they hore all the expense and 1n
which though all nisked therr lives they alone
risked their property Desides howeser spe
cously they nught disguise their usurpations,
they knew that they were founded on preant
ous and false titles so that 1f others took from
them by force what they themsels es had gained
by force they would have no reason to co
plain Even those who had been enniched by
therr own ndustry could hardly base therr
proprictorship on better claims It was invain
to repeat *I bt thus well 1 gamed this spot
by my industry  Who gave you your stand
mg 1t might be answered and what Tight
hase you to demand payment of us for dong
what we never asked you to do? Do you not
know that numbers of your Iellow-creaturts
are starving for want of what you have 100
much of? You ought to have had the express
and universal consent of mankind beforc ap
propriating more of the common subststence
than you needed for your own maintenanc®
Destitute of valid reasons to justify and sufl
cnt strength to defend humself, able to crush
indwviduals with ease but easily crushed hum
sell by a troop of bandits one agnst all and
incapable on account of mutual jealousy of
Jotning with his equals agminst numerous en
emics united by the common hope of plunder
the nich man thus urged by necessity cot
cetved at length the profoundest plan that ¢¥
er entered the mind of man tlus was to em
ploy 1n his favour the forces of those who a¢
tacked lum to mke allies of his adversanies
to inspire them with different maxims and t©
give them other institutions as favourable t0
himself as the law of nature was unfavourable

With this view after having represented {0
us nexghbours the horror of a uituation which
armed every man aganst the re t and made
ther possessions as burdensome to ther 3
therr wants and tn which no safety could b¢
expected either 1n riches or m poverty ’gi

the possession of what belongs to him let 85
institute rules of Justice and peace to which
all without exception may be obliged to cof
form rules that may i some measure make
amends for the caprices of fortune by subject
ng equally the powerful and the weak to the

b e of reciprocal oblig: Let us
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maward instead of turning our forces against
ourselves collect them n a supreme power
which may govern us by wise laws protect and
defend all the members of the assocration re
pulse their common enemues and mamtam
eternal harmony among us

Far fewer words to this purpose would have
been enough to impose on men so barbarous
and easily seduced especually as they had too
many disputes among themselves to do with
out arbitrators and too much ambiton and
avarice to g6 long without masters All ran
beadlong to their chams m hopes of securing
thetr Liberty for they had just wit enough to
Perceive the advantages of political anstitu
tons wrthout experience enough to enable
them to foresee the dangers The most capable
of foreseeing the dangers were the very per
sons who expected to benefit by them and
€ven the most prudent judged st not nexped:
€nt to sacrifice one part of their freedom to en
sure the rest as a wounded man has his arm
€utoff to save the rest of hus body

uch was or may well have been the ongm

of society and law which bound new fetters on
the poor and gave new powers to the nch
which nretrievably destroyed natural hiberty
etemnally fixed the law of property and ine
quality ‘converted cleser usurpation 1nto un
alterable nght and for the advantage of a few
fmbmous ndividuals subjected all mankind
© perpetual labour slavery and wretchedness
Ins easy to set. how the estiblishment of one
Community made that of all the rest necessary
2nd how 10 order to make head agamst umited
forces the rest of mankimd had to umte n
tumn Societtes soon muluplied and spread
OVer the face of the earth till hardly a2 corner
of the world was left in which a man could es-
€ape the yoke and withdraw his head from be
neath the sword which he saw perpetually
hanging over Jum by a thread Civil night hav
g thus become the common rule among the
members of exch community the law of na
ture marntained 1ts place only between differ
0t commumties where under the name of
the right of natons 1t was qualified by certain
taat conventions 1n order to make commerce
Pricticable and sene as a subsutute for nat
ural compassion which lost when applied to
socienes almost all the infiuence 1t had over
ndiiduals and survived no longer except 0

ereign Creator and tnelude the whole human
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Tace m their benevolence

But bodies politic rematning thus in 2 state
of nature among themselves presently exper:
enced the incomveniences which had obliged
mdviduals to forsake st for this state became
st1}l more fatal to these great bodies than 1t
had been to the mdividuals of whom they were
composed Hence aros¢ national wars battles
murders and reprisals which shock nature
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The most distingwished men hence learned to
consider cutting each other s throats a duty at
length men massacred their fellow-creatures
Ly thousands without so much as knowmg
why and commutted more murders m a singlc
days fighting and more violent outrages 1n
the sack of a single town than were commutted
1n the state of nature dunng whole ages over
the whole earth Such were the first effects
which we can see to hase followed the divi
ston of mankind 1nto different communities
But let us return to their instrtutions

1 know that some writers have given other
explanations of the ongin of political soctetses
such as the conquest of the powerful or the
assoctaion of the weak It1s indeed mdiffer
ent to my argument which of these causes we
choose That which 1 have just lad down
however appears to me the most natural for
the following reasons First because i the
first case the night of conquest bemg no right
m uself could not serve as a foundation on
which to build any other the victor and the
vanquished people sull remaned with respect
to each other m the state of war unless the
vanquished restored to tl ¢ full possession of
their Iiberty voluntarily made choice of the
victor for their chief For ull then whatever
capuulation may have been made being
founded on violence and therefore ¢pso facto
vord there could not bave been on this hy
pothesis either a real socsety or body politic or
any law athier than that of the strongest Ser
ondly because the words strong and weak are
1n the second case ambiguous for duning the
interval betneen the establishment of a night
of property or prior occupancy and that of
polincal government the meaning of these
words 1s better expressed by the terms rich
and poor because in fact before the wstitn
ton of laws men had no other way of reduc
ing their equals to submission than by attack
1ng thewr goods_or making some of theis own
over to them Thirdly because as the poor

o

o
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had nothing but their freedom to lose 1t
would have been in the highest degree absurd
for them to resign voluntarily the onlv good

possessions 1t was much caster to harm them
and therefore more necessary lor them to take
precautions against 1t and an short because
1t 15 more Teasonable (o suppose 2 thing to
have been invented by those to whom it would
be of service than by those whom 1t must have
harmed
Government had 1n sts infancy no regular
and constant form The want of expenience
and philosophy prevented men from seeing
any but present inconveruences and they
thought of providing against others only as
they presented themselies In spite of the en
deavours of the wisest legislators the political
state remuned imperfect because 1t was httle
more than the work of chance and as it had
begun 11l though time revealed 1es defects and
suggested remedics the onginal faults were
never repured It was conunually bemg
patched up when the first task should have
been to get the site cleared and all the old ma
terials removed as was done by Lycurgus at
Sparta 1f a stable and lastng edifice ws to be
erected Society consisted at first mercly of a
few general conventions which every member
bound himself to cobserve and for the per
formance of cosenants the whole body went
security to each individual Expertence only
could show the weakness of such a consnitu
tion and how easily it mught be infringed with
wmpunity from the difficulty of convicting
men of faults where the public alone was to
be witness and judge the laws could not but
be eluded 1n many ways disorders and mcon
venuences could not but multiply conunually
till 1t became necessary to commut the danger
ous trust of public authority to prnate per
sons and the care of enforcing obedience to
the deltberations of the people to the magis
trate For to say that chiefs were chosen before
the confederacy was formed and that the ad
mnstrators of the laws were there before the
laws themselves 15 too absurd a supposttion ta
consider seriously
It would be as unreasonable to suppose that
men at first threw themselves irretrievably
and unconditionally 1nto the arms of an abso-
Tute master and that the first expedient which
proud and unsubducd men hit upon for their
commen security was to run headlong mto

ROUSSEAU

slavery For whatreason in fact dod they take
to themselves superiors 1f 1t was not in order
that they might be defended from oppression
and hwe protection for their Ines hiberues
and Lropertics which are so tospeak the con
stituent elements of their being? Now 1 the
relations between man and man  the wont
that can happen 13 for oné to find humself at
the mercy of another and at would have been
nconsistent with common sense to begm by
bestawing on a chief the only things they
wanted his help to presene What equivalent
conld he offer them for so great a right? And
1f he had presumed to exact it under pretext
of defending them would he not have re-
cenned the answer recorded i the fable

What more can the enemy do to ust It
therefore beyond cispute and indeed the [un
damental maxim of all polincal yight that
people have set up chiefs to protect their hib-
erty and not to enslave them If ue have a
prince sud Phiny to Trajan at &s 20 sgue our
seltes from having a master

Paliticrans indulge m the same soptustry
about the lovc of Liberty as philosophers about
the state of nature They judge by what they
see of very dufferent things which they have
not seen and attribute to man 2 natural pro-
pensity to servitude because the slaves with
their obscrvation are seen to bear the yoke
with patience they fail to reflect thatatis with
Iiberty as with innocence and virtue the val
ue 15 known only to those who possess them
and the taste for them is forfeited when they
are forfeited themselses I know the charms
of your country sard Brasedas to 2 satrap
who was comparing the hfe at Sparta with
that ¢ Persepolis  but you cannot know the
pleasures of mune

An unbroken horse erects hus mane paws
the ground nd starts back tmpetuously at the
sight of the bridle while one which 1s proper
ly tramed suffers patiently even whip an
spur so smage man will not bend his neck 10
the yoke to which crvilised man submits with
out a murmur but prefers the most turbuleat
state of liberty to the most peaceful stavery
We cannot therefore [rom the serthity of B3
tions already enstaved judge of the natwral
disposition of mankind for or agamnst slavery
we should go by the prodigious efforts of ev
ery frec people to save wself from oppreson
I know that the former are for eser holding
forth n praise of the tranquillity they enjoy it
thetr chains wnd that they call a stat¢ of
wretched servitude a state of peace musertt
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mam servitutem pacem appellant ! But when
Tobserve the latter sacnificing pleasure peace
wealth power and life 1eself to the Ppreserva
onof that one treasure whuch 15 5o disdained
by those who have lost 1t when I see free born
anunals dash their brains out against the bars
of therr cage from an innate impatience of
@aptmity when I behold numbers of naked
savages that despise Furopean pleasures bray
g hunger fire the sword and death to pre-
serve nothung but therr independence 1 feel
that 1t 15 not for slaves to argue about hiberty

With regard to paternal authority from
which some writers have derived absolute gov
emment and all society 1t 15 enough without
going back to the contrary arguments of
Locke and Sidney to remark that nothing on
€arth can be further from the ferocious spint
of despotism than the mildness of that anthor
3ty which looks more to the advantage of him
Who obeys than to that of him who com
mands that by the law of nature the father 15
the chuld s master no longer than his help 15
necessary  that from that time they are both
:;3:1'11 .ﬂ!:: son. Eemg perfectly independent of

tived trom paternal authority we ought to say
Tather that the latter dertves its prnapal force
{“’m the former No individual was ever ac

nowledged as the father of many t1ll hus sons
and daugheers remaned settled around him
The goods of the father of which he 15 really
the master are the ties which keep his chil
den 1n dependence and he may bestow on
them 3£ he pleases no share of hus property
unless they mert 1t by constant deference to
hus will But the subjects of an arbitrary des-
POt are so far from having the like favour to
&xpect from their chief, that they themselves
and everything they possess are his property
0 at least are considered by him as such so
that they are forced to recerve asa fasour the
little of their own he 15 pleased to leave them
When he despoils them he does but justce
2nd mercy in that he permats them to e
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4 tontract binding on only one of the parties
where all the nisk 13 on one side and none on

'Taotus Hust fv 17 The most wretched stav
aythy i peace |
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the other so that no one could sutter but he
who bound himself This hateful system 1s 1n
deed even wn modern tumes very far from be
«ng that of wise and good monarchs and espe

order of Lows XIV
Let 1t not therefore be said that the Sov
ereign 1s not subject to the laws of his State
since the contrary 15 a true proposition of the
night of nations whach flattery has sometzmes
attacked but good princes have always defend
ed as the tutelary divimty of their dominions
How much more legitimate 153t to say with the
wise Plato that the perfect felicity of a king
dom consists i the obedience of subjects to
ther prince and of the prince to the laws and
1 the Iaws bemng yust and constantly directed
to the public good! 2
1 shall not stay here to inquire whether as
Liberty 1s the noblest faculty of man 1t 15 not
degrading our very nature reducing ourselvesy
to the level of the brutes which are mere
slaves of mstinct and even an affront to the
Author of our being to renounce without re
serve the most prectous of all His g fts and to
bow to the necessity of commutung all the
enimes He has forbidden merely to graufy a
:

please) the authority of Barbeyrac who fol

what right those wha were not afraid thus to

debase themselves could have to subject their

postenity to the same ignomimy and to re
' e a

Puffendorf says that we may divest ourselves
of our liberty 1n favour of other men just ay
we transfer our propesty from one to another
by contracts and agrecments But this seems a
very weak argument For 1n the first place 1he
property 1 alienate becomes quite foreign to
me nor can I suffer from theabuseof 1t butst

10f the Rights of the Mot Chistian Queen
over \ artous States of the Monarchy of Spain 1667
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very nearly concerns me that my hberty should

ment of crime Besides the right of property
bemng only a comention of human institution

men may dispose of what they possess as they
please but thus 1s not the case with the essen

tal gifts of nature such as Lfe and hiberty

which every man 1s permtted to enjoy nd of
which 1t 15 at Jeast doubtful whether any have
a night to divest themselves By groing up the
one we degrade our being by giviang up the
other we do our best to annul it and as no
temporal good can sndemmify us for the Joss of
esther 1t would be an offence agamst both rea

son and nature to renounce them at any price
whatsoever But esen i we could transfer our
liberty as we do our property there would be
a great difference with regard to the cluldren

who enjoy the father s substance only by tl e

UCE Lve L L OLIL S LG L0 CSLRUISIL $LAV
ery 1t was necessary to do violence to nature
so i order to perpetuate such 1 ight nature
would hare to be changed Junists who have
gravely determined that the child of a slave
comes into the world a slave have deaded 1n
other words that a man shall come nto the
world not a man

1 regard ut then as certamn that government
drd not begin with arbitrary power but that
this 15 the depravation the extreme term ol
government and brings it back finally to
Just the law of the strongest which 1t was ong

as a basis for the laws of society nor conse-
quently for the inequality they mstituted
Without entening at present upon the in
vestigations which still remin to be made in
to the nature of the fundamental compact un
derlymg all government I content myself with
adopting the common opinion concerning st
and regard the establishment of the political
body as a real contract between the people
and the cluefs chosen by them a contract by
wlich both parties bind themselves to observe
the laws therein expressed which form the ties
of therr union The people having 1n respect
of thetr social relations concentrated all therr
wills m one the several artcles concerning
wiuch thus will s explained become so many
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fundamental laws obligatory on all the rmem
bers of the Staze without exception and one
of these artcles regultes the chotee and pow
er of the magistrates appointed to watch over
the exccution of the rest This power extends
to everything which may mantain the consts
tutton without going so far as to alerat Itus
accompanied by honours i order to biing
the laws and their adminustrators snto respect.
The muinusters are also disunguished by per
sonal p 3 m order o D
them for the cares and labour which good ad
mimistrition imvolves. The magsstrate on his
side binds lumself to use the power he 15 en
trusted with only 1 confornuty with the m
tention of hus constituents to mantain them
all 1n the peaceable possession of what be-
longs to them and to prefer on every occaston
the public interest to his own

Before experience had shown or knowledge
of the human heart enabled men to foresee the
unavoudable abuses of such a constitution x't

10 1t being based solely on the fundamental
laws the magistrates would cease to be legi
mate 15 soon as these ceased to exist. the people
would no longer one them obedhence and as
not the magistrates but the laws are essenttal
to the being of a State the members of 1t
would regain the right to their natural liberty

1f we reflect witls ever so litle attention on
this subject we shall find new arguments 1o
confirm tlus truth 1nd be convinced from the
sery nature of the contract that 1t cannot beir
revacable for tf ehere were no superior pow
er capable of ensuring the Gdelity of the con
tracting parties or compelling them to per
form their recrpracal engagements the parties
would be sole judges i ther awn cause and
each would 2lwtys bave a right to repounce
the contract as soon as he [ound that the oth
er had violated tts terms or that they no long
er suited his conventence It 1s upon this prin
aiple that the night of abdication may posstbly
be founded Now if ashere we consider only
what 1s human m this insutution it 5s cereain
that if the magsstrate who has all the power
tn hus own hands and appropriates to hmsell
all the advantages of the contract has none
the less 3 right to renounce his aud onty the
people who suffer for all the faults of thelr
chief must have a much bester night fo £&
nounce their dependence Diut the terrsble and
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mnumerable quarrels and disorders that
would necessarily arise from so dangerous a
puvilege show more than anything else how
much human government stood m need of a
more sol:d basis than mere reason and how
expedient 1t was for the public 11
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grew bitter crvil wars broke out the lives of
mdwiduals were sacnficed to the pretended
happiness of the State and at length men
were on the point of relapsing 1nto their prim
stive anarchy Ambitious chiefs profited by
these to their offices

that the drvine will should mterpose to nvest
the sovereign authority with 2 sacred and m
violable character which might deprrve sub-
Jects of the fatal night of disposing of st If the
sorld had recerved no other advantages from
rehigion this would be enough ta 1mpose on

m their own families at the same time the
people already used to dependence ease and
the conveniences of life and already mcapable
of breaking tts fetters agreed to an mcrease
of nsslavery 1n order to secutre its tranquillity
Thus magtstrates having become hereditary

men the duty of adopting and 1t
abuses and all simce 1t has been the means of
saving more blood than fanatictsm has ever
spilt But let us follow the thread of our
bypothesis

The different forms of governmient owe
their ongin to the differing degrees of inequal
1ty which existed between mdividuals at the
time of their insutution If there happened to
be any one man among them pre enunent m
POWer virtue riches or personal influence he
became sole magustrate and the State assumed
the form of monarchy If several nearly equal
n pomnt of eminence stood above the rest
they were elected jomtly and formed an ans-
tocracy Agamn among a people who had devt
ated less from a state of nature and between
whose fortune or talents there was less dispro
portion the supreme adminstration was re
tained 1n common and a democracy was
formed It was discovered m process of tme
which of these forms suited men the best Some
Peoples remained altogether subject to the
Jaws others soon came to obey their mags-

:l‘:les The citizens laboured to preserve their

quests and on the other happimess and virtue

In these different governments all the of
fices were at first elective and when the mnfla
ence of wealth was out of the questton the
preference was given to ment which gines a
natural ascendancy and to age which s ex
Perienced 1 business and deliberate 1n coun
@l The Elders of the Hebrews the Gerontes
2 Sparta the Senate at Rome and the very
eymology of our word Seigneur show how
Old age was once held 1n veneration But the
iote often the choice fell upon old men the
MOre often clections had to be repeated and
the more they became a nuisanice sntrigues
3t 12 factions werc formed party feeling

the habit of considering thetr of
fices as @ famuly estate and thewselves as pro
prietors of the commumues of which they
were at first only the officers of regarding their
fellow citizens as therwr slaves and numbenng
them like cattle among their belongings and
of calling themselves the equals of the gods
and kings of kings

Xt we follow the progress of mequality in
these various revolutions we shall find that
the establishment of laws and of the right of
property was ats first term the mstitution of
magstracy the second and the converston of
legitimate 1nto arbitrary power the third and
last so that the condition of rich and poor was
authorised by the first period that of power
ful and weak by the second and only by the
third that of master and slave whach 15 the Tast
degree of mequality and the term at which
all the rest Temain when they have got so far
ull the government 1s either entirely distolved
by new revolutions or brought back again to
tegimacy

“T'o understand this progress as necessary we
st consider not so much the motves for the
establishment of the body politic as the forms
1t assumes 1n actuality and the faults that nec
essanly attend 1t for the flans which make so-
al nstitutrons necessary are the same as
make the abuse of them unavoidable Iiweex
cept Sparta where the laws were ma niy con
cerned with the education of children and
where Lycurgus established such morahty as
pracuically made laws necdles—for Taws as a
rule being weaker than the passions restrain
men without altering them—it would not be
Aiffcult o prove that every govemment
which scrupulously complied with the ends for
which it was mstituted and guarded carefully
agaunst change and corruption was set up un

nor magstrates.
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Political distinctions necessanly produce
avil distunctions ‘The growing equality be
tween the chiefs and the people s soon felt by
mdaduals and modified in 2 thousand ways
according to passions talents and crcum
stances The magistrate could not usurp anyal
legiimate power without giving distinction
to the creatures with whom he must share 1t
Resides individuals only allow themselves to
be oppressed so far as they are hurmed on by
blind ambition and looking rather below
than above them come to love authonty more
than tndependence and submut to slavery
that they may m turn enslave others It 15 no
easy matter to reduce to obedience a man who
has no ambition to command nor wouk! the
most adroit poliiciin find 1t posuible to en
slave a people whose only destre was ta be 1
dependent But nequality easily makes 1ts
way among cowardly and ambitions minds
which are ever ready to run the risks of for
tune and almost ndifferent whether they
command or obey as 1t s favourable or ad
verse Thus there must have been a ume
when the eyes of the people were so {ascinat
ed that their rules had only to say to the least
of men Begreat you and all your posterity *
to make lum mmmediately appear great in the
eyes of every one as well as n his own Has de
scendants took stll more upon them 1n pro
portion to their distance from lum the more
obscure and uncertain the cause the greater
the effect the greater the number of sdlers one
could count 1n a family the more illustrious 1t
was held to be

If this were the place to go into detarls I
could readily explain how even without the
mtervention of government inequality of
credit and authority became unavoidable
among prrvate persons as soon as therr union
1 2 single society made them compare them
selves one with another and take into account
the differences which they found out from the
contmual mtercourse every man had to have
with his neighbours ! These dificrences are of
several kinds but riches nobility or rank

1 Distributive yustice 1 ould oppose this Tigorous
equality of the state of nature even were 1t prac
ticable 1n vl socety as all the members of the

sense we must understand that passage of Tsoc
rates 1 which he extols the primitive Athenians
for having determuned which of the two kinds of
equality was the most useful viz that which con
sists 1n dividing the same advantages ndiscimi
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power and personal ment being the prinapal
distinctions by whtch men form an estimate of
cach other m socicty I could prove that the
harmany or conflict of these different forces 13
the surest tndicrtion of the good or bad con
stitution of a State I could show that ameng
these four kinds of inequahty personal quali
ties being the onigin of all the others wealth
13 the one 0 which they are all reduced 10 the
end for as riches tend most immediately to
the prospenity of indirduals and are easiest
to communicate they are used to purchase ev
ery other distinctton Ry this observation we
are enabled to judge pretty exactly how farz
Ppeople has departed from its primstive const
tution and of its progress towards the extreme
term of corruption I could explun how much
this utiversal desite {or reputation hortours
and advancement which inflames us all exer
cises and holds up to comparison our faculties
and powers how 1t exaites and multiphes our
passions and by creaung unnersal compets
tton and rivalry or rather enmuty 2mong men
oceasions numberless fallures successes and
dustusbances of all kmds by making so many
aspirants run the same course 1 could show

nately among all the aiuzens or that which con
PR e . nh e miohis

ery man according to his deserts

Dut i the first place there never evisted 2 50
ciety however corrupt some may have become
where no difference was made between the good
and the bad and with regard 1o morahity where
no measures can le prescribed by law exact

. [
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things we possess both our virtues and our
Vices our scienice and our errors our conquer
orsand our philosophers that1sto say agreat
many bad things and a very few good ones In
aword I could prove that if we hate a few
nich and powerful men on the pimnacle of for
tune and grandeur while the crowd grovels n
want and obscurity 1t 1s because the former
prize what they enjoy only i so far as others
aredesutute of 1t and because without chang
ing their condition they would cease to be
happy the moment the peaple ceased to be
wretched

These details alone however would fur
Tush matter for a constderable work 1n which
the advantages and disadvantages of every
kind of government might be weighed as they
e telated to man 1n the state o? nature and
at the same tume all the different aspects un
der which inequality has up to the present ap
Peated or may appear in ages yet to come ac
tording to the nature of the several govern
ments and the alterations which time must
unavordably accasion 1n them might be dem
onstrated We should then see the multlitude
Oppressed from within n consequence of the
Yery precautions 1t had taken to guard agamnst
foreign tyranny We should see oppression
onuinually gain ground without 1t being pos-
$ible for the oppressed to know where 1t would
Stop or what legitimate means was left them
of ¢hecking 1ts progress We should see the
nights of ahizens and the freedom of nations
slowly exunguished and the complaints pro-
tests and appeals of the weak treated as sedt
tous murmutings We should see the honour
of defending the common cause confined by
statecralt to a mercenary part of the people
We should sec taxes made necessary by such
Tmeans and the disheartened busbandman de
Serung his ields even 1n the midst of peace
and leaving the plough to gird on the sword
We should see fatal and capricious codes of
fonour established and the champions of
their country sooner or later becoming its en
€mues and for ever holding their daggers to

€ breasts of their fellow anzens The tme
Would come when they would be heard saying
to the oppressor of their country—

P

. B N

From great inequality of fortunes and con
ditions from the vast variety of passions and
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of talents of useless and pernicous arts of
van amoa i) '

menting everything that might weaken men
united n society by promoting dissension
among them everything that might sow m it
the seeds of actual division while 1t gave so-
aety the air of harmony everything that
mught inspire the different ranks of people
with mutnal hatred and distrust by setting the
nights and interests of one against thase of an
other and so strengthen the power which com
prehended them all

It 15 from the midst of this disorder and
these revolutions that despotism gradually
ramsing up its hudeous head and devouring ev.
erything that remained sound and untamted
1m any part of the State would at length tram
ple on both the laws and the people and estab
lish atself on the runs of the republic The
times which immediately preceded this last

change would be times of trouble and calam
w Tomm 1 tha wnne ar w14 ewallow

of virtue or morality for despotusm cu: ex
honesto nulla est spes whereverit presals ad
mits no other master 1t no sgoner speaks than
probity and duty Jose their weight and blind
obedience 1s the only virtue which slaves can
still practise

Thus 15 the last term of wmequality the ex
treme point that closes the aircle and meets
that from which we set out Here all private
persons return to their first equality because
they are nothing and subjects having no law
but the wil) of thesr master and theiwr master
1o restramnt but his passions all narons of
#ood and all prineiples of equity agatn vanish
“There 1s here a complete retum to the law of
the strongest and 5o 10 2 New state of nature
differing from that we set out from for the
one was a state of nature in ats first pury
while this 15 the consequence of excewne cor
yuption ‘There 1s s0 little difference between
the two states in other respects and the con
tract of government Is so completely dissohed
by despotism_ that the despo 13 master only so
Jong as he remains the strongest as soan as he
can be expelled he has no nght 1o romplan
of violence The popular insurrection that
ends 1n the death of deposition of 2 Sultan s
as law{ul an act as those by which he diposed

the day before of the lives and fortunes of h;’-\
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the heart Let us reflect what must be the state
of things when men are forced to caress and
destroy one another at the same ume when
they are born enemues by duty and knaves by
mterest It will perhaps be saud that society s
so formed that every man gains by serving the
rest That would be all very well 1f he did not
. v P

pumty and to this end the powerful employ
all therr strength and the weak all their cun
ning

Savage man when he has dined 13 at peace
with all nature and the friend of all hus fel
low creatures JE a dispute arises about a meal
he rarely comes to blows without having first
compared the difliculty of conquertng his an
tagonist with the trouble of finding subsist
ence elsewhere and as pride does not come
1n 1t all ends 1n a few blows the victor eats
and the vanquished sceks provision some
where else and all 15 at peace The case 15
quite different with man 1n the state of socsety
for whom first necessaries have to be provided
and then superfluities delicacies follow next
then immense wealth then subjects and then
slaves He enjoys not a moment s relaxation
and what 1s yet stranger the less natural and
pressing his wants the more headstrong are
his passions and sull worse the more he has
1t 1n hrs power to graufy them so that after a
long course of prospenity after having v al
lowed up treasures and raned mulutudes the
hero ends up by cutting every throat till he
finds himself at last sole master of the world
Such 13 1n miniature the moral picture 1f not
of human hife atleast of the secret p
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are frequently eaten on the adulteration of
medicsnes the wiles of those who sell them
the mustakes of those who adminuster them,
and the porsonous vessels 1n which they are
prepared on the epldcmxﬁlbtcd .by (ol‘x‘l‘an'

from our houses into the open air and back
again by the putting on or throwing off our
clothes with too little care and by all the pre
cautrons whach sensuality has converted into
necessary habrts and the neglect of which
sometimes costs us our Dife or health if you
take into account the conflagrations and earth
quakes which desouring or overwhelming
whole cittes destroy the inthabitants by thou
sands in a word 1f you add together all the
dangers with which these causes are always
threatenung us you will see how dearly nature
makes us pay for the contempt with which ke
have treated her lessons

I shall not here repeat what I have else-
where sard of the calamities of war but wih
that those who have sufficient knowledze
were willing or bold enough to make publc
the details of the villaiies commutted in a1
nes by the contractors for commussariat and
hospitals we should sce plamly that ther
monstrous frauds already none too 1 ¢ll con
cealed which erpple the finest armues in Jess
than no time occasion greater destruction
among the soldiers than the swords of the
cnemy

The number of people who perssh annually
atsea by famine the seurvy purates fire and
shipwrecks affords matter for another shock
mg calculation Ve must also place to the
credit of the establishment of property and
consequently to the institution of soctety a5

of the heart of civilised man

Compare without partiality the state of the
cstizen with that of the savage and trace out
if you can how many 1nlets the former has
opened to pain and death besides those of his
vices his wants and his nusfortunes If you re-
flect on the mental afffictions that prey on us

te which the wealthy give themselves up so
that the poor persh of want and the rich of
surleit 1f you reflect but 2 moment on the het
erogeneous muxtures and pernicious season
ngs of foods the corrupt state m which they

¥ gs highway robbenes
and even the pumshments inflicted on the
wretches guilty of these cimes which though
exped ent to prevent greater evls yet by mak
ing the murder of onc man cost the lives of
two or more double the loss to the human

race

‘What shameful methods are yometimes prac
used to prevent the burth of men and cheat
nature either by brutal and depraved appe
tites whtch nsult her most beauuful work—
appetites unknown to savages or mere an Mals
which can spring only from the corrupt 138
nation of mankind 1n civilised countries OF
by secret abortions the fittng cfects of d¢
bauchery and vitrated notions of honour OF
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by the exp or murder of ofm
fants who fall victims to the poverty of therr
Pparents or the cruel shame of their mothers
or finally by the mutilation of ‘unhappy
wretches part of whose hife with their hope of
postenity 1s given up to vain singing or stll
worse the brutal jealousy of other men amu
tilabon which in the last case becomes a dou
ble outrage rgamnst nature from the treatment
of those who suffer 1t and from the use to
which they are destined But 15 1t not a thou
sand times more common and more dangerous
for paternal rights openly to offend agamst hu
mamty? How many talents have not been
thrown away and inclinations forced by the
unwise constraint of fathers? How many men
who would have dustinguished themselves m
a fiting estate have died dishonoured and
wretched 1n another for which they had no
taste! How many happy but unequal mar
Tages have been broken or disturbed and how
many chaste wrses have been dishonoured by
an order of things contimually in contradic
tion with that of naturel How many good and
Virtuous husbands and wives are reciprocally
Punished for having been ill assorted! How
Iany young and unhappy victims of their par
ents asarice plunge to vice or pass thewr
melancholy days 1n tears groaning i the m
dissoluble bonds which their hearts repudiate
and gold alone has formed! Fortunate some
umes are those whose courage and virtue re-
move them from life before inhuman violence
makes them spend 1t in crime or 1n despair
Forgive me father and mother whom I shall
ever yegret my complaint embitters your
Eniefs but would they might be an eternal and
ternble example to every one who dares 1n
the name of nature to violate her most sacred
nght

If 1 have spoken only of those 1ll starred
umons which are the result of our system 1s1t
10 be thought that those over which love and
S$ympathy preside are free from disadvantages?
What 1£ T should undertake to show human
3y attached 1n 1ts very source and even m the
most sacred of all tres 1n which fortune s con
sulted before nature and the disorders of so-
ety conlounding all virtue and vice cont
Rence becomes a crimunal precaution and a
reflusal to gine hfe to a fellow creature an act
ol humanity? But without drawing astde the
ve 1 which hides all these horrors let us con
tent ourselves with pomting out the evil
which others will have to remedy

Toall this add the muluplicaty of unhealthy

805
trades which shorten men's Ives or destroy
their bodtes such as workimg th the mines and
the prepaning of metals and munerals partic
ularly lead copper mercury cobalt and ar
semuc add those other dangerous trades which
are daily fatal to many ulers carpenters ma
sons and miners put all these together and
we can see 1n the establishment and perfec
tion of societies the reasons for that diminu
tion of our species which has been noticed by
many philosophers

Luxury which cannot be prevented among
men who are tenacious of their own conven
tence and of the respect paid them by others
soon completes the evil society had begun
and under the pretence of giving bread to the
poor whor 1t should never have made such
mmepovershes all the rest and sooner or later
depopulates the State Luxury s 2 remedy
mnuch worse than the disease 1t sets up to cure
or rather 1t 1s 1n stself the greatest of all evils
for every State great or small for m order to
mamtain all the servants and vagabonds 1t
creates 1t brings oppression and ruin on the
cituzen and the labourer 1t 1s Like those scorch
ing winds which covering the trees and plants
with devouring insects deprive useful animals
of their subsistence and spread famine and
death wherever they blow

From society and the luxury to which 1t
gives birth arise the liberal and mechantcal
arts commerce letters and all those superflu
1ties which make mndustry flourish and enmich
and rmin nations The reason for such destruc
uon 1s plam It 1s easy to see {rom the yery
nature of agriculture that 1t must be the least
lucrative of all the arts for 1ts produce being
the most universally necessary the price must
be proportionate to the abilities of the very
poorest of mankind

From the same prinaiple may be deduced
this rule that the arts in general are more fu
crative m proportion as they are less useful
and that 1n the end the most useful becomes
the most neglected From this we may learn
what to think of the real advantages of indus-
try and the actual effects of its progress

Such are the sensible causes of all the muser
1es 1nto which opulence at length plunges the
most celebrated nations In proportion as arts
and ndustry flounsh the despised husband-
man burdened with the taxes necessary for
the support of luxury and condemned to pass
Ins days bewween labour and hunger forsakes
his natine field to scek in towns the bread he
ought to carry thither The mare our captal
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aties stnhe the vulgar eye with admiration
the greater reason 13 there to lament the sight
of the abandoned countryside the large tracts
of lnd that lie uncultnated the roads crowd
ed with unfortunate crtizens turned beggars

er the mightiest monarchues after having
taken 1immense pains to cnrich and depopu
late themiselses fall at last a prey to some poor
nation which has yiclded to the fatal tempta
ton of imading them and then growing opu
lent and weak inats turn s atsell imvaded and
ruined by some other

Let any one inform us what produced the
swarms of barbarians who overran Europe
Awa and Aflrien for 3o many ages Was thewr
prodigious increase due to thesr industry and
rts to the wisdom of their laws or to the ex
cellence of thewr political system? Let the
learned tell us why mstead of multiplying to
such a degrec these fierce and brutal men
without sense or science without education
without restrunt did not destroy each other
hourly in quarrelling over the productions of
their fields and woods Let them tell us how
these wretches could have the presumption to
oppose such clever people as we were so well
traned 1n military disctpline and possessed
of such excellent laws and institutions and
why since society has been brought to perfec
uon 1n northern countries and so much paing
taken to instruct their mhabitants in their so-
cilduties and in the art of Living happily and
peaceably together we see them no longer pro-
duce such numberless hasts as they used once
ta send forth to be the plague and terror af
other nations I fear some one may at last an
swer me by saying that all these fine things
arts sacnces and laws were wisely invented

What then 13 to be done? Must societies be
totally abolished? Must meum and trum be
annihilated and must we veturn agarn to the
forests to live among bears? This 1s a dedue
tion in the manner of my adversaries which I
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would as soon anticipate as let them have the
shaime of drawing O you who have never
heard the voice of heaven who think man des-
uned only to live this little life and die m
peace you who can resign in the midst of
populous ciuies your fatal acquissions your
restless spinits your corrupt hearts and end
less desires resume since 1t depends enturely
on ourselses your ancient and pnmitne 1
nocence retire to the woods there to Jose the
sight and remembrance of the crimes of your
contemporanies and be not apprehensive of
degrading your species by renouncing its ad
vances 1n order to renounce 1ts vices As for
men like me whose passions have destroyed
thewr ongmal smpliaty, who €an no longer
subsist on plants or acorns or live without
laws and magistrates those who were hon
oured m their first father with supernatural
nstructions those who discover, in the design
of giving human actions at the start a moral
sty which they must otherwise have been so
long 1n acquiring the reason for a precept 10
uslell mdifferent and inexplicable on evu"‘y

to expect from the pracuice of those virtues
which they make themselves follow n learn
ing toknow them They will respect the sacred
bonds of their respective commumities they
will Jove their fellon-ciizens and serve them
with all their might they will scrupulously
obey the laws and al! those who make ot ad
munuster them  they wall parncularly honour
those wise and good princes who find means
of preventing cuning or even pallraung all
these evls and abuses by which we are con
stantly threatened they will amimate the zeal
of their deserving rulers by showing them
without flattery or fear the importance of
their office and the seventy of therr duty But
they will not therefore have less contempt for
a constitution that cannot support atself with
out the awd of so many splendid characters
much oftener wished for than found and
from which notwithstanding all their pans
and sohcitude there always anse more real
calamities than even apparent advantages



A DISCOURSE
ON POLITICAL ECONOMY

Tre word Economy, or (Econtomy, 15 derwved
from olds, @ house, and véuos, law, and meant
origmally only the wise and legiimate govern
ment of the house for the common gaod of the
whole famuly The meaning of the term was
then extended to the government of that
great family, the State To disunguish these
two senses of the word, the latter 1s called gen
¢ral or polittcal economy, and the former do-
mesticor particular economy The first only 15
discussed 1 the present discourse,

Even 1f there were as close an analogy 2s
mmany authors maintam between the State and
the family, 1t would not follow that the rules
of conduct proper for one of these socicties
wauld be alsg proper for the other They dif
fer 100 much 1n extent to be regulated m the
same manner, and there will always be a great
difference between domestic government 1n
Which a father can see eyerything for hunself,
and enil government, where the chief sees
hardly anything save through the eyes of oth
€rs To put both on an equality 1n thus respect
the talents, strength, and all the faculties of
the father would have to mcrease 1 propor
tion to the size of his famuly, and the soul of a
Powerful monarch would have to be, to that
of an ordinary man, as the extent of his em
Pire s to that of 2 private person s estate

But how could the government of the State
be like that of the famuly, when the basis on
Which they rest is so different? The father be
ing physically stronger than his children, hus
Paternal authority, as Jong as they need his
Protection, may be reasonably sud to be €
tablished by nature But in the great fanuly,
all the members of which are naturally equal,
the political authority, being purely arbitrary
23 far as 3ts instutution 1s concerned, can be
founded only or; conventtons, and the Magrs-
trate can have no authority over the test, €X
€ept by virtue of the laws The dunesof a fa
ther are dictated to hum by natural feelings

2nd 1n a manner that seldom allows him to
neglect them For rulers there 15 no such prin
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aple, and they are really obliged 10 the people
only by what they themselves have promued
to do, 2nd the people have therefore a night
to Tequuire of them Another more important
difference 1s that since the children have noth
1ng but what they recerve from their father, 1t
15 plain that all the nights of property belong
to him or emarate from im but quite the
opposite 15 the case 1n the great famuly, where
the general admnistration 1s established only
to secure individual property, whuch 1s antece
dent tot The principal object of the work of
the whole house 15 to preserve and increase
the patrimony of the father 1n order that he
may be able some day to distribute 1t among
his children without impoverishing them,
whereas the wealth of the exchequer s only a
means, often 1l understood, of keeping the
mdviduals n peace and plenty In a word,
the hutle fammly 1s destined to be extinguished,
and 1o resoh e stself some day 1to several fam
1kies of a sinular nature, but the great {anuly,
being consututed to endure for ever in the
same condition need not Like the small one,
ncrease for the purpose of multiplying but
need only maintain ssel(, and 1t can easily be
proved that any increase does it more harm
than good
In the famly, 1t 1s clear for several reasons
which he 1n 1ts very nature, that the father
ought to command In the first place the au
thonty ought not to be equally divided be
tween lather and mother, the government
must be single and 1n every division of apm-
10n there must be one prepondenant vouce to
decide Secondly howeser lightly we may re
gard the disadvantages pecular to women yet.
as they necessanily occasion ntervals af 1nac
tion this is a sufficient reason for excluding
them from this supreme authority for when
the balance s perfectly even, a straw 1s €nough
DA B S
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acknowledge and maintun belong to no one
but lumself Thirdly cluldren should be obe-
drent to their father at first of necessity and
afterwards from grautude after having had
therr wants sausfied by lum during one half of
their Iives they ougltt to consecrate the other
half to providing for his Fourthly servants
owe lum their services in exchange [or the pro-
viston he makes for them though they may
break off the bargain as soon as it ceases to
sutt them 1 say nothing here of slavery be
cause 1t 1s contrary to nature and cannot be

seek lus own in their mesery If the magistracy
1s hereditary a community of men 1s often gov
erned by a child If1t be clective mnumerable
mcom eniences artse from such election while
m both cases all the advantages of patermity
are lost 1f you have but a simgle ruler you ke
at the discretion of a master who has no rea
son to love you and if you have several you
must bear 1t once their tyranny and their du
visions In a word abuses are inevitable and
their consequences fatal 1n every socicty where
the public interest and the laws have no n1t
ural force and are perpetually attacked by
personal interest and the passions of the ruler
and the members

Although the functions of the father of a
famrly and those of the chuef magstrate ought
to make for the same object they must do so
n such different ways and their duty and
nights are so essenually distinet that we cwn
not confound them without forming very fale

a '

from performing hus and leads lim on sooner
or later to the ruin of himself and of the State
1f he 1s not restrained by the most sublime vir
tue The only precaution necessary for the fa
ther of 2 famuly 15 to guard himself agawst de-
prasity and prevent hus natural nclinations
from being corrupted whereas 1t 1s these
themselves which corrupt the Magistrate In
order to act anight the first has only to con
sult hus heart the other becomes a traitor the
moment he listens to his Lven lus own reason
should be suspect to him nor should he follow
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any rule other than the public reason which
1s the law Thus nature has made a mulutude
of good fathers of families but 1t 1s doubtful
whether from the very beginming of the world
human wisd sm has made ten men capable of
governing their peers

From all that has just been sad 1t follows
that public ecconomy which 13 my subject has
[P Ve ok aa e

to establish in his Patriarcha a work to which
two celebrated writers have done too much
honour i1n wnting books to refute 1t More-
over this error 1s of very long standing for
Aristotle humself thought proper ta combat it
with arguments which may be found 1n the
first book of hus Polrtcs

‘l must here ask my readers to d:sungunLh

v ' .

distinction which consists in the fact that the
latter has the right of legislation and wn cex
tain c1ses binds the body of the nation stself
while the former has only the night of exect
tion and 1s binding only on indrviduals

1 shall take the liberty of making use of 2
yery common and 1n some respects maccy
rate companison which will serve to illustrate
my meamn;

The body politic taken indivdually may
be considered as an orgamised hving body re-
sembling that of man The sovereign power
represents the head the laws and customs are
the brain the source of the nerves and seat of
the understanding will and senses of which
the Judges and Magstrates are the orgins
commerce industry and agriculture are the
mouth and stomach which prepare the com
mon subsistence the public income 18 the
blood which a prudent economy m perform
ing the functions of the heart causes to dis
tribute through the whole body nutriment
and life the atizens are the body and the
members which make the rachine Iine mose
and work and no part of this machune can b¢
damaged without the pamnful impresston be
1ng at once conveyed to the bran if the ant
mal 1s1n astate of health

The Life of both bodies 1s the self common
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to the whole, the reaiprocal sensibility and -
ternal correspondence of all the parts Where
this communxcation ceases, where the formal
unity disappears, and the contiguous parts be-
fong to one another only by juxtapositian, the
man s dead, or the State 1s dissolved

The body politic, therefore, 15 also 2 moral
being possessed of a will, and this general wall,
which tends always to the preservation and
welare of the whole and of every part, and 15
the source of the laws, constitutes for all the
members of the State, 1n their relations to one
another and to 1t, the rule of what 13 just or
unjust a truth which shows, by the way, how
1dly some writers have treated as theft the
subtlety prescribed to chuldren at Sparta for
obtarming thewr frugal repasts, as if everything
ordained by the law were not lawful
. It 1s important to observe that this rule of
Justice, though certam with regard to all att
ens may be defective with regard to foreign
ers The reason 15 clear The will of the State,
though general m relation to 1ts own mem
bers 15 no longer so n relation to other States
and their members, but becomes, for them 2
particular and mdividual wall which has 1ts
tule of justice 1n the law of nature Thus how
ever, enters equally nto the princple here
Jaid down, for 1n such a case the great city of
the world becomes the body politic, whose
general will 1s always the law of nature and of
which the different States and peoples are m
dividual members From these distinctions
applied ta each political socrety and 1ts mem
bers are derived the most certain and univer
sal rules by which we can judge whether 2
government 1s good or bad, and 1n general of
the moraluty of all human actions

Exery political soctety 1s composed of other
smaller societies of different kinds each of
which has 1ts interests and 1ts rules of conduct
but those societres which everybody percenes
because they have an external and authorised
form are not the only ones that actually cxist
0 the State all individuals who are umted by
2 common mterest compose as many others
either transutory or permanent whose wflu
ence 1s none the less real because 1t 15 less 2p-
parent and the proper observation of whose
Arious relations 15 the true knowledge of pub-
Jic morls and manners The nfluence of all
these tacit or formal assaciations causes by the
Mlluence of thesr wll as many different mod
Mfications of the public will The will of these
Particular socicties has always two relauons.
for the members of the association, 1t is 2 gen-
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eral will, for the great society, 1t 15 2 particu
Tar will, and 1t 15 often right with regard to the
first object, and wrong as to the second An in
dividual may be a devout priest a brave sol
dier, or a zealous senator, and yet a bad at
zen A particular resolution may be advanta
geous to the smaller commumty, but permct
ous ta the greater It 1s true that particular so
creties being always subordinate to the general
society 1n preference to others, the duty of 2
atizen takes precedence of that of a senator,
and a man’s duty of that of a cttizen but un
happily personal mterest 1s always found
nverse ratio to duty, and increases 1n propor
tion as the association grows narrower, and
the engagement less sacred which 1rrefragably
proves that the most general will 1s always the
most just also and that the voice of the peo
ple 15 1n fact the voice of God

It does not follow that the public decisions
are always equitable they may possibly, for
reasons which I have given not be so when
they have to do with foreigners Thus 1t 15 not
mpossible that a Republic though m atself
well governed should enter upon an unjust
war Nor 1s 1t less possble for the Gouncil of
a Democracy to pass unjust decrees, and con
demn the mnocent but this never happens
unless the people s seduced by private inter
ests, which the credit or eloquence of some
clever persons substitutes for those of the
State 1 which case the general will will be
one thing and the result of the public dehb
eration another Tlus 15 not contradicted by
the case of the Athenian Demacracy, for Ath
ens was mn fact not a Democracy, but a very
tyranmical Amistocracy governed by pluloso-
phers and orators Carefully determme what
happens 1n every public deliberation and 1t
will be seen that the general will 18 always for
the common good but very often there s a
secret diiston a taat confederacy which, for
purucular ends causes the natural disposition
of the assembly to be set at nought Insucha
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We sce then how easy it is by the help of
these prinaples, to explan those apparent
contradictions which are noticed in the ¢on-
duct of many persons who are scyupulously
honest 1n some respects and cheats and scoun
drels 1n others, who trample under foot the
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most sacred duties and yet are faithful to the
death to engagements that are often illegits
mate Thus the most depraved of men always
pay some sort of homage to public futh and
cven robbers who are the enemues of virtue in
the great society pay some respect to the sha
dow of 1t 1n their secret caves

In estabhishing the general will as the first
prinaple of public cconamy and the funda
mental rule of gorernment I have not
thought 1t nccessary o Inquure seriously

Valaw Tatfa » w1 .

be taken 1nto account or only that of 1ts rul
ers That question indecd has long been de
aided one way in theory and another in prac
tice and in general it would be nidiculous to
expect that those who are 10 fact masters will
prefer any other interest to thewr own It
would not be improper therefore further to
distinguish public economy as popular or ty
ranntcal The former is that of every State 1n
which there reigns between the people and
the rulers unity of interest and will the latter
will necessaraly exsst wherever the government
and the people have dufferent interests and
consequently opposing wills The rules of the
latter are written at length 1n the archives of
history and in the satsres of Machiavell: The
rules of the former are found only in the writ
1ngs of those plulosophers wha venture to pro-
claim the rights of humamty

1 The first and most important rule of legit
smate or popular government that is to say
of government whose object 1s the good of the
people 1s therefore as I have observed to fol
low mn everything the general will But to fol
Jow this will 1t 1s necessary to know st and
above all to distinguish it from the particular
will beginning withone s self this distinction
15 always very dilficult to mke and only the
most sublime virtue can afford suficient illu
nunation forit As i order to wall 1t 15 neces
sary to be free a difficulty no less great than
the former anises—that of preserving at once
the public liberty and the authority of govern
ment Look into the motives which have in
duced men once united by their common
needs 1n a general society to wmte themselves
still more ntimately by means of civil socte
uies you will find no ather motive than that
of assunng the property nhife and hberty of
each member by the protection of all But can
men be forced to defend the Liberty of any
one 1mang them without trespassiag on that
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ol nthers? And how can they proside for the
public needs without alienating the indiid
nal property of those who are forced to con
tribute to them? With whateer sophustry all
this may be covered over 1t 1s certamn that i
any construnt can be laid on my will Tam o
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secmed msurmountable has been remosed
fike the first by the most sublime of all human
mstitutions or rather by a divine inspiration
which teaches mankind to mitate here below
the unchangeable decrees of the Deity By
what inconcenable art has a means been
found of making men free by making them
subject of using in the service of the State the
properttes the persons and even the Iies of
all 3ts members without constraming and
without consulting them of confining their
will by their own admission  of overcoming
their refusal by that consent and forang them
to punish themselies when they act aganst
their own will? ow can 1¢ be that all should
obey yet nobody take upon him to command
and that all should serve and yet have namas
ters but be the more [ree as in apparent sub-
jecuon each Joses no part of hus hiberty but
what mught be hurtful to that of another?
These wonders are the work of law Itis tolaw
alane that men owe justice and Iiberty It
this salutary organ of the will of all which €s
tablishes 10 envil mght the natural equaltty
between men It is thus celestial soice which
dictates to each aitizen the precepts of public
revon and teaches him to act according to the
rules of lus own yudgment and not to behare
inconsistently with hrmself It 1s with this voice
nlone that poliucal rulers should speak when
they command for no sooner does one man
seting as de the law claim to subject another
to hus private will than he departs from the
state of cuval society and confronts him face 10
face 1 the pure state of nature n which obe:
dience 1s presenibed solely by necessity

The most presstng interest of the ruler and
even lus most indispensable duty therefor
15 10 watch over the obscrvation of the Jaws of
which he 15 the minister and on which lus
whole authonity is founded At the same e
1f he exacts the observance of them from oth
ers Lie ss the more strongly bound to obsert®
them himself since he enjoys all their favout
For his example 1s of such force that even !
the people were willing to permit hum to 1€
Iease hamself from the yoke of the law, B¢
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ought to be cautious 1n availing himself of so
dangerous 2 prerogative which others might
soort elaim to usurp n therr turn and often
tse to hus prejudice At bottom as all social
engagements are mutal in nature 1t 1s 1mpos
sible for any one to set humself above the law
Without renouncing its advantages for no-
body 1s bound by any obligation to one who
clamms that he 1s under no obligations to oth
ers For this reason no exemption from the law
Will ever be granted on any ground whatso
€ver an a well regulated government Those
€itizens who have deserved well of therr coun
try ought to be rewarded with honours but
never with privileges for the Republic s at
the eve of its fall when any one can think 1t
fine not to obey the laws I the nobility or the
soldiery should ever adaopt such a maxm all
wonld be lost beyond redemption

The power of the laws depends still more on
their own wisdom than on the severty of their
adautistrators and the public will derves its
greatest weight from the reason which has dic
tated st. Hence Plato Jooked upon st as a very
necessary precaution to place at the head of
all edicts a preamble setting forth their jus-
tice and uility In fact the first of all laws 1s
to respect the laws the seversty of penalties 15
only a vam resource invented by little minds
i order to substitute terror for that respect
which they have no means of abtaming It has
constantly been observed that in those coun
tnes where legal punishments are most severe
they are also most frequent so that the cruelty
of such punishments 13 a proof only of the
multitude of criminals and pumshing every

'mg with equal severity nduces those who
e guiley to commut crimes 10 order to €scape
bemng punished for their faults

But though the government be not master
of the law 11 15 much o be its guarantor and
10 possess a thousand means of mmspiring the
Iove of 1t In thus alone the talent of reigning
conststs With force 1n one s hands there 1sno
:1: Tequired to make the whole world tremble
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they do not absolutely hate 1t A fool it he be
obeyed may punish crimes as well as another

but the true statesman 15 he who knows how
!9 prevent them w13 over the wills even
more than the actons of hs subjects that his
honourable rule 1s extended 1f he could se-
cure that every one shonld act anght he would

37
no longer have anything to do and the mas-
terpiece of lus labours would be to be able ta
remamn unemployed Itis certan atleast thap
the greatest talent 3 Tuler can possess 1s to dis
guise hus power 1n order to render 1t less ods
ous and to conduct the State so peaceably s
to make 1t seem to have no need of conductors
I conclude therefore that as the first duty
of the legislator 1s to make the laws conform
able to the general will the first rule of public
economy 1s that the admirustration of justice
should be conformable to the laws It will
even be enough to prevent the State from
being ill governed that the Legislator shall
. 2 T

dom of the government but there are two
fallible rules for 1ts good conduct on these ac
casions oness that the spart of the law oughe
to decsde n every particular case that could
not be foreseen the other 1s that the general
will the source and supplement of all Jaws
should be consulted wherever they fal But
how I shall be asked can the general will b~
known 1 cases 1 which 1t has not expressed
stself? Must the whole nation be assembled to-
gether at every unforeseen event? Certatnly
not It pught the less to be assembled because
3t 1s by no means certain that s dl‘u!m‘n

¢+ makexarselt telt

P

'
Prince o decide agamst lus officers 10 every
dispute that arsses between them and the peo-

PR

aﬂ‘:l‘n do not subsequently undergo & regular



372
examination but long expertence has caused
the judgment to be thus antiaipated There 1§
seldom any injustice to be repared mn the
meanume the Lmperor being satisfied that
public outery does not anise without cause
always discovers through the seditious dam
ours which he punishes just grievances (o
redress

Tt 1s a grear thing to preserve the rule of
peace and order through all the parts of the
Republic 1t 15 a great thing that the State
should be tranqui! and the law respected but
if nothing more 1s done there will be mn all
this more appearance than reality for that
government which confines itself to mere obe
dience will find difficulty in getung itself
obeyed 1f it 1s good to know how to deal with
men as they are 1t 1s much better 1o make
thern what there 15 need that they should be
‘The most absolute authority 1s that which pen
etrates into a mans inmost being and con
cetns stself no less with his will than with his
actions Tt 1s certzin that all peoples become 1n
the long run what the government makes
them  warniors aitizens men  when 1t so
pleases or merely populace and rabble when
1t chooses to make them so Hence every prince
who despises his subjects dishonours himself
1n confessing that he does not know how to
make them worthy of respect Make men
therefore 1l you would command men 1t you
would have them obedient to the laws make
them love the laws and then they will need
only to know what 1s therr duty to do 1t This
was the great art of ancient governments n

1
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wills with the general will establish the reign
ol virtue

1f our politicans were less blinded by thar
ambition they would sec how impossible 12 13
for any establishment whatever to act i the
spiree of 1ts institution unless 1t 1s guided
accordance with the law of duty they would
feel that the greatest support of public au
thority hies i the hearts of the aitrzens and
that nothing can take the place of morality in
the maintenance of government It 1s not only
upright ment who know how to admimister the
lans but at bottom enly good men know how
to obey them The man wha once gets the bet
ter of remorse will not shrink before punish
ments which are less severe and less lasting
and from which there 1s at least the hope of
escaping  whatever precautions are taken
those who only require smpunity 1o order to
do wrong will not fail to find means of eluding
the law and avording sts penalties In this
case as all parucular interests unite against
the general iterest which 1s no longer that of
anyndividual public vices have a greater el
fect 1z enervating the laws than the Jaws 1t the
repression of such vices so that the corruption
of the people and of therr rulers will at length
extend to the government however wise it
may be The worst of all abuses s to pay an
2pparent obedence to the laws only m order
actually to break them with security Forin
this case the best laws soon become the most
pernicrous and st would be a hundred times
better that they should not exut. In such asit
mation 1t 1s vain to add edicts to edicts and

those distant times when ph phers gave
laws to men and made use of their authoricy
only to render them wise and happy Thence
arose the numerous sumptuary laws the many
regulations of morals and all the public rules
of conduct which were admutted or rejected
with the greatest care Even tyrants did not
forget this tmportant part of adminsstration
but took as great pans to corrupt the morals
of therr slaves as Magsstrates took to correct
those of thetr fellow auzens But our modern
governments which imagne they have done
everything when they have raised money con
cerve that 18 15 unnecessary and even mposst
ble to go a step further

11 The ::cond essential rule of public econ

more than this conformity of the pamcular\:

to 1 Erverythung serves
only to introduce new abuses without correct
tog the ald The more laws are muluphed the
more they are despised and all the new offt
cials appointed to supervise ther are only s0
many more people to break them and either
to share the plunder with thetr predecessors
or to plunder apart on their own The reward
of virtue soon becomes that of robbery the
vilest of men re to the greatest credst the
greater they are the more despicable they ber
come therr nfamy appears even in their dig
nities and thear very honours dishonour them
If they buy the ifluence of the leaders or the
pratection of women 1t 1s only that they may
sell yustice duty and the State 1u their turn
i the meantime the people feeling that its
vices are not the first cause of 1ts musfortunes
murmurs and complans that all ats ntsfor
tunes come solely from those whom 1t pay$ 1o
protect it from such things
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It s under these crcumstances that the
vouce of duty no longer speaks in men's hearts,
and their rulers are obliged to substitute the
ay of terror, or the lure of an apparent iter
est, of which they subsequently trick themr
¢reatures In thus situanion they are compelled
to have recourse to all the petty and despxcable
shufts which they call rules of State and myster
tes of the cabinet, All the vigour that 15 left
the government 15 used by 1ts members 1n ruin
g and supplanting one another, while the
public business 15 neglected, or 1s transacted
?“I{ as personal :mnterest requires and directs
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on the false supposition that 1t 1s the real
terest of rulers to annthilate a people m order
tomake 1t subject and to rwn their own prop
erty i order 10 secure their possession of 1t

But when the citizens love their duty, and
the guardians of the public authority sincere-
ly apply themselves to the fostering of that
love by their own example and assiduity, ev
ery difficulty vanishes, and government be
€omes 5o easy that 1t needs none of that art of
darkness whose blackness 1s 1ts only aystery
Those enterprising spints, so dangerous and
%0 much admired, all those great mimusters
whose glary 15 inseparable from the museries
of the people, are no longer regretted public
morality supplies what 1s wanting n the ge
s of the rulers and the more virtue regns
the less need there 1s for talent Lven ambiuiont
33 better served by duty than by usurpaton
When the people 15 convinced that its rulers
are labouning emly for 1ts happiness its defer
ence saves them the trouble of labounng to
strengthen their power and history shows vs,
™ a thousand cases, that the authority of on¢
*ho 15 belaved aver those whom he loves 15 2
hundred times more absalute than all the tyr
anny of usurpers This does not mean that the
forermnment ought ta be afraid to make use of
1ts power, but that 5t ought to make use of 1t
only 1n a lawful manner We find 1 hustory
thousand examples of pusillanimous or ambi
Uous rulers, who were rumed by their stack
Dess or their pride not one wha suffered for

2ving been strctly just But we ought not to
onfound neghgence with moderation, or
demency with weakness To be yust, it 1s ne
€131y to be severe, to permut vice When one
has the right and the power to suppress it, 1510
Be oneself vicious
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It 1s not enough to say to the atizens, be
good, they must be taught to be 50 and even
example, which 1s 1 this respect the first les-
son, 15 not the sale means to be employed pa
triotism 15 the most efficacious for, as I have
said already, every man 1s virtuous when hus

grows fetble mn embracing all mankind 2nd
that we cannot be affected by the calamrties of
‘Tartary or Japan, in the same manner as we
are by those of European nations It 1s neces
sary 1n some degree to confine and limit our
mterest and compassion 11 order to make 1t
active Now, as this sentiment can be useful
only to those with whom we have to live, 1t 15
proper that our humanity should confine 1self
to our fellow citizens, and should recenve 2
new force because we are m the habut of see
1ng them and by reason of the common inter
est which umites them It 1s certam that the
greatest miracles of vurtue have been produced
by patriottsm thus fine and Inely feeling
which gives to the force of selflove all the
beauty of virtue, lends 1t an encrgy which

swithout disfiguring 1t, rxakes it the most heroic
of all passtons This st 15 that produces so
many mmortal actions, the glory of which
dazzles our feeble eyes, and so many great
men, whose old world virtues pass for fables
now that patriotism 15 made moch of Thus 18
not surpnismg, the transports of susceptible
hearts appear altogether fanctful to any one
who has never felt them and the love of one’s
country Which 15 2 hundred times more lively
and delightful than the lote of a mustress can

not be conceived except by expenenang it

- ok e m- = = e Fames thas o

the ume of Socrates and he had no other

country than the world at Iarge Cato had the

canse of Tus country always at heart, he Ined

for it alone and could nat hear to outline 1t

The virte of Socrates was that of the wisest

of men, but compared with Cxsar and Pom
V -
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passrons and that the execution of such an
attempt js no more desirable than 1t 15 poss
ble I will agree further that a man without
passions would certainly be a bad aitzen but
1t must be agreed also that «f men are not
taught not to love some things 1t 15 impossible
to teach them to love one object more than
another—to prefer that which s truly beauts
ful to that which 1s deformed If for example
they were early accustomed to regard their in
dividuality only 1n its relation to the body of
the State and to be aware so to speak of their
own exsstence merely as a part of that of the
State they might at length come to 1dentify
themselves 1n some degree with this greater
whale to fecl themselses members of ther
country and to love 1t with that exquesite feel
1ng which no 1solated person has save for um
self to Lift up their spints perpetually to this

feeling these new directtons hustory furnishes
us with a thousand striking examples If they
are so rare among us moderns 1t 1s because no-
body troubles himself whether ciizens exast or
not and sull less does anybody think of at
tending to the matter soon enough to make
them It 15 too late to change our natural in
clinations when they have taken therr course
and egoism 1s confirmed by habit 1t 15 too late
to lead us out of ourselves when once the hu
man Ego concentrated 1n our hearts has ac
quired that contemptible activity which ab-
sorbs all wirtue and constitutes the Life and
being of little minds How can patriotism ger
mmunate 1n the midst of so many other passions
which smother 1t? And what can remain for
fellow aitizens of a heart already divided be-
tween avarice a mustress and vamity?

From the first moment of hife men ought to
begin learning to deserve to ive and as at
the instant of birth we partake of the rights of
atizenship that mstant ought to be the begin
ming of the exercise of our duty If there are
Iws for the age of matunity there ought to be
laws for mnfancy teaching obedience to oth
ers and as the reason of each man 1s not left
10 be the sole arbiter of hus duties government
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to the fathers for according to the course of
nature the death of the father often deprives
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Tim of the final fruits of education but hus
country sooner or later percenes its effects.
- - oo, e e

discharging his duties he would have the Jess
cause to complatn as he would only be chang
g his tritle and would bave an common un
der the name of cits en, the same authonity
over fus children as he was exerasing sepa
rately under the name of father and would
not be less obeyed when speaking 1n the name
of the law than when he spoke 1n that of na
ture Publc education therefore under regu
lations prescribed by the government and vt
der magistrates establsshed by the Sovereign
13 one of the fundmental rules of popular ot
legitimate  government  If children are
brought up 1n common in the bosom of equal
sty if they are smbued with the Iaws of the
State and the precepts of the general will if
they are taught to respect these above alt
things if they are surrounded by examples
and objects which constantly remund them of
the tender mother who nourishes them of the
love she bears them of the mestimable bene-
fits they recene from her and of the returnt
they owe her we cannot doubt that they will
learn to cherish one another mutually 33
brothers to will nothing contrary to the will
ol society to substitute the acuons of men and
citizens for the futile and vam babbling of
sophists and to becorne m time defenders and
fathers of the country of which they will have
been so long the cluldren

Lshall say nothing of the Magustrates des-
tined to preside over such an education which
13 certamly the most umportant business of the
State It 1s easy to sec that af such marks of
public confidence were conferred on slight
grounds jf this sublyme function were not
for those who have worthily discharged all
other offices the reward of labour the pleas-
ant and honourable repose of old age and the
crown of all honours the whole enterpnse
would be useless and the education void of
success For wherever the lesson 1s ot sup-
ported by authority and the precept by €%
ample all instruction 1s frintless and virtue
ttself loses 1ts credat in the mouth of one who
does not practise it But let 1llustrious warm
ors bent under the weight of ther laurels
preach courage let upnght Magistrates
grown white in the pusple and on the benc
teach justice Such teachers as thes¢ would
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thus get themselyes Virtuous successors and
transmur from age to age to generations to
come the experrence and talents of rulers the
Courage and virtwe of citizens and common.
emulation 1 all to Ive and die for their coun

I know of but three peoples which once
Pracused public education the Cretans the
Lacedemonians and the ancient Persians
Arong all these 1t was attended with the great
:;‘ success and indeed 1t did wonders among

' tho Last Since the world has been divided
nta nations toa great to admre of being well
govetned this method has been no longer
Practicable and the reader will readily per
Leae other reasons why such a thing has nev
& been attempted by any modern people It
m‘:v Temarkable that the Romans were able

spense with 1t but Rome was for five
Hundred years one continued meacle which

‘€ world cannot hope to see again The vir
1ue of the Romans engendered by their hor
tor of tyranny and the crimes of tyrants and

Y21 innate patriotism made all their houses
;" many schools of eitizenship whe the un

Mted power of fathers over their children
made the individual authonty so nigid that
the father was more feared than the Magss-
ate and was in hus famly tribunal both cen
sor of morals and avenger of the Jaws

Thus 2 careful and well intentioned govern
Ment vigilant incessantly to muntam or re-
store patriotism and morality among the pea-
Ple provides beforehand agamst the evils
huch sooner or later result from the mdifer
enceof the citizens to the fate of the Repubhic
Eeeping within narrow bounds that personal
Interest which so 1solates the mdrvidual that
the State 15 enfeebled by lus power and has
Rothing to hope from his good will Whereser
men fove therr country respect the laws and
Ie simply Tuttle remains to be done in order
10 make them happy and m public admenis
tration where chiance has less mftuence thin
In the lot of ndividuals wisdom 15 50 nearly
alled 1o happiness, that the 1o objects are

tonfoundeq
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Wants 15 an obvious nference lrot wie pL o
2l will and the third essennal duty of govern
ment Thys duty 15 ot e should feel to fill
the granaries of mdisiduals and thereby to
rant them a dispensation from labour but to
keep plenty 10 within their veach that labous
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1 always necessary and never useless for 1ts ac
quisiton It extends also to everything regard
mg the management of the excheguer and the
expenses of public admmnistration Having
thus treated of general economy with refer
ence to the government of persons we must
now cousider it with reference to the admun
astration of property

This part presents no fewer difficulties to
solve and contradictions to remove than the
preceding It 15 certain that the night of prop
erty 1s the most sacred of all the nights of c1
zenship and even more Important 1n some re
spects than hiberty iself erther because 1t
more nearly affects the preservation of Iife or
because property being more easily usurped
and more difficult to defend than life the law
oughe to pay a greater attention to what 15
most eanly taken away or finally because
property 1s the true foundation of civil socrety
and the real guarantee of the undertakings of
ciuzens for 1f property were not answerable
for personal actions nothing would be easter
than to evade duties and laugh at the laws On
the other hand 1t 1s no less certain that the

£ L € =andihe covernment
Lothe e Ly oua
that all the regulations wiucu yuve “o

der of succesion will contracts &¢. should
not lay mdividuals under some constramt as
to the disposition of their goods and should
not consequently restrict the nght of property
But bestdes what I have sard above of the
agreement between the authonty of law and
the Liberty of the catizen there remains to be
made with respect to the disposition of goods
an amportant observat on which remoses
tany difficalies As Puffendorf has shawn
the right of property by 1es very nature does
not extend beyond the hife of the proprietor
A=~ b onade corre

'
which the government ought to { 11
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=l an e tbar fram falar ta son and

having often contributed by their labour to
the acquisition of their father s wealth are in
RS

[,

than the contintial shfting of rank and for
tune among the azens such chinges are
both the proot and the source of a thousaind
disorders and overturn and confound cvery
thing for those who were brought up to one
thing find themsehes destined for another
and neither those who rise nor those who fall
are able to 1ssume the rules of conduct or to
possess themselves of the qualifications requi
stte for thewr new condition still less to dis
charge the duties 1t entails 1 proceed to the
object of public finance

If the people gorerned atself and there were
no y between the ad
of the State and the atizens they would hne
no more to do than to assess themselyes occa
stonally in proportion to the public needs
and the abilittes of mdnviduals and as they
would all keep 1n sight the recovery 1nd em
ployment of such assessments no friud or
abuse could ship into the mantgement of
them the State would never be mohed in
debt or the people over burdened with taxes
or at leadt the knowledge of haw the money
would be used would be 1 consolation for the
severity of the tax But thungs cannot be ¢ir
nied on n this manner o the contrary how
eser small any State may be el societres are
always too populous to be under the immed:
ate government of all their members It 1s nec
essary that the public money should go
through the hands of the rulers all of whom
have besedes the wterests of the State their
own idividual mterests which are not the
last to be listened to The people on 1ts side
percening rather the cupidity and nicdiculous
cxpenditure of ts rulers thap the public
needs yuurmurs at sceing itself stripped of nec
essaries to furnish others with superfluinies
2nd when once thesc complaints have reached
a certan degree of hutterness the most up
nght will find 1t 1my to
restore confidence In such 1 case voluntary
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contributions bring in notlung and forced
contributions are yJlegtomate This cnl:l al
- [XFAPSP S GO I

and pradent economy
The first step which the founder of a re-
public ought to take after the establishment of
laws 15 to settle a sufficsent fund for the man
tenance of the \agistrates and other Officrals,
and for other public expenses Thus fund if st
consist of money 15 called erartum or fisc and
public demesne 1f 1t consist of Jands Ths for
obyvious reasons 1s much to be prelemed
W hocver has reflected on this matter must be
of the opimion of Bodin who Jooks upon the
public demesne as the mast reputable and cer
F O acesd of the
1
-
set aprt a third for the use of the State Teon
fess 1t 15 not impossible for the produce of the
demesne af 1t be badly managed to be re-
duced 10 nothung but 1t 1s not of the essence
of public demesnes to be badlv admimstered
Before any usc 1s made of this fund it
should be 1sugned or accepted by an assembly
of the people or of the estates of the country
which should determine ats future use Afier
this solemmty shich makes such funds nal
tentble thewr very nature is 1n a mnner
changed 1nd the revenues become so saered
that 1t 1s not only the most infamous theft but
ctual treason to musipply them or penert
them from the purpose for which they were

or on fewarding the talents of a smger Wil
a few crowns thought 1t necessiry to obsené
that the money cime from Jus own prnate
purse and not from that of the State But if
we find few Galbins where are we to Jook for
2 Cato? For when vice 1s no longer dishonour
able what chiefs will be so scrupulous as ©
abstain from touchimg the public resenucs
that are lelt to their discretion and even “:)[
in ume to Impose on themseles by pretend
1mg to confound thewr own expensne ant
scandalous dissipitions with the glory of the
State and the means of extending their ownt
authonty with the meins of qugmenung
power? It 1s partecnlarly n thus del cate pit
of the adminsstriion that vartue 15 the only
effective mstrument and that the integriy ©
the Magstrate 1s the only real check upon his
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avarice. Books and auditing of accounts 1n
stead of exposing frauds only conceal them
for prudence 1s never so ready to conceive new
precautions as knavery s to elude them Nev
er mind then about account books and pa
pers place the management of finance m hon
esthands that 15 the only way to get 1t faith
fully conducted

When public funds are once established
the rulers of the State become of right the ad
munistrators of them for this admimstration
constitutes a part of government which 1s al
ways essential though not always equally so
Its mfluence mcreases in proportion as that of
other resources 15 diminished and 1t may just
1y be said that a government has reached the
Iast stage of corruption when 1t has ceased to
bhave sinews other than money Now as every
government constantly tends to become lax
tl1s 13 enough to show why no State can sub
s st unless 1ts revenues constantly sncrease

The first sense of the necessity of this
crease 15 also the first sign of the internal dis
order of the Scate and the prudent admunis-
trator 1 hus endeavours to find means to pro
wde for the present necessity will neglect
nothing to find out the distant ctuse of the
newneed just as a manner when he finds the
water guming on his vessel does not neglect
while he 15 working the pumps to discover
and stop the leak

From this rule 1s deduced the most rmpor
tant rule an the admnstration of fmance
which 55 to tatke more pamns to guard agamnst
needs than to wmerease revenues For what
ever diligence be employed the relief which
only comes after and more slowly than the
il aluays leaves some injury behind ‘While

with a great deal of money I imagine it was

ours do with all thex treasures and perhaps
from this comes the common use of the word
economy which means rather the prudent
management of what one has than Ways of
ge“lng what one has not

But apart from the public demesne which
18 of service to the State m proportion o the
Uprightness of those who govern any one suf
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ficiently acquainted with the whole force of
the general administration especially when 1t
confines 1tself to legiimate methods would
be astonished at the resources the rulers can
make use of for guarding against public
needs without trespassing on the goods of i
dividuals As they are masters of the whale
commctce of the State nothing s easter for
them than to direct 1t 1nto such channels as to
provide for every need without appearing to
mterfere The distribution of provisions mon
ey and merchandise m just proporuons ac
cording to times and places 15 the true secret
of finance and the source of wealth provided
those who adminuster 1t have foresight enough
to suffer a present apparent loss 1n order real
ly to obtam ymmense profits 1n the future
When we see a government payng bounties
1nstead of recewving duties on the exportation
of corn 1n time of plenty and on 1ts 1MpoTta
tion in time of scaraity we must have such
facts before our eyes 1f we are to be persuaded
of their Teality We should hold such facts to
be 1dle tales 1f they had happened in anaent
times Let us suppose that i order to present
a searaity 1n bad years a proposal were made
to establish public granaries would not the
¢ ol so useful an semve
11 most countries ds an excuse for new taxes?
At Geneva such granaries established and
%ept up by a prudent adminstration are a
public resource 1n bad years and the prince
pal revenue af the State at all umes Alit et
dutat 15 the msenption which stands rightly
-

prevail n every other
1f we ask how the needs of a State grow we
<hall find they generally aruse ike the wants
Sf indnidusls less from any real necessity
than from the increase of uscless destres and
LA . -

towards the Egyptians but thus polucal so-
phastry 15 the more fatal to the State as,

v
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money never returns mto the hands it went
out of Such principles only enrich the idle at
the expense of the mdustrious

A desire for conquest 1s one of the most evi
dent and dangerous causes of this increase
T lus desire occasioned often by 2 different
spectes of ambition from that which it seems
to proclamm 1s not always what 1t appears to
be and has not so much for its real motiie
the apparent desire to aggrandise the Nation
as a secret desire to increase the authority of
the rulers at home by increasing the number
of troops and by the diversion whch the ob-
jects of war occaston in the minds of the cits
zens

It 15 at least certain that no peoples are so
oppressed and wretched as conquering na
tions and that their successes only increase
their misery Did not history inform us of the
fact reason would suffice to tell us that the
greater a State grows the heaveer and mare
burdensome in proportion its expenses be
come for every province has to furmish ats
share to the general expense of government
and besides has to be at the expense of 1ts own
admimistration whach 1s as great as if 1t were
really independent Add to ths that great for
tunes are always acqured m one place and
spent m another Production therefore soon
ceases to balance consumption and a whole
country 15 1mpoverished merely to enrich a
stngle town

Another source of the merease of public
wants which depends on the foregoing 1s this
‘There may come a time when the citizens no
longer looking upon themselves as interested
1n the common cause will cease to be the de
fenders of their country and the Magustrates
will prefer the command of mercenanes to
that of free men 1if for no other reason than
that when the time comes they may use them
to reduce free men to submission Such was
the state of Rome towards the end of the Re-
public and under the Emperors for all the
victonies of the early Romans like those of
Alexander had been won by brave citizens
who were ready atneed to give therr blood 1n
the service of ther country but would never
sell 1 Only at the sicge of Veu did the prac
tice of paying the Roman mfantry begin
Marius 1n the Jugurthine war dishonoured
the legtons by mtroducing freedmen vaga
bonds and other mercenaries Tyrants the en
emies of the very people it was therr duty to
make happy mantamed regular troops ap
parently to withstand the forergner but real
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ly to enslave their countrymen To form such
troops 1t was necessary to take men from the
1and the lack of their labour then diminished
the amount of provisions and their mamte
nance introduced those taxes which increased
prices Thas first disorder gase rise to murmurs
among the people 1n order to suppress them
the number of troops had to be mareased and
consequently the misery of the people also got
worse and the growing despar led to sull fur
ther increases 1n the cause 1n order to guard
agasnst 1ts cffects On the other hand the mer
cenanes whose ment we may judge of by the
price 1t which they sold themselves proud of
their own meanness and despistng the laws
that protected them as well as their fellows
whosc bread they ate magined themselses
more honoured in being Carsar s satellites than
in being defenders of Rome As they wert
grven over to blind obedience their swords
were always at the throats of thew [ellow
citrzens and they were prepared for general
butchery at the first sign It would not be diff
cult to show that this was one of the princtpal
causes of the nun of the Roman Empire

The invention of artillery and fortifications
has forced the princes of Europe in modern
times to return to the use of regular troops M
order to garnison their towns but howeier
lawful therr motnes 1t 1 to be feared the ef
fect may be no less fatal There 1s no Dbetter
reason now than formerly for dcpopuh(mg

rapdity 1n thus part of the world that they &1
wdently threaten to depopulate Europe an
sooner or later to run its inhabitants

Be this as 1t may 1t ought to be seen that
such snstitutions necessarly subvert the truc
economic system which draws the prmc:p:ll
revenue of the State from the public demesn®
and leave only the troublesome resource of
subsidies and imposts with which 1t remains
to deal

It should be remembered that the founda
tion of the soc11! compact 1s property and 18
first condition that every one should be main
tained m the peaceful possession of what be:
longs to lum It 1s true that by the same treaty
every one binds himself at least tacitly to be
assessed toward the public wants but as this
undertaking cannot prejudice the fundamen
tallaw and presupposes that the need 1s cleaf
ly recognsed by all who contribute to 1t 1 s
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plarn that such assessment 1n order to be law
ful raust be voluntary 1t must depend not.in
deed on a partscular will as if 1t were neces
sary to have the consent of cach mndividual
and thae he should give no more than just
whathe pleased but on a general will decrded
by vote of a majonity and on the banis of a
proportional rating which leaves nothing ar
bitrary in the imposition of the tax

t taxes cannot be legitumately estab
lished except by the consent of the people or
s representatives 1s a truth generally admit
ted by all philosophers and junsts of any re
Pute on questions of public right not even
excepting Bodin If any of them have lud
down rules whch seem to contradict this therr
Particular mouves for domng so may easily be
seen and they introduce so many conditions
and restrictions that the argument comes at
boltom to the same thing for whether the
People has it in 1ts power totefuse or the Sov
ereign ought not to exact 1s a matter of indif
ference with regard to nght and 1f the pomt
11 Question concerns anly power it is useless
to inquire whether 1t 13 legitimate or not Con
tributions levied on the people are two kinds
real Teyied on commodities and personal
paid by the head Both are called taxes or sub
sidies "when the people fixes the sum to be
Pad 1t 3 called subsidy but when 1t grants
the product of an mposition 1t 15 called a
3% We are told 1n The Spiri of the Laws that
2 Caputation tax 1s most suited 1o slavery and
2 teal tax most 1 accordance with hberty
This would be ncontestable 1f the crcum
stances of every person were equal for other
wise nothing can be more disproportionate
than such a tax and 1t 13 1n the observations
of exact proportions that the spirit of iberty
consists Bug 1f a tax by heads were exactly
Proportioned to the circumstances of individu
als as what 1s ealled the capitation tax in
France might be 1t would be the most equita
:}c and consequently the most proper for Iree-

en

These proportions appear at first very €asy
to note because heing relate to each man s
Potition 1n the world their inadence s al
ways public but proper regard 1s scldom pard
t0 2l the elements that should enter into sucht
a calculation even apart from deception aris-
g from avamce fraud and self mierest In
the first place we have ta consider the relation
of quantities according to which ceters part
bus the person who has ten umes the propet
ty of another man ought to pay t¢n times 25
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much ta the State Secondly the relation of the
use made that 1s to say the distinction be
tween necessanies and superflusties He who
possesses only the common necessanies of Life
should pay nothung at all while the tax on
hum who 15 1 possession of superfluities may
justly be extended to everything he has over
and above mere necessaties To this he will
possibly object that when his rank 1s takent
mto account what may be superfluous to a
man of infenior station 1s necessary for lim
But this 1s false for a grandee has two legs
just like 2 cow herd and Like hum agamn but
one belly Besides these pretended necessaties
are really so little necessary to fus rank thataf
he should renounce them on any worthy otca
sion he would only be the more honoured
The populace would be ready to adore a Min
1ster who went to Council on foot because he
had sold off his carniages to supply 2 pressing
peed of the State Lastly to no man does the
law prescribe magnificence and propriety 1
no argument agamst nght

A third relation which 1s never taken 1ato
account though 1t ought to be the cuef con
sideration 15 the advantage that every person
Jertves from the socal confederacy for this
provides 2 powerful protection for the m
mense possessions of the nch and hardly
leaves the poor man m guiet possession of the
cottage he builds with his own hands Are not

3
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ately 1n motion and woe even fo nnocent
persons who chance ta be suspected If he has

- 1
10 beat the driver s brams out_and hity hon-
est pedestrians going quietly about thewr busy

yd
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ness had better be knocked on the head than
an idle jackanapes be delayed 1n his coach
Yet all this respect costs hum not a farthing 1t
1s the rich man s night and not what he buys
with his wealth How different 1s the case of
the poor manl the more humanty owes um
the more society demes him Exery door 1s
. o,

or the lughway to be mended heisalways giv
en the preference he always bears the burden
which his nicher neighbour has influence

cannot pay for 1t 1 look upon any poor man
as totally undone 1f he has the misfortune to
have an honest heart 1 fine daughter and a
powerful neighbour

Another no less important fact 15 that the
losses of the poor are much harder to repair
than those of the rich and that the difficulty
of acquisitton 1s always greater 1n proportion
s there 1s more need for it Nothing comes
out of nathing 15 as true of life as m physics
money 1s the sced of money and the first
Rutnea 15 sometimes more difficult to acquire
than the second million Add to this that what
the poor pay 1s Jost to them for ever and re-
mains m or returns to the hands of the rich
and as to those who share n the government
or to their dependents the whole produce of
the taxes must sooner or later pass although
they pay therr share these persons have always
a sensible interest it increasing them

‘The terms of the social compact between
these two estates of men may be summed up 1n
7 few words  You have need of me because
1 am rich and you are poor We will therefore
come to an agreement I will permet you to
have the honour of serving me on condstion
that you bestow on me the httle you have left
m return for the pams I shall take to com
mand you

Putting all these considerations carefully
together we shall find that i order to levy
txes n a truly equitable and proportionate
manner the imposition ought not to be 1n
stmple ratio 1o the property of the contnibu
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tors but 1n compound ratio to the difference
of their conditions and the supesfluty of therr
passessions This very important and dificuls
operation 1s daily made by numbers of honest
clerks who know their anthmetie but 2 Plato
or a2 Montesquicu would not venture to un
dertake it without the greatest duffidence of
without praying to Heaven for understanding
and ntegnity

Another disadvantage of personal taxes 1¥
that they may be too much felt or rased with
toogreat severity This however does not pre
Acnt them from beng frequently evaded for
1t 1s much casier for persons to escape 2 tax
than for thewr possessions

Of all impositsons that on land or real tax
auon has aluays been regarded as most ad
santigeous in countries where more attention
15 pud to what the tax will produce and 10
the certanty of recosering the product than
to securmg the least discom(ors for the people
It has been even muntained that it ss neces
sary to burden the peaswnt in order to Toust
Ium from indolence and that he would never
work 1f he had no taxes to pay But m all
countries expertence confutes this ndiculous
notion In England and Holland the farmer
pays very hitle and in China nothing et
these are the countrics in which the Jand 15
best cultnnated On the other hand 1n thost
countries where the husbandman 1s taxed 11
proportion to the produce of his Iands he
Ieaves them uncultnated or reaps Just 3
much from them as suffices for bare subsis
tence For to him who loses the fruit of his 12
bour 1t 13 some gun to do nothing To lava
tax on industry 15 1 very singular expedient
for banishing 1dleness

Taxes on Iind or corn _especially when they
are excessne lead to two results so fatal M
therr effect that they cannot but depopulat¢
and ruin n the long run all countrres in
which they are established

The first of these anises from the defectise
arculation of specie for ndustry and com
merce draw all the money from the country
mto the capitals and as the txx destroys the
proportion there might otherwise be bcmeel;
the needs of the husbandman and the price ©
Ius corn money 1s always leaving and neser
returnng Thus the richer the city the poorer
the country The product of the taxes passe;
from the hinds of the Prince or lus finand?
officers into those of artists and traders and
the husbandman wha recewves only the smaﬂﬂ
estpartof it 1s at Jength exhausted by payins
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always the same and recen g con stantly less
How could a hurman body subsist af 1t had
vens and no artenies or if 1ts arteries con
seyed the bload only witlun four inches of the
heart? Chardin tells us that 1 Persia the royl
dues on commodities are pad m Jand  this
Ustom which Herodotus informs us pre
‘ailed long ago wn the same country down to
the ume of Darwus might prevent the evil of
#hich Thave been speaking But unless inten
dants  directors commussioners and ware
iousemen m Persia are a different kind of
People from what they are elsewhere I can
bardly beheve that the smallest part of this
Produce ever reaches the king or that the corn
13 not spoilt m every granary and the greater
Part of the warehouses not consumed by fire
The second eyl effect anses from an appar
;m advantage which aggravates the evil be
Or¢ 1t can be perceived That 1s that corn 18 2
fommodity whose price 15 not enhanced by
taxes i l'h:!: country producmg 1t and which

LT

4lthough corn remains cheap and the hus.
andman bears the whole charge of a tax for
hich he cannot indemmify himself by the
Price of lus corn It must be observed that we
ught not to reason about a land tax m the
;Jmc manner as about duties laid on various
Inds of merchandise for the effect of such
duties 15 to rause the price and they are paid
¥ the buyers rather than the sellers For these
duuies however heavy are still voluntary and
Are paid by the merchant anly m proportion
to the quannity he buys and as he buys only
0 proportion to hus sale he himself gives the
faw 115 particular apphication but the farmer
ho 15 obliged ta pay his rent at stated tmes
“hether he sells or not cannot want till he can
£et his own price for hus commoduty even if
¢ 13 not forced to sell for mere subsistence he
Taust sell to pay the taxes so that it is fre-
‘uently the heayiness of the tax thas heeps the
Price of corn low
Tt1s further to be noticed that the resources
ol commerce and andustry are so far Irom Ten
denng the tax more supportable through
*bundance of money that they only render it
ore burdensome I shall not tnust on whatis
Yy evident 1e  that although a greater oF
Tess' quantity of money 1n  State may g it
the greater or less credht 1n the eye of the for
#igner 1t makes not the lease difference to the
real fortune of the atizens and does not make
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their condition any more or less comfortable
But I must make these two important remarks
first unless a State possesses superfluous com
modites and abundance of money results
from foreign trade only trading cities are sen
sible of the abundance while the pexsant only
becomes relatively poorer Secondly as the
price of everything 1senhanced by the mcrease
of money taxes also must be proportionately
mcreased so that the farmer will find humself
stll more burdened without having more re-
souTces

Tt ought 1o be observed that the tax on land
15 2 real duty on the produce It 1s unnersally
agreed however that nothing is 50 dangerous
as a tax on corn paid by the purchaser but
how tomes 1t we do not see that it 15 a hundred
umes worse when the duty 15 paid by the cul
wnvator nmself? Is not thus an attack on the
substance of the State at sts very source? Is 1t
not the directest possible method of depopu
latng a country and therefore in the end
ruimng 1t? For the worst kind of scaraty 2
nation can suffer from 1s Jack of imhabitants

Only the real statesman can ris¢ jn impos
g taxes above the mere financial object he
alone can transform heavy burdens into useful
regulations and make the people even doubt
{ul whether such establishments weye not cal

out the country standing in need of them on
the exportation of those of the growth of the
country which are not too plentiful and

taxes indeed by which the poor are eased
and the hurdens thrown on the rich thatatas
possible to prevent the continual nerease of
mequalty of fortune the subjecuon of such a
mulltude of artisans and useless servants to
the nich the multiplication of sdfe persons
10 our aties and the depopulation of the
country side

1t 1 umportant that the value of any com
modity and the duties faid on 1 shouid be so
proportioned that the ayanice of ndividaaly
may not be 100 strongly tempted o fraud by
the grestness of the posuble profit To make
smuggling dificult. thase commod tees should
be singled out which are hardest to

-~

Y
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All dutres should be rather paid by the con
sumer of the commodity taxed than by him
who sells 1t as the quantity of duty he would
be obliged to pay would lay him open to great
er temptations and afford lum more opportu
nuies for fraud

This 15 the constant custom in Cluna a
country where the taxes are greater and yet
better paid than n any other part of the
world There the merchant himself pays no
duty the buyer alone without murmuring or
sedition meets the whole charge for as the
necessartes of Lfe such as rice and corn are
absolutely exempt from taxatson the common
people 15 not oppressed and the duty falls
only on those who are well to do Precautions
against smuggling ought not to be dictated so
much by the fear of 1t occurring as by the at

atizens and afterwards soon turn them mto
dishonest men

Heavy taxes should be laid on servants m
lvery on equipages rich furniture fine
clothes on spacious courts and gardens on
public entertainments of all kinds on useless

ROUSSEAU

to that middle condition which constitutes the
genwne strength of the State These taxes
mght T admit bring certatn fashtonable ar
tictes of dress and amusement to an unumely
end but st would be only to substitute others
by which the artificer would gamn and the ex
chequer suffer no loss In a word suppose the
spinit of government was constantly to tax
only the superflusties of the rich one of tve
things must happen either the rich would
convert their superfluous expenses nto useful
ones which would redound to the profit of the
State and thus the imposttion of taxes would
have the effect of the best sumptuary laws the
expenses of the State would necessartly dimin
1sh with those of individuals and the treasury
would not receive so much less as 1t would
gamn by having less to pay or if the rich did
not become less extraragant the exchequer
would have such resources i the product of
taxes on their expendrture as would provde
for the needs of the State In the first case the
treasury would be the richer by what 1t would
save from having the less to do with s
money and in the second 1t would be ¢n
riched by the uscless expenses of mndividuals

‘We may add to all thisa very important dis
tinction 1n matters of political right to which

professions such as dancers singers players
and 1n a2 word on all that mulup of ob-

g constantly of dong

jects of luxury amusement and idleness
which strike the eyes of all and can the less be
hrdden as their whole purpose 1s to beseent
without which they would be useless We need
be under no apprehension of the produce of
these taves bemg arbitrary because they are
laid on things not absolutely necessary They
must know but little of mankind wha imagine
that after they have been once seduced by lux
ury they can ever renounce 1t they would a
hundred times sooner renounce common nec
essartes and had much rather die of hunger
than of shame The in¢rease in therr expense
1s only an additional reason for supporting
them when the vanity of appearing wealthy
re2ps tes profit from the price of the thing and
the charge of the tax Aslongas there are rich
people in the world they will be desirous of
distingwishing themsehes {rom the poor nor
can the State devise a revenue less burdensome
or more certamn than what arises from this dis
tiction

Tor the same reason 1industry would have
nothing to suffer from an economic systerm
which ncreased the revenue encouraged ag
niculture by relieving the husbandman and
msensibly tended to bring all fortunes nearer

everything for themselves ought to pay great
attention It has been observed that personal
taxes and duties on the necessaries of Iife 25
they directly trespass on the right of property
and consequently on the true foundation of
political society are always hable to have dan
gerous results 1f they are not establhshed with
the express consent of the people or uts repr¢
sentttives It 1s not the same with articles the
use of which we can deny ourselves for as the
individual 15 under no absolute necessity 0
pay his contribution may count as voluntary
The particular consent of each contributor
then takes the place of the general consent of
the whole people for why should a people op
pose the imposttion of a tax which falls only
on those who desire to pay 1t? It appears to m¢
certain that everythmg which 15 not pro
scribed by law or contrary to morality and yet
may be prohibited by the government mav
also be permitted on payment of v certait
duty Thus for example if the government
may prohubit the use of corches 1t m1y €<t

tamly impose a tax on them and thes 1s 2 pro

dent and useful method of censuring thetr us
without absolutely forbidding 1t In thes case

the tax may be regarded as a sort of fine the
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product of which compensates for the abuse 1t
punishes.

It may perhaps be objected that those
whom Bodin calls smpostors 1e those who
impose or contrive the taxes being in the class
of theich, will be far from sparing themselves
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to relieve the poor But thisis quite beside the
pont If in every nation those to whom the
Sovereign commuts the government of the peo
ple were from therr position 1ts enemes 1t
would not be worth while to inquire what
they ought to do to make the people happy
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OR
PRINCIPLES OF POLITICAL RIGHT
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FORI'WARD

Tlus bitle treatsse 1s part of a longer work which I began years ago with
out realising my lumitations, and long since abandoned Of the various
fragments that mught have been extracted from what I wrote, this is the
most considerable, and, I think, the least unu orthy of bewng offered to the

fublic The rest no longer exists

BOOK1I

TaEan o inquire 1f n the awil order there
€n be any sure and legitimate rule of admin
Btaton men bemng taken as they are and
Taws a3 they might be In this snqury I shall
endeavour ‘always to unite what ight sanc
::;\s wl:th what 15 prescribed by interest

er that justice a; t) may 11 no case
be dmd:dj md utility may

en A nw the

e 1 %t een

%hyXdo so 1f I werc a prince or a legislator
Ishould not waste time 1n saying what wants
dotng Tshould dat or hold my peace
AsTwas born 2 aitizen of a free State and a
member of the Sovereign I feel that however
feeble the influence my voice can have oa
Pubkic affairs the night of voung on them
makes 1t my duty to study them and Iam
bappy when 1 reflect upon governments to
find my inquiries always furnish me with new
Teasons for loving that of my own country

T SUBJECT OF THE FIRST BOOK

MAN 18 born [ree and everywhere 1¢is1n
chains One thinks lumself the master of oth
€72 and still remains a greater slave than they
How did thys change came about? 1 do not

88y

know What can make 1t legitimate? That
question I think I can answer

If I took 1nto account only force and theef
fects denived from 1t I should say  As long
asa people 1s compelled to obey and obeys 1t
does well as soon as 1t can shake off the yole
and shakes 1t off 1t does still better for re
gamng s iberty by the same night as took 1t
away enher 1t 1s justufied in resuring 1t or
there was no justification for those who took
itaway But the social order 1s a sacred night
which 15 the basis of all other rights Never
theless this right does not come from nature
and must therefore be founded on conven
tions Before coming to that I have to prove
what T have just asserted

2 THE FIRST SOCIETIES

“Tite most ancient of all societies and the
only one that 15 natural 15 the farly and
even so the children remain attached 1o the
father only so long as they nced him for thetr
presersation As soon as this need ceases the
natural bond is dissolved The children re-
leased from the obethence they owed to the
father and tl ¢ father released from the care
tie owed his cluldren return equally to 1ade.
pendence If they remam unued they con
untue so no Innger naturally but voluntar

.~
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and the family 1tself 15 then mamntained only
by convention

This common liberty results from the na
ture of man His first law 15 to provide for his
own preservation s first cares are those
which he owes to himself and as soon as he
reaches years of discretion he 1s the sole judge
of the proper means of preserving humself,
and consequently becomes his own master

The farmly then may be called the first
model of political societies the ruler corre
sponds to the father and the people to the
children and all being born free and equal
alienate their liberty only for their own ad
vantage The whole difference 1s that 1 the
farmly the love of the father for his children
repays lum for the care he takes of them
while 1n the State the pleasure of command
g takes the place of the love which the chief
caanat have (ox the peaples under hue

Grotwus denies that all human power s es
tablished 1n favour of the governed and
quotes slavery as an example His usual meth
od of reasoning 15 constantly to establish right
by fact? It would be possible to employ a
more logical method but none could be more
favourable to tyrants

It 13 then according to Grotius doubtful
whether the human race belongs to a hun
dred men or that hundred men to the human
race and throughout his book he seems to
inclipe to the former aliernatsve which 1s also
the view of Hobbes On this showing the
human species 1s divided into 5o many herds
of cattle each with its ruler who keeps guard
over them for the purpose of devourmg
them

As ashepherd 15 of 2 nature superior to that
of hus flock the shepherds of men 1e their
rulers are of a nature superior to that of the
peoples under them Thus Philo tells us the
Emperor Caligula reasoned concluding equal
ly well erther that kings were gods or that
men were heasts

The reasoning of Caligula agrees with that
of Habbes and Grouus Aristotle before any
of them had said that men are by no means
equql naturally but that some are born for
slavery and others for dommion

Anstotle was night bue he took the effect
for the cause Nothung can be more certain
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than that every man born 1n slavery 13 born
for slavery Slaves lose everything in ther
chains even the desire of escaping from them
they love therr scrvitude as the comrades of
Ulysses Ioved their brotish condinon ® 16 thea
there are slaves by nature 1t 1s because there
have been slaves agasmst nature Force made
the first slaves and their cowardice perpett
ated the condition

1 have saud nothimg of Rang Adam or Em
peror Noah father of the three great mon
archs who shared out the unnerse like the
chuldren of Saturn whom some scholars have
recognised 1 them 1 trust to gettng duc
thanks for my moderation for bewng 2 dwedt
descendant of one of these princes perhaps
of the eldest branch how do I know that 2
venfication of titles might not lemve me the
leginmate king of the human race? In any
case there cam be mo doubt that Adam was
sovereign of the world as Robinson Crusot
was of his 1sland as Jong as he was uts only
imhabitant and this empire had the advan
tage that the monarch safe on hus throne had
no rebellions wars or conspirators to fear

8 THE RIGHT OF THE STRONGEST

THE strongest is never strong estough to bé
always the master unless he transforms
strength mto night and obedience mto duty
Hence the mght of the strongest, whck
though to all seeming meant jronically 19
really laid down as a fundamental prmaple
But are we never to have an explanation of
ths phrase? Force 15 a physical power and I
fail 10 see what moral effect 1t can have T0
yield to force 15 an act of necessity not of will
—at the most an act of prudence In what
sense can 1t be a duty?

Suppose for a moment that this so-called

nght exists 1 maintain that the sole result
1s a mass of explicable nonsense For
force creates night the eftect changes with the
cause every force that 1s greater than the frst
succeeds to 1ts Tight As soon as 1t 1s possible
to dysobey with ympunity dssobeduence 1s 1€
giumate and the strongest bemng always i
the right the only thung that matters 1s to act
50 as to become the strongest But what kind
of right 1s that which perishes when force
failsy If we must obey perforce there 13 10
need to obey because we aught and 1f we a7
not forced to obey we are under no ob) £
tion to do 50 Clearly the word nght adds

2§¢e a short treatise of Plutarch s entitled That
Animals Reason
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nothing to force 1 this connection 1€ means
absolutely nothing

Obey the powers that be If this means yeld
toforce 1t 15 2 good precept but superfluous
I can answer for 1ts never being violated All
Power comes from God Iadmit but so does
all sickness does that mean that we are for
bidden to call 1 the doctor? A brigand sur
prises me at the edge of a wood must I not
merely urse on P
but even 3£ I could withhold 1t am I 1n con
saence bound to give 1t up? For certaialy the
pistol he holds 1s also a power

Let us then admut that force does not create
nght and that we are obliged to obey only
legitimate powers In that case, my orngimal
Question recurs

CHAP 4

4 SLAVERY
St¥ex no man has a natural authority over
hus fellow and force creates no nght we must
@ndude that conventions form the basis of
all legitimate authority among men
b lebn mdividual says Gronus can alienate
18 Liberty and make humself the stave of a

Taster wh;
i by ?:uld nota whole pc'oples (:1'? the

:e 18 10 give or to sell Now a man who be-
m‘;‘!; the slave of another does not gwe hm
Yot sells humself at the least for his sub
A pce but for what does 2 people sell itself?

;ku their goods also? T faul to sec what they
e left 1o Preserve
m‘{! will be sard that the despot assures his
)z;m avil tranquillity Granted but what
downty gam 1f the wars his ambition brings
the verPon them lus wnsatiable awidity and
rd;‘(auem conduct of his minsters press
el them than their own dissensions
v have done? What do they gain 1f the
mepranquility they enjay 1s one of their
T1es? Tranquillity 1s found also m dun
E;';:s lbuz 1 that enough to make them desir
m g 2% tohiven? The Greeks imprisoned
tranes Give of the Cyclops Ined there very
1 qudly while they were awaiting their
'_lf_l 10 be devoured.
© say that a man gives humsell gratm
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tously 1s to say what 1s absurd and mconcery
able such an act 16 null and 1lleqizimate from
the mere fact that he who does 11 15 out of his
mund To say the same of a whole people 15
to suppose a people of madmen and madness
creates no right

Even if each man conld alienate humself he
could not alienate hus children they are born

B <o e P

tions for their preservation and well beng
but he cannot grve them irrevocably and with
out conditions such a gft 1s contrary to the
ends of nature and exceeds the nights of pa
termity It would therefore be necessary n
order to legitimise an arbitrary government
that 1n every generation the people should be
n a position to accept or reject it but were
this so the government would be no longer
arbitrary

To renounce liberty 1s to renounce bemng a
man to surrender the rights of humanity and
even 1ts duties For him who renounces every
thing no indemntty 1s possible Such a renun
ciation 1s mcompatible with mans nature
1o remove all Liberty from hus will 1s to remove
all morality from his acts Finally it 15 an
empty and contradictory convention that sets
up on the one side absolute authority and
on the other unlimited obedience Is it not
¢lear that we can be under no obligatton to a
person from whom we have the right to exact
everything? Does not ths condition alone
the absence of equivalence or exchange m it

self involve the nullity of the act? Yor what
| e henall

* Grotws and the Test find 1n war another
arig n for the so-called night of slavery The
victor having as they hold the night of killing
the vanquished the latter can buy back hus

But 1t 13 clear that this supposed night to kll
the conqucred 1s by no means deduaibie from
the state of war Men from the mere fact
that while they are Ining in their pnmitne
independence they have no mutual relations
stable enaugh to constitute esther the state ol

eace or the state of war cannot be naturally e,

enemues. War 1s consututed by a relation
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tween things and not between persons and
as the state of war cannot anise out of simple
personal relations but only out of real rela
tions private war or war of man with man
can exist neither in the state of nature where
there 15 no constant property nor in the soctal
state where eyerything 1s under the authornty
of the laws

Indiidual combats duels and encounters
are acts which cannot constitute a «tate while
the private wars authorised by the Establish
ments of Lowms IX hing of France and sus-
pended by the Peace of God are abuses of
feudalism 1n wtsell an absurd system if ever
there was one and contrary to the prineiples
of natural night and to all good polity

War then 1s a relation not between man
and man but between State and State and in
dividuals are enemies only acaidentally not as
men nor even as citizens ! but as soldiers not
as members of their country but as its defend
ers Finally each State can have for enemues
only other States and not men for between
things disparate in nature there can be no real
relation

Furthermore this principle 1s 1n conform
1ty with the established rules of all imes and
the constant practice of all avilised peoples
Declarations of war are ntumauons less to
powers than to their subjects The foreigner
whether king indnidual or Ppeople wha robs
kalls or detains the subjects without declaring
war on the prince 15 not an enemy but a
brigand Even n real v ar 2 just prince while
laying hands in the enemy s country on all
that belongs to the public respects the lives
and goods of indwiduals he respects nghts
on which his own are founded The object of
the 3 ar being the destruction of the hostile

, 1 The Romans 3 ho understood and respected

Rressed ats laws and no other people has had
Buch good ones,
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State the other side has a night to kill 1ts dev
fenders while they are beaning arms but a8
soon as they lay them down and surrender
they cease to be enemues or instruments of the
encmy and become once more merely men,
whose Iile no one has any right to take Some
tumes 1t 15 possible to kill the State without
killing a single one of 1ts members and war
gnes no nght which 1s not necessary to the
gaining of 1ts object These principles are not
those of Grotius they are not based on the
authonity of poets but dernved from the na
ture of reality and based on reason

The nght of conquest has no foundation
other than the right of the strongest If war
does not give the conqueror the right to mas
sacre the conquered peoples the right to e
slave them cannot be based upon a nght
which does not eust No one hasa nght tokall
an enemy except when he cannot make imz
slave and the right to enslave hum cannot
therelore be derrved from the right to kil
hum 1t 15 accordingly an unfair exchange to
make lum buy at the price of Ius liberty hus
hle over which the victor holds no night Isit
not clear that there 1s a vicious arcle n found
ing the nght of hfe and death on the night of
slavery and the night of slavery on the nghtol
hfe and death?

Esen if we assume this ternible might to kill
everybody I mameamn that a slave made m
war or a conquered people 15 under no ot
ligation to a master except to obey hum 35
far as he 1s compelled to do so By taking an
equivalent for hts Iife the victor has not don¢
hum a favour 1nstead of killing him without
Pprofit_he has killed hum usefully So far then
1s he from acquiting over lum any authontv
1 addition to that of force that the state of
war continues to subsist between them their
mutual relation 1s the effect of 1t and the us
age of the right of war does not imply a treaty
of peace A convention has indeed been made
but this convention so far from destroying the
state of war presupposes 1ts continuance

So from whatever aspect we regard the
question the right of slavery 15 null and vord
notonly as being illegitimate but also becausé
1215 absurd and meaningless The words slave
and right contradict each other and are mt
tually exclusive It will always be equally fool
1sh for a man to say to a man or to a peopl

I'make with you a convention wholly zty"“‘l'
expense and wholly to my advantage I sha
keep 1t as long as T Like and you will keep ¥
as long as T like
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5 THAT WE MUST ALWAYS GO BACK
TO A FIRST CONVENTION

Even i I granted all that T have been refut
ing the friends of despotism would be no bet
teroff ‘There will always be a great diffcrence
between subduing 2 multitnde and ruling a
tociety Even if scattered individuals were suc
tessively enslved by one man however num
erous they might be 1 snil see no more thana
master and hus slaves and certainly not a peo
pleand tsruter I see what may be termed an
2ggregation, but not an assoctation  there 1
28 yet neuher public good nor body politic.
The man 1n question even if he has enslaved
half the world 15 stll only an indnidual his
interest apart from that of others s sull 2
purely pnivate mterest If this same man
comes to die his empire after hum remans
scattered and without unity as an eak falls
and dissolves 1nto a heap of ashes when the
fire has consumed 1t
' A people says Grotwus can give atself to 2

ung Then according to Grotws a people 18
apeople before 1t gives tself The gt 1s 1tself
:, il act and 1mplies public deliberation It
N r}):ld be Letter before examining the act by
- ch 2 people gives iself to a king to €x
[mml:‘ that by which 1t has become a people

o this act bemng necessanly prior to the
other 15 the true foundation of socrety
“hl:;dcld 3f there were no prior convention
X mﬂr{:j ‘l)mlcss the election were vhanimous
it e the obligation on the mnority o
Tave 1t ;0 the chowce of the majority? How
the nh undred men who wish for 4 master
Th night to vote on behalf of ten wha do not?

< }ay of majority votng 1s 1tself something

¥ PP
Unanumty on one aceasion at least

6 TiE soCIAL coMPACT
“}i:;wl;om men to have reached the point at
\atio e obstacles in the way of their preser
of "n 1n the state of nature show thetr power
atth urslmncc 10 be greater than the resources
(e“ac isposal of each mdividual for his main
uo“ncc m that state That pnmitne condi
oy can then subsist no longer and the hu
mn race would perssh unless 1t changed 1ts

nner of existence
bul"‘" ]ﬂi men cannot engender new forces
s anly unite and direct existing ones they
th : r[lho other means of presen mg themseles
ot ¢ formation by aggregation of 2 sum
forces great enough to overcome |
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ance These they have to bring wnto play by
means of a single motive power and cause 10
act 1 concert

“This sum of forces can arise only where sev
eral persons come together but as the force
and liberty of each man ate the chief ipstru
ments of his self preservation how can he

ent subject may be stated in the lollowing
terns
The problem s to find a form of associa
t1on which will defend and protect with the
whole common force the person and goods
of each associate and tn which each whie
wrating hamself with all may still obey him
self alone and remarn as free as bejore Thus
1s the fundamental problem of which the
Social Contract provides the solution
The clauses of this contract are 3o deter
mimed by the nature of the act that the shight
est modification would make them van and
Ineffective so that although they have per
haps never been formally set forth they are
everywhere the same and everywhere tactly
ademitted and recognised untl on the viola
tion of the sotial compact each tegams hus

These clauses properly ynderLood Uidy wve
reduced to nne—the total allenation of each
assoqiate together with ail fus nghts to the
whole community for in the first place as
each gives himself absolutely the conditions
are the same for 2l 2nd thas beweg sa no one
has any 1nterest in making them burdensome
to others

Moreaver the alienation betng without rea

same night as he yrelds otners ver 4 =3
pgamns an equivalent for everything lie lases
and an increase of force for the Pmn/l:gp\
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If then we discard from the social compact
what 15 not of 11s essénce, we shall find that 1t
reduces itself to the lollowing terms

* Each of us puts Ius person and all his pow
er 1n common under the supreme direction of
the general will, and tn our corporate capac
iy, we recerve each member as an indwinble
part of the whole’

At once 1n place of the mdiidual person
ahity of each contracting party tlus act of as
sociation creates a moral and collectise body,
composed of as many mesmbers as the assembly
contatns votes and recerving from this act 1ts
ututy 1ts common tdentity 1ts ife and us witl
‘Thes public person so formed by the umon
of all other persons formerly took the name of
ctty ! and now takes that of Repubhc or body
politic st 1s called by its members State when
passine Sovereign when actine and Power
when compared with others like stself Those
who are associated 1n 1t take collectively the
name of people and severally are called aitr
zens as sharing 1n the sovereign power and
subjects as being under the laws of the State
But these terms are often confused and taken
one for another 1t iy enough to know how to
disunguish them when they are being used
with precision

7 TiHE SOVEREICN
Ttus formula shows us that the act of as
sociation comprises a mutual underttking be.
tween the public and the individuals and that
each individeal 1n making a contract as we
may say with humself 1s bound in a double
capacity as 2 member of the Soverergn he 13

1The real meanung of this word hay been al
most wholly lost 1n modern times most people

or the English of to dvy though they are nearer
liberty than any one else ‘The French alone every

Lc Mo other French writer to my knowledge has
nderstood the real mezning of the word auzen
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bound to the indisiduals and as a member of
e o

tho Qrnea tn tha € SO—

Attention must further be called to the fact
that public deliberatian while competent to
bind all the subjects to the Sovereign because
of the two different capacities i which eachof
them may be regarded cannot for the oppo-
site reason bind the Sovereign to atself ami

p e oa -

. .
able to regard 1tself in only one capacity st1s
1n the position of an individual who makes a
contract with himself and this makes 1t clear
that there neither 1s nor can be any kind of
fundamental law binding on the body of the
people—not even the social contract atself
This does not mean that the body politic can
not enter 1nto undertakings with others pro-
vided the contract 1s not inlringed by them
for mn relation to what 1s external to 1t 1t be-
comes a simple berng an mdiyidual

But the body politic or the Sovereign draw
mg 1ts being wholly from the sanctity of the
contract can never bind itself even to an out
sider to do auytlung derogatory to the ofigt
mal act for mstance to alienate any part of
1tself or to submit to another Soverergn Vio
Tatzon of the act by which 1t exusts would be
seli anmibilation and that which 1s stself noth
1ng can create nothing

As soon as this multitude 15 so unted 1
one body 1015 1mpossible to offend agamnst one
of the members without attackng the body
and sull more to offend agamst the body with
out the members resenting it Duty and sntet
est therefore equally oblige the two contract
Ing parties to give each other help and the
same men should seek to combine 0 thew
double capacity all the advantages dependent
upon that capacity

Again the Soscreign being formed wholly
of the individuals wha compase 1t nether has
nor can have any interest contrary to thesrs
and consequently the sovereign power nee
give no guarantec to its subjects because 1615
mpassible for the body to wish to hurt all ts
members We shall 1lso see later on that tt cad
not hurt any mn partucular The Soverelsn
merely by virtue of what it 1s 1s always what
1t should be
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This however 15 not the case with the re
Iation of the subjects to the Sovereign which
despite the common interest would have no
secunity that they would Fulfl their undertak
ngs unless 1t found means to assure 1tself of
therr fidelity

In fact each ;ndwvidual asa man may have
a particular will contrary or disstmalar to the
general will which he has s a aitizen His par
ticular mterest may speak to hum quite differ
ently from the common nterest his absolute
and naturally independent existence may
make huzz Jook upon what he owes ta the cont
mon cause as a gratuitous contnbution the
Joss of which will do less harm to others than
the payment of 1t 13 burdensome ta himself
2nd regarding the moral person which const:
tutes the State asa persona ficta because nota
man he may wish to enjoy the ights of ciuzen
shup without being ready to fulfil the duties of
2 subject The continuance of such an mjus
tce could 7ot but prove the undomg of the
body politic.

In order then that the social compact may
uot be an empty formula 1 tacatly ncludes
the undertaking which alone can give force
to the rest that whoever refuses to obey the
general will shall be compelled to do so by the
whole body This means nothng less than that
be vl be forced to be free for this 1s the con
dition which by gymg each atizen to hus
country secures him agaimst all personal de
Pendence In this Lies the key to the workung
of the political machune  this alone legitimses
vl undertakings which without 1t would

€ absurd tyranmical and liable to the most
frightlul abuses

8 THE cIvIL STATE

TuE passage from the state of nature to the
@l state produces a very remarkable change
Inman by subsututing yustice for mstinct m
hus conduct and grving hus acuons the moral
1ty they had formerly Jacked Then only when

€ Yoice of duty takes the place of physical
impulses and night of appetite doesman who
%0 far had considered only humself find that
he 15 forced to act on different pnnaples and
10 consult his reason before Listening to his m
chnations Although i this state he deprives
himselt of some advantages which he got from
Dature he gamns in return others 30 great his
faculties are so sumulated and deseloped his
ideas so extended lus feclings s0 ennobled
and hus whole soul so uplifted that aud not
the abuses of this new condstion often degrade

THE SOCIAL CONTRACT

393
him below that which he left he would be
bonnd to bless continually the happy moment
which took lum from 1t for ever and nstead
of 2 stupid and ummaginatne anmal made
Ium an intelligent being and a man

Let us draw up the whole account 1n terms
eastly commensurable What man loses by the
social contract 1s his natural liberty and an un
Limuted right to everything he tries to get and
succeeds 1nt getting what he gams 1s avil hb
erty and the proprietorshup of all he possesses
If we are to avord mistake 1n weighing one
agamst the other we must clearly distuguish
natural iberty which 1s bounded only by the
strength of the individual from awil iberty
which 15 Iimited by the general will and pos
session which 15 merely the effect of force
or the night of the first occupier from prop
erty which can be founded only o a positive
ttle

‘We might over and above all this add to
what man acquires in the avil state moral lib-
erty which alone makes him truly master of
himself for the mere impulse of appetite 15
slavery while obedience to a law which we

not now concern us
¢ REAL PROPERTY

Eaci member of the community gives him
self toxt at the moment of 1ts foundation just
ashe s with all the resources at his command
mcluding the goods he possesses This act does
not make possession 1 changing hands
change its nature and become property in the
hands of the Sovereign but as the forces of
the aty are incomparably greater than those
of an mdmdual public possession 1s also in
fact stronger and more irrevocable without

e - . -
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to other powers 1t 15 so only by the night of
the first occuprer which 1t folds from its mem

ers

The night of the first occuprer though raore
real than the right of the strongest becomesa
real night only when the night of property has
already been cstablished Exery man has nat
urally a night to everything he needs but the

postuve 2ct which makes fum propnietor of
one thing excludes him from everything eie//‘
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Haying us share he ought to keep to 1t and
can have no further rght against the commu
nuty Thsis why the night of the first occuprer
which m the state of nature 1s so weak claims
the respect of every man in envil society In this
night we are respecting not so muck what be
longs to another as what does not belong to
ourselves

In general to establish the right of the first
occupter over 2 plot of ground  the followng
conditions are necessary first the land must
not yet be inhabited secondly a man must oc
cupy only the amount he needs for Ins sub-
sistence and n the third place possession
must be taken notby 1n empty ¢eremony but
by Iabour and cultisation the only sign of
proprietorship that should be respected by
others 1 default of 1 legal title

In granung the night of first occupancy to
necessity and labour are we not really stretch
ng 1t as far as 1t can go? Is 1t possible to leate
such a right unlimited? Is 1t to be enough to
set foot on a plot of common ground 1 order
o be able to call yourself at once the master
of 1t? Is 1t to be enough that a man has the
strength to expel others for 2 moment 1n or
der ta establish his right to prevent them from
ever returmng? How can a man or a people
seize an mmmense terntory and keep 1t from
the rest of the world except by 7 punishable
usurpation since all others are being robbed
by such an act of the place of habitation and
the means of subsistence which nature gave
them i common? When Nunez Balboa
standing on the sea shore tool. possession of
the South Seas and the whole of South Amen
<a mn the name of the crown of Castile was
that enough to dispossess all their actual 1
habitants and to shut out from them all the
princes of the world? On such a showing
these ceremonies are 1dly multplied and the
Catholic hing need only take possession all at
once from his apartment of the whole um
verse merely making a subsequent reservation
about what was already m the possession of
other princes

We can magine how the lands of individu

oo '

at once real and personal The possessors were
thus made more dependent and the forces at
therr command used to guarantee their fidel
ity 'The advantage of this does not seem to
have been felt by ancient monarchs who
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called themsely es hings of the Persians Scyth
ans or Macedomians and seemed to Tegard
themsels es more as rulers of men than as mas-
ters of a country Those of the present day
more cleverly call themselves hangs of France
Spain Englnd ete. thus holding the land,
they are quite confident of holding the ynhab
tants

The peculiar fact about this alienation 1
that i taking over the goods of imdniduals
the so far from di ling them
only assures them legitimate possession and
changes usurpation 1nto a true right and en
Joyment into proprietorshup Thus the posses-
sors being regarded as depautaries of the pub
lic good and having their nights respected by
all the members of the State and mamtuned
agamst foreign aggression by all ats forces
have by a cesston which benefits both the pub-
fic and still more themsclies acquired so to
speak all that they gase up Thus paradox may
easily be expluned by the distinction betneen
the nights which the Sovereign and the pro-
prietor huve over the same estate as we shall
see later on

It may also happen that men begin to unite
one with another before they possess any
dung and that subsequently occupying a
tract of country which 1s enough for all they
¢njoy it i common or share it out among
themselves enther equally or according to 3
scale fixed by the Sovereign However the ac
quisition be made the right which each indi
vidul has 1o his own estate 15 always subords
nate to the nght which the community has
over all without this there would be nesther
stability an the socia] tie nor real force 1n the
exerase of Sovereignty

Ishall end this chpter and this book by re:
marking on 1 fact on which the 1 hole social
system should rest 1e that instead of de
stroying natural inequality the fundamental
compact substitutes for such physical nequal
ity 1s nature may have set up between men an
equaltty that 1s moral and legiumate and that
men who may be unequal in strepgth or 1
telligence become every one equal by conven
tion and legal right ¥

- v oty
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BOOK II

1 THAT SOVEREIGNTY IS INALIENABLE

T first and most 1mportant deduction
from the prinaples we have so far lud down
15 that the general will alone can direct the
State according to the object for which 1t was
instituted re  the common good for if the
clashing of particular interests made the es
tablishment of societres necessary the agree-
ment of these very mnterests made 1t possible
The common element 1 these different mter
ests s what forms the social tie and were
there no point of agreement between them all
no society could exist It 18 solely on the basis
of this common interest that every society
should be governed

Thold then that Sovereignty being nothing
less than the exerase of the general will can
never be altenated and that the Sovereign
who 15 no less than a collective being cannot
be represented except by himself the power
mdeed may be transmutted but not the will
“]In reality 1f 1t 15 not ympossible for a partic

az will to agree on some powmt with the gen
eralwill 1t 15 at Jeast impossible for the agree-
ment to be lasting and constant {or the parttc
ular will tends by 1ts very nature to partial
1ty while the general will tends to equality It
1s even more 1mpossible ro have any guarantee

]c\““ wuL .iuuzuy what tius mdin wins Ul ac
"as! what he says he wills  but 1t cannot say
ta:x’:‘:[ he wills tomorrow I too shall will be-
b 1t1s absurd for the will to bind atself for
e future nor 15 1t menmbent on any will to
:K:sbem 0 anytlung that 1s not for the good of
ot s‘:m;;z who wills If then the people prom
s m;(:!ly toobey by thatyeryactit dussolves
meman loses what makes it a people the mo-
- amaster exists there 13 no Jonger a Sov
X gt and from that moment the body poliic
a3 tevsed to exist
Ih'cl'hr:ldocs not mean that the commands of
the rulers cannot puss for general wills so
lht;,“ s the Sosereign bein,, free to oppose
— "ol'{crs no eppositon In such 2 case
hriy sal silence 15 taken to tmply the consent
¢ people This wall be explatned later on

2 THAT SO\VEREIGNTY 15 INPIVISIBLE
SOVEREIGNTY [or the same reason as makes

1t snahienable 15 mdivistble for wall esther 1s
or 15 not general t 1t 1s the will either of the
body of the people or only of a part of 1t In
the first case the will when declared 13 an act
of Sovereignty and constitutes law n the sec
ond 1t 1s merely a particular will or act of

mag stracy—at the most & decree
But our poliscal theorists unable to divide
Sovereignty 1n principle divide 1t according
to 1ts obyect into force and will 1nto legusta
PN

Sovereign 1nto a fantastic being compased of
several connected pieces 1t 1s as 1f they were
mmaking man of several bodies one with eyes
ong with arms another with feet and each
with nothing besides We are told that the
Jugglers of Japan d smember 2 chuld before
the eyes of the spectators then they throw all
the members mto the air one after another
and the child falls down alive and whole The
conjuring tricks of our political theorssts are
very like that they first dismember the bady
politic by an illusion worthy of a fair and then
Jomn 1t together again we know not how

Thus error 15 due to a lack of exact notions
concermung the Sovereign uthority and to
taking for parts of 1t what are only emz{nj\n:ms
|

case as these acts do Tot consugute faw buL
merely the application af a law a parucular
act which decides how the law applies as ne
of at see cleatly when the 1dea attached to the
word law has been defined

1f we eximined the other drustons in the
& manner we should find that whenever
be divided there 1s an
hich are taken as being
zeally alt subardinate

sam
Soverexgnty scems 10
sltusion  (he nights »
nart of Soyereugnty are

ch of exactness has tarown ustl
1he decamons of wnters who have dealt wrth
poliscal night when they haye used the prin

+To be general avill need not alwavs be ynan
\mous buf gvery vote must be counted anv €%
clus on tsa breach of generahity

scurty this la
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ciples Ia:d down by them to pass judzment on
the respective nights of kings and peoples Ev

ery one can see_tn Chapters 111 and IV of the
First Book of Grotius how the learned man
and hus translator Barbeyrac entangle and
tic themselves up 1n their own sophistries for
fear of saying too little or too much of what
they think and so offending the mterests they
have to conaliate Grotws a refugee In
France illcontent with his own country and
destrous of paymg his court to Lous \III to
whom his book 1s dedicated spares no pains
toroh the peoples of all their nightsand insest
kangs with them by every concenahle arufice

This 1 ould also have been much to the taste
of Barbeyrac who dedicated his translation to
George I of England But unlortunately the
expulsion of James I which he called hus ab-
dication  campelled hum to use all reserve to
shuffle and to tergnersate m order to avord
miking William out a usurper If these two
writers had adopted the true princ ples all
diff culties would have been removed and they
would have been always conmstent but 1t
would have been a sad truth for them to tell

and would have paid court for them to no one
save the people Moreover truth is no road to
fortune and the people dispenses neither am

bossadorships mor professorstps nor pen

sions

$ WHETHER THE CENERAL WILL IS FALLIBLE

the deliberations of the people are alt ays
equally correct Qur willis always for our own
good but 1 e do not always see what that 15
the people 18 never corrupted but 1t 15 often
decerved and on such occasions only does 1t
seem to will what 15 bad

There 1s often a great deal of difference be-
tween the will of all and the general will the
lauer considers only the common interest
while the former takes private intevest into ac
count and ss o more than a sum of particular
wills but take away from these same wills the
pluses and minuses that cancel one another !

v - ot
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and the general will remains as the sum of the
differences.

If when the people beng furnished with

deq /¢ held ats delib

the crtizens had no commumication one with
another the grand total of the small differ
ences would always gine the general vall and
the decision would always be good But when
facuons anse and parual assocations are
formed at the expense of the great assocration
the will of each of these associations becomes
general in relation to its members whileatre:
mains particular 1 relation to the State 1t
may then be said that there are no longer a3
many votes as there are men but only as many
as there are assocations The differences be-
come less numerous and give a less general 1€
sult Lauly when onc of these assocrations 15
50 great as to prevail over all the rese the re-
sultis no longer a sum of small differences but
a single difference 1 ths case there 15 N0
longer a general will and the opnton which
prevhls is purely particular

Tt therefore essenual if the general will
to be able to express atself that there should
be no part1?l socrety withn the State and that
each ctzen should think only his own
thoughts * which was indeed the sublime and
unque system establ shed by the great Lyows
gus But if there arc partial societies 1t 15 best
to have as many as possible and to prevent
them from being unequal as 1 as done by 5o-
lon Numa and Servius These precautions are

4 TIE LIMITS OF TIE 50V EREIGN POWER

Ir the State 15 a moral person whose life 1
n the union of its members and 1if the most
mmportant of ts cares 15 the care for its O¥%
presenauon 1t must have a unnersal an
compelhng force 1n order to move and dispase
each part as may be most adyntageous to the
whole As nature gives each man absotute po¥
er over all his members the social compact
gies the body politic absolute power over al
1ts members also and it 3s this power which

under the direction of the general will bear
* In fact

says Micl mell  there are 5008
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aslhave said the name of Sov ereignty

But besides the public person we have to
consider the prnate persons compostng 1t
whose Life and liberty are naturally indepen
dent of 1t We are bound then to distinguish
clearly between the respectn e rights of the a1t
Jzens and the Sovereign? and between the
duties the former have to fulfil as subjects and
the natural nights they should enjoy as men
(Oiach man alienates I admit by the social
. d};acx only such part of his powers goods
nd liberty as 1t 1s 1mportant for the commu
iy to control but 1t must also be granted
that the Soveregn 15 sole Judge of what 15 1m
portant
hcl'-;vcr{l Service 2 citizen can render the State
. Ught to render as soon as the Soverergn
cemands it but the Soveregn for 1ts part
l;:l:\:l lmpose upon its subjects any fetters
- re :seless to the community nor can 1t
o vishta do so for no more by the law of

3son than by the law of nature can anything
oceur without a cause
u::: ;nderlak\ng& which bind us to the so
ot y are obligatory only because they are
ey and therr nature 1s such that m fulfill
o em( We cannot work for others withaut
ol \:‘i‘l or ourselves Why 15 1t that the gen
comm‘ lig always m the right and that all
o uxb ly will the happiness of each one un
- mlske(ause there 13 not a man who does
ot of each as meaming lum and con
that e |m‘se1[ m voting for all? This proves
-y (hq:ladnlty of rights and the 1dea of justice
preferems equality creates origmate m the
oo e each man grves to umself and ac
‘ham‘g Y 10 the very nature of man It proves
genmle general will to be really such must be
st Ln xlt: object as well as 1ts essence that
and thar ulll come from all and apply to all
ey lll loses 1ts natural rectitude when 1t s
obyear b 0 some particular and determinate
preing ecause in such a case we are judging

ething foreign to us and have no true

P';ﬂClplc of equity to guide us
fm"::? ;s soon as a question of particular
"guhtedgb! arises on a pomnt not previously
betome Y a general convenuon the matter
lndn\udu;lommm“s It 15 a case in which the
pobls s concerned are one party and the

s ;e other but in which I can see nes

@ law that ought to be followed nor the

1 Auentne r

eaders do ot I pray bema b

o y bena hurry

m.:';?;g’ e with contrad mn‘; myself The ter

porereglMde it unavordable” conaidenng the
Y of the language Lut wait and see.
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judge who ought to give the deasion In such
a case 1t would be absurd to propose to refer
the question to an express decision of the gen
eral will which can be only the conclusion
reached by one of the parties and 1n conse
quence will be for the other party merely an
external and particular will 1nclined on this
occasion to mjustice and subject to error
Thus just 2s a particular will cannot stand for
the general will the general will n tum
changes 1ts nature when 1ts object 1s particu
lar and as general cannot pranounce on a
man or a fact When [or mstance the peaple
of Athens nominated or displaced 1ts rulers
decreed honours to one and imposed penal
ties on another and by a mulutude of partic
ular decrees exeraised all the functions of gov
ernment mdiscramunately 1t had 1n such cases
no longer a general will 1n the strict sense it
was acting 1o longer as Sovereign but as mag
sstrate This will seem contrary to current
views but I must be given time to expound
my own

Tt should be scen from the foregoing that
what makes the will general s less the number
of voters than the common interest uniting
them for under thus system each necessanly
submats to the conditions he smposes on oth
ers and this admirable agreement between in
terest and justice gives to the corumon delib
erations an equrtable character which at once
vamshes when any particular question 1s dis-
cussed 1 the absence of 2 common interest to
unite and identify the ruking of the judge
with that of the party

From whatexer side we approach our prin
aple we reach the same conclusion that the
social compact sets up among the citizens an
equality of such a hind that they all bind
themselves to obser e the same conditions and
should therefore all enjoy the same rights
‘Thus from the very nature of the compact ex
ery act of Sovereignty 1€ every authentic act
of the general will bindsor favours alltheat
zens equally so that the Sosereign recogruses
onty the body of the naton and draws no dis-
tinctions between those of whom it 1s made
up What then strctly speaking 15 an act of
Sovereignty? It 1s not 2 convention betneen a
supertor and an inferior but a comvention be-
¢ een the body and each of its members It s
legiumate because based on the soaial con
tract and equutable becuse common 1o alt
nseful because st can have no other object
than the general good and stable because
guaranteed by the puble
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preme power So long as the subjects have to
submre only to conventions of tlus sort they
oley noone but therr own will and o ask
how far the respectiie rights of the Sovereign
and the citizens extend s to ask up to what
point the latter can enter into undereikings
with themschies each with all and all wuth
each

We can see from this that the soveresgn
power absolute sacred nnd,mnol:lbk: s 1t 18

-t -

conventions leave lum so that the Sovereign
neser las a nght to lay more charges on one
subject than on another because in that ctse
the question becomes parucular and ceases to
be wathin 1ts competency

When these distinctions have once been ad
multed 1t 1s seen to be so untrue that there 15
i the social contract any real renunciation
on the part of the mdmdunls that the post
tiont in which they find themselves as a result
of the contract 15 really preferable to that in
which they were before Instead of 1 renuncia
tion they hate made an advantageous ex
change mstead of an uncertap and preearnt
ous way of iving tl ey haye got one that 1s bet
ter and more secure tnstead of naturl mde
pendence they have got Liberty 1nstead of the
power to harm others securuty for themselves
and insterd of their strength which others
mught evercome a right which social union
makes invincible Thew very hie which they
have devoted to the State 15 by 1t <constently
protected and when they risk 3¢ 1n the State s
defence what mare are they ding than giving
back what they have recened from 1t 1\ hat
are they doing that they would not do more
often and wrth greater danger m the state of
nature m which they would nevitably have to
fight bartles at the peril of their Ives 1n de
fence of that which 1s the mewns of their pres
crvition? All have indeed to fight when their
country needs them but then no one has ever
to [ ght foy humsell Do we not gan somethung
by runnin on behalf of what gives us our ¢
curity only some of the risks we should haye
to run § § oursclves as soon as we lost 112

§
§ 'THE RICH1 OF LITE AND DEATH

Titz quesuon s often asked how mdivid
uals haing no night to dispose of ther own
hives can transfer to the Smﬂtlgn a right
winch they do not possess The difficulty of an
swering, this question s to me to Lie mats
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berng wrongly stated Every man has 2 nght
to risk hus own Iife an order to presene 1t i
1t ever been sad that a man who throws b
self out of the window to escape from a frens
Lutlty of swicrde? Has such a crime ever been
laid to the charge of him who peruhies 13 2
storm beciuse when he went on board ke
knew of the danger?

The socr) reaty has for 1ts end the prc‘;{
sation of the contractng parties He wlowills
the end wills the means also and the means
must insolie some risks and exen some losses.
He who wishes to preserve his life at ﬂlht;
expense should also when st 1s necesary >
readly to give gt up for thew sake Funh:rrn;m
the eitizen 1s no longer the Judge of the "
gers to which the law desires him to e‘(poh
Iimself and when the prince says to h}‘:‘d e
1s expedient for the State that you shou! -

)
t

tionlly by the State

Theydc)alh penalty inflicted upon cnmlﬂlﬂ::
may be looked on 1 much the same Lght l”
n order that we may not fall vietims to anl s
sassn that we consent to die 1f we uurst(; o
turn 1ssassins [n this treaty so far Iron{ £
posing of our own lives we think m:");td
sccuring them and 1t 13 not to be asio o
thit any of the partses then expects
hanged

Agnn every malefactor by amckmg;:“::
rights becomes on forfeit a rebel andba g
o hus country by violating 1ts laws be "
to be amember ol 1t he ¢ven makes wat \;1::"
1t In such a case the preservation of the .
1s inconsistent with lus own and one 1;: v
other must perish n putting the gl"”z'm
dexth we shy not so much the uzen as e
emy The trial and the judgment I“rﬁll)’
proofs that he has broken the soa lbﬂ b
and 15 1n consequence no longer a memll T
the State Since then he has recognise e
sell to be such by hiying there he must =‘m
moved by cxile as a violator of the comrr: i
or by death as a public enemy for such 1mm
emy 1§ not a moral person but merely 2 il
and m such a case the right of war 13
the vanquished

Rut 3 will be said the condemnation obfu:
enminad us a particular act I admit u} o
such condemnation 1s not a function o o
Soscreign it 1s a night the Soverergn (:n" o
fer without being able stself to exert 1t A
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deds are consstent but T cannot expound
them all at once

Vie may add that frequent punishments are
always a sign of weakness or Teymssness on the
part of the government Thele 13 rot a smgle
stdoer who could not be turned to some
good The State has na Tight to put to death
&sen for the sake of making an example any
ane whom it can leave alnne without danger

The right of pardoning or exempring the
guilty froma Penalty ymposed by the Jaw and
Ppronounced by the judge belongs only ro the
authority which is supenar to both judge and
Iaw re the Soveretgn each its tught 1 this
matter 1s far from clear and the cases for exer
&s bgitare extremely rare Ina well governed
State there are few pumshments not because
there ate many pardons but because crmamals
drerare 1t 15 when a State 15 m decay that the
multitude of crimes 15 a guarantee of rmpu
ity Under the Roman Republic netther the
Senate nor the Consuls ever attempted to par
don even the people never did so though 1t
Sometimes revoleed 1ts awn deciston Frequent
Pardons mean that enime will sonn need them
o longer and no one can help seeing whith
er that leads But 1 feel my heart protesting
and festraining my pen let us lave thee
{questtons to the yust man who has never of
fended and would humselt stand 1n no need of
Pardon

6 Law

By the social compact we have gven the
body politic eustence and life we have niow
by legislation to give 1t movement and will
For the ongal act by which the body 1
fonned and united stll m no respect deter

Iy of human conventons All justice comes
from God who is ats sole source bur if we
knew how to receive 3o lugh an inspiration we
should need peither government nor Yaws
Doubsless there 15 2 umssersal yustice emanat

g from reason alone but thrs justice 1o be
1 yman

wons

men
they merely make for the good of the wicked
and the undomg of the just when the just

man abseryes diem towards evenypody and no-
1 s a " nuentians
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1 owe nothing to lim whom I have promised
nothing Trecognise as helonging to others on
Iy what 15 of no use to me In the state of so
ciety all vights are fixed by law and the cuse
becomes thfferent

But what after all 15 a law? As long as we
remamn satisfied with attaching purelv meta
physical 1deas ta the word we shall go on nr
gutng wathout arriving at an understanding
and when we have defined a law of nature we
shall be no nearer the definition of a law of
the Stare

4 ha- nan

part of the State and 1n that case there arises
a relation between whole and part which
makes them two separate beings of wiuch the
partisone and the whole minus the part the
other But the whole munus a pare cannot Le
the whole and wlile this relation persists

other
But when the whole peopie decrees foy the
whole people 1t 1s considering only jtsell and

call alaw

When T say that the object of Jaws 13 always
general 1 mean thae law considers subjects en
masse and attions wn the abstract and never a
particalar person or action Thus the law may
wndeed dectee that there shall be prisileges
but ¢annot conler them on anybody by name
1t may set wp several classes of auzens and
even 12y down the quilifications for member
stup of these classes but 1t cannot nominate
such and such persons as belonging to them 1t
may establish a monarchical gosernment and
Yeredusary success on but it cannot choose a
kg or nomutate a royal famidy Inasord
no function wh ch hae 1 parmcular object be
Tonzy to the legislative power

On this view we at once see that 1t can no
longer be asked whase business 1t1s to make
Taws sinee they are acts of the general wilt
nor whether the prince 1sabove the faw et
he 15 a member of the Stare nor whether the
faw an be unjust sipee No one 13 unjust to
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himself; nor how we can be both free and sub
Ject to the laws, since they are but registers of
our wills

‘We see further that, as the Iw unites uni
versality of will with unnersility of object,
what a man, whoeser he be, commands of tus
own motion cannot be a law, and even what
the Sovereign commands with regard to a par-
ticular matter 1s no nearer being a law, but s
a decree, an act, not of sovereignty, but of
magstracy.

I therefore give the name “Repubhic” to eve
ery State that 1s governed by laws no matter
what the form of 1ts administration may be
for only in such a case does the public nterest

Laws are, properly speaking only the condi
tions of enil association The people, being
subject to the laws ought to be their author.
the conditions of the society ought to be regu
lated solely by those who come together to
form 1t But how are they to regulate them? Is

PRI S

to formulate and announce 1ts acts in adsance?
Or how 15 1t 1o announce them 1n the hour of
need? How can a blind mulutude which often
does not know what 1t wills because 1t rarcly

sees st The general will 15 always 1 the night,
but the judgment wiich guides it 1s not always
enlightened It must be got to see objects as
they are, and sometimes as they ought to ap
pear to 1t, 1t must be shown the good road 1t ss
1 search of, secured from the seductive influ
ences of indmvidual wills taught to see trmes

public wills the good 1t does not sce All stand
equally 1n need of guidance The former must
be compelled to bring their wills into con
form:ty with therr reason the latter must be

ROUSSEAU
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taught ro know what it wills If that 1s done,
public enlightenment leads to the union of
understanding and will m the social body the
- . 1 PR x

7 TIE LEGISLATOR

In order to discover the rules of society best
suited to nattons a superior intelligence be
holding all the passions of men without ex-
petienaing any of them would be needed
This intelligence would have to be wholly un-
related to our nature, while knowng 1t
through and through, 1ts hippuess would
have to be independent of us, and yet ready to
occupy stself with ours, and lastly, 1t would
have, in the march of time, to look forward to
a distant glory, and, working in one century,
to be able to enjoy 1n the next * It would take
gods to give men laws

o e e -

much more so arc great legslators? The for
mer havc only to {ollow the pattern which the
latter have to lay down The legslator 1s the
engineer who mnvents the machine, the prince
merely the mechanic who sets 1t up and makes
1t go At the birth of societies,” says Montes-
quien, “the rulers of Republics establish inst:
tutions and afterwards the msttutions mould
the rulers 3

He who dares to undertake the making of 2
people’s insututions ought to feel hamself cap
able so to speak, of changing human nature,
of transformmg each individual whosby um
self a complete and solitary whole, into part of
a greater whole from which he in a manner
recenves hus life and being of altertng man’s
constitution for the purpose of strengthenng
i and af shstitnnang o pasval 2ad motal ex
sstence for the physical and independent €x
1stence nature has conferred on us all He
must 1n a word, take away from man his own
resources and give him instead new ones alien
to lum and ncapable of being made use of
without the help of other men The more com
pletcly these natural resources are anmihilated,

A people becomes famous only when s legis-

4 Montesquieu, The Greatness and Decadence 0]
the Romans, ch 1
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the greater and the more lastmg are those
which he acquires and the more stable and
perfect the new institutions so that if each
Otizen 18 nothing and can do nothing wathout
the rest and the resources acquired by the
whole are equal or superior to the aggregate
of the resources of all the mdividuals 1t may
be smid that legislation 1s at the highest posst
ble pornt of perfection

The legslator occupies in every respect an
extrzordinary position 1 the State If he
should do so by reason of hus gentus he does so
20 fess by reason of hus office which 15 neither
Wag stracy nor Sovereignty Thus office which
sets up the Republic nowhere enters into its
Constitution 1t 1s an ndvadual and superior
function which has nothing 1n common with

Uman empire for 1f he who holds command
over men ought not to have command over
the laws he who has command over the Iaws
ought nat any more to have 1t over men or
else hus Jaws would be the ramisters of hus pas-
s10ns and would often merely serve to perpet
::llchls injustices his private aims would i

tom of most Greek towns to entrust the estab-
hishment of their laus to forexgners The Re
fublus of modern Italy in many cases fol
owed thns example Geneva did the same and
Profited by 1t ! Rome when 1t was most pros-
Perous suffered a revival of all the crimes of
Yyranny and was brought to the verge of de
struction because it put the legislative author
1ty and the sovereygn power mto the same
hands,
N

hel h 1

the nev.
ef claimed the right 1o pass any law merely on
their own authority Nothung we propose to
¥ou  they sad to the people can pass 1nto
law without your consent Romans be your
selies the authors of the laws winch are to
Tazke you hay

He therefore who draws up the laws has or
should have no night of legislation and the
Pople cannot even 1f 1t wishes deprive wself
of this incommunscable right because accard
g to the fundamental compact only the gen

m‘ ?‘m" who know Calvin onlv as a theofoman
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eral will can bind the mndividuals and there
can be no assurance that a particular will 1510
conformity with the general will untd 1t has
been put to the free vote of the people This I
have said already but 1t 15 worth while to re
peatt

‘Thus tn the task of legislation we find to-
gether two tlungs which appear to be mcom
patible an enterprise too dufficult for human
powers and for 1its execution an authority
that 1s o authority

There 15 a further dificulty that deserves at
tention Wise men 1f they try to speak ther
language to the common herd mstead of us
own cannot possibly make themselves under
stood There are a thousand kinds of 1deas
which 1t 15 smpossible to translate into popu
lar language Conceptions that are too general
and objects that are too remote are equally
out of 1ts range each mdndual having no
taste for any other plan of government than
that which suits his particular mterest finds
1t difficult to realise the advantages he might
hope to draw from the conttnual prvations
good laws unpose For 2 young people to be
able to yehsh sound prnciples of pohtical
theory and follow the fundamental rules of

have to be before law what they should be-
come by means of law The legislator there.
fore being unable to appeal to erther force or
reason must have recourse to an authonty of a
different order capable of constraming with
out violence 2nd persuading without convine
mg
Fhus 1s what has 1n all ages compelled the
[athers of natons to have recourse to divine
mtensenuon and aedit the gods with thetr
own wisdom m order that the peoples sub-
mitting to the laws of the State as to those of
nature and recognising the same power 1 the
formation of the city as in that of man mught
obey [reely and bear with docility the yoke of
the public happimess

“Fhus sublime reason far above the range of
the common herd 1s that whose dectsions the
Jegistator puts mto the mouth of the jmmor
tals sn order to constrain by divine authority
those whom human prudence could not move *

24In truth ” says Machiavell “there hay never
T any countny 3n eurordina

who has ot had recourse to God for atherwsse his

ILaws would not have been accepted thereare in
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greatly on this fortunate necessity which none
the less mdicated to them along with the hm
1ts of therr greatness the inevitable moment
of their fall

10 THE PropLE (conlinued)

A BODY politic may be measured 1n twO Ways
—either by the extent of its termnitory or by the
number of 1ts people and there 15 between
these two measurements a night relation
which males the State really great The men
make the State and the territory sustasns the
men the nght relation therefore 15 that the

- v -

proportion ltes the mavimum strength of a
given number of people for if there 15 too
much land 1t 1s troublesome to guard and in
adequately enltivated produces more thin 1s
needed and soon gives rise to wars of defence
if there 15 not enough the State depends on its
neighbours for what 1t needs over and above
and this soon gives rise to wars of offence Ev
ery people to which 1ts situauon gives no
choce save that between commerce and war
ssweak in wself 1t depends on its neighbours
and on circumstances Us exstence can Tever
be more than short and uncertain It erther
conquets others and changes its sttuauon or
1tas conquered and becomes nothing Only in
significance or greatness can keep 1t free

Mo fixed relation can be stated between the
extent of territory and the popul that are
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1€, woods and pastures need less Iabour
where we know from experience that women
are more fernile than in the plains and where
a great expanse of slope affords only a small
level tract thit can be counted on for vegetd
tion On the other hand contraction 1s posst
v ' . “ VU ed oFenele and

gregate together more jnorder torepel pirates,
and further beeause 1¢ is easter to unburden
the country of s superfluous inhabitants by
mcans of colonies
Ta these conditions of {xw grvng must be
added one other which though 1t cannot t\2
the place of the rest renders them all useless
~ . . ot A
when a battrlion s forming up that when its
body 15 feast capable of offering resistance and
easiest 1o destroy A better resistance could be
mde at a ume of absolute disorganisauon
than at a moment of fermentation when each
1s occupied with hus own position and not with
the danger If war famine or sedition anses
at this tme of erists the State will nevitably
be averthrown
Mot that many governments have not been
set up duning such storms but m such cases
these governments are themselves the State s
destroyers Usurpers aluays bring about or ¢

adequate ont to the other both because of
the differences in the quality of Iand 1n 1ts fer-
ulty 1n the nature of 1ts products and tn the
influence of cimate and because of the differ
ent tempers of those who mhabit 1t for some

’ - Aot ¢

o Ta

the growth of population and the mfluence
the legislator can hope to exercise by his wnstr
P u

ought naturally to attam Lastly there are
countless cases m which the particular Jocal
arcumstances demand or allow the acquist
tion of a greater terntory than seems pecessa
1y Thus expansion will be great in 2 moun
tainous country where the natural products

Iect troublaus umes to get passed under CoVeT
of the public terror destructie Jaws whidh
the people wonld neyer adopt 1n cold blood
‘The moment chosen 1s one of the surest means
of disingmishing the work of the legulator
from that of the tyrant

What people then 152 it subject for legis!a
tion? One which already bound by some unity
of onigin interest or consention has never
yet [elt the real yoke of law one that has net
ther customs nor superstitions deeply
gramed one wluch stands in no fear of bems
overs helmed by sudden tnvaston one which
without entering 1nto 1ts neighbours qu:rrds
can restst cach of them single handed o g%
the lielp of one to repel another ane in Wl
every member may be known by every other
and there 1 no need to lay on any man but
dens two heavy for 1 man to bear one which
can do without other peaples and without
which all others can do ! one which 18 neither

LIC there were two nerght ourfng peoples ofe
of which vould not do ithaus the other 1t wouk
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nch nor poor but self sufficient and lastly
one which umtes the consistency of an an
¢ient people with the doaility of a new one
Legistation 1s made difficult less by what 1t 15
necessary to build up than by what has to be
destroyed  and what makes success o rare Is
the impossibility of finding natural simphierty
together with social requirements All these
conditians are indeed rarelyfound united and
therefore few States have good constitutions

There 15 still 1 Europe one country capa
ble of bemg given laws—Corsica The valour
and persistency with which that brave people
has regamned and defended 1ts Iiberty well de
serves that some wase man should teach 1t how
ta preserve what it has won I have a feeling
that some day that Lttle 1sland will astonish
Europe

1t THE VARIOUS SYSTEMS OF LEGISLATION

Ir we ask 1n what precisely consists the
greatest good of all which should be the end
of every system of legislation we shall find 1t
teduce stself to two mam objects Iiberty and
equahiy—Tiberty, because all particular de-
pendence means so much force taken from the
body of the State and equality because liberty
cannot exist without it

I have already defined cvil hiberty by
equality we should understand not that the
degrees of power and tiches are o be abso-
lutely dentscal for everybody but that poner
shall never be great encugh for violence and
shallalways be exercised by virtue of rank and
law and that 1n respect of riches no atizen
shall ever be wealthy enough to buy another
;ﬂd none poor enough to be forced to sell

self 1 which implies on the part of the
&reat moderation 1n goods and positton and
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on the side of the common sort moderation m
avarice and covetousness

Such equality we are told 15 an unpractical
1deal that cannot actually exst But af ats
abuse 15 mevitable does 1t follow that we
should not at least make regulations concern
ang 1t? It 15 precisely because the force of ar
cumstances tends continually to destroy equal
1ty that the force of legislation should always
tend to 1ts mamtenance

But these general objects of every good leg
1slatave system need modifying n every coun
try mn accordance with the local situation and
the temper of the mnhabitants and these ar
cumstances should determine 1n each case the
particular system of msttutions whch 1s best
not perhaps m atself but for the State for
which 1t 1s destined If for instance the soil 1s
barren and unproducte or the lind too
crowded for 1ts mhabstants the people should
turn to industry and the crafts and exchange
what they produce for the commodities they
lack If on the other hand a people dwells i
rich plamns and fertile slopes or n a goa
land lacks inhabitants 1t should give all ats
attention to agriculture which causes men to
muluply and should drrve out the crafts
which would only result 1n depopulation by
grouping in a lew localities the few mhabs
tants there are : If 2 nation dwells on an exten
sive and canvenient coast line et 1t cover the
sea with shups and foster commerce and navt

quieter perhaps a better and certainly  hap-
prer Life Inaword besides the principles that
are common to all every nauon has in aself

hing that gives them a particular appls

:’:r‘;ry hard on the former and very dangerous
ok the lutter Every wise nation 1n such 3 case
souid make haste (o free the other from depen
ence The Republic of Thiaseala enclosed by the
Mevienn woon T2 BEE

'
v )
;‘"“ kept their freedom and that Little State
shut up in that great Empire was finally the in
strument of its rn
b the objert 15 to gite the State consistency
TINE the two extremes s neaf to each other ay
sible: allow neither nch men nor hegmarns
\These two estates which are paturally nsepara

wse s

cayon and makes 1ts legislation peculrarly 1ts
own Thus among the Jews long ago an
more recently among the Arabs the chief ob-

' - -
author ot 2 he SPiIL 0] IHE LaUs 1S SHOWIL
with many examples by what art the legislator
durects the constitution towards each of these

objects
iVhat makes the constitution

of a State
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really s hid and lasting 1s the due obseriance
of what 1s proper so that the natural relations
are 1lways in agreement sath the lawson every
point and law only scrves so ta speak to as
sure tecompany and rectify them But if the
le ishator mistakes his object and adopis a
prinaple other than arcumstances naturally
direet 1f his principle males for servitude
whtle they make for liberty or if it makes for
niches while they make for populousness or
1€ 1t makes for peace while they make for con
quest—the Jaws will msensibly lose ther inftu
ence the constitution will alter and the State
will huve no rest from trouble ull it 1s etther
destroyed or changed and nature has resumed
her mvincible sway

12 TRE DIVISION OF THE LAWS

Ir the whole 15 to be set mn order and the
commonwealth put nto the best possible
shape there are vtrious relations to be con
sidered Turst there 1s the action of the com
plete body upon stsell the relation of the
whole to the whole of the Sovereign to the
State and this relation as we shall see 1s
made up of the relauons of the intermediage
terms

‘The Iaws which regulate this relation bear
the name of poliical laws and are also called
fundamental laws not without reison if they
are wise For 1f there s i each State onlyone
good system the people that 1s in possession of
1t should hold fast to tlus but 3f the estab
Lished order 15 bad why should laws that pre-
vent men from being good be regarded as fun
damental? Besides 1n any case a people 1s al
ways 1n a posttion to change 1ts laws however
whod for if 1t choose to do 1tself harm who
can have a right to stop 1t?
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The second relation 1s that of the members
one to another or to the body asa whole and
thus relation should be in the first respect 2
ummportant and 1n the sccond as important
as possible Each citizen would then be per
fectly independent of all the rest and at the
same ume very dependent on the aty which
15 brought about always by the same means 2§
the strength of the State can alone secure the
liberty of 1ts members From this second rel2
tion anse cvil laws

We may consider also a third kind of rela
tron between the individual and the law are
lauon of disobedience to ats penalty This
grves s to the setting up of crminal Taus
which at bottom are less a parucular class of
law than the sanction behind all the rest

Along with these three hinds of law goes 2
fourth most important of afl shuck 15 not
graven on tablets of marble or brass but on
the hetts of the cittzens This forms the real
constitution of the State takes on every day
new powers when other laws decay or die out
restores them or takes their place keepsa pee
ple n the ways m which it was meant to g0
and insensibly replaces authority by the force
of habut Iam speaking of morality of custom
above 2ll of public opimon 2 power us
known to pohitical thinkers on which none
the less success 1n everything else depends
Wuth thes the great legislator concerns im
sell in seeret though he seems to confine him
self to particular regulations for these arc
only the arc of the arch while manners and
morals slower to arise form in the end 1!
tmmoyable keystone

Among the different classes of laws the po-
liucal which determine the forms of the gov
ernment are alone relevant to my subject

BOOK III

Berore speaking of the different forms of
government let us try to fix the exact sense of
the word which has not yet been very clearly
explamed

t GOVERNMENT IN GENERAL

Iwary the reader that this chapter requires
careful reading and that I am unzble to make
myself clearto those who refuse to be attentive

Enery frec action 15 produced by the con
currence of two causes onemoral 1 the will
whuch determunes the act the other physical
1e the power which executes it When [ walk

towards an object 1t 15 necessary first that I
should will to go there and in the second
place that my feet should carry me If a pard
Iytic wills to run and an active man wlls not
to they will both stay where they are Tie
body palitic has the same motive poners thE

rence nothing s or should be done

‘We have scen that the Jegislative power be
longs to the people and can belong to it
alone It may on the other hand, readily b¢
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scen from the prmaples laid down above
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quently of the Sovereign whose acts must al
ways be laws

The public force therefore needs an agent
of 1ts own 10 bind 1t together and set 1t to
work under the direction of the general wall
toserve a3a means of communication between
the State and the Soverergn and to do for the
collective person more or Jess what the unton
of soul and body does for man Here we have
what1s in the State the basts of government
often wrongly confused with the Sovereign
whose mmuster 1t 15

What then 1s government? An intermediate
body set up between the subjects and the Sov
ereign to secure their mutual correspondence
tharged with the execution of the laws and the
g?nmenance of liberty both el and polita

The members of this body are called mag:s
tratesor kungs thatis to say governors and the
whole body bears the name princet Thus
those who hold that the act by which a people
Puts 1tself under a prince 1s not a contract
are centamnly might It 15 stmply and solely a
commussion_an employment 1n which the rut
s mere officials of the Sovereign exercise 1
thexr own name the power of which 1t makes
them depositaries This power 1t can Limit
modify or recover at pleasure for the aliena
fon of such a night 15 mcompatible with the
Rature of the social body and contrary to the
end of assoctation

I call then government or supreme admin
istratton the legitimate exerase of the exeen
Use power and prince or magustrate the man
:)r the body entrusted with that administra

ion

In reside_the
forces whose relations make up that of the
shole to the whole or of the Sos ereign ta the
State Thus last relation may be represented as
that between the extreme terms of a continu
Ous proportion which has government as its
mean propornional The government gets
from the Soveres g0 the orders it gives the peo-
Ple and for the State to b properly balanced,
there must when everything isreckonedan be
€qual ty hetween the product or power of the
government taken m itself and the product ar

I Th Ilege cven in the ab
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power of the citizens who are on the one
hand sovereign and on the other subject
Furthermore none of these three terms can
be altered without the equality being mstant

place of regulanty force and will mo longer
act together and the State 15 dissolred and
falls mnto despotism or anarchy Lastly as there
15 only one mean proportional between each
relation there 15 also only one good govern
ment posutble for a State But as countless
events may change the relations of a people
not only may different governments be good
for different peoples but also for the same
people at different times

In attempting to give some idea of the vani
ous relations that may hold between these two
extreme terms I shall take as an example the
number of a people which 15 the most easily
expressible

Suppose the State 15 composed of ten thon
sand aitizens The Sovereign can only be con
sidered collectively and as a body but each
member as bemg a subject 1s regarded as an
mdividual thus the Sovereign 1s to the subject
as ten thousand to one 1€ each member of
the State has as his share onlya ten thousandth
part of the soverexgn autharty although he s
wholly under 1ts control If the people num
bers a hundred thousand the condition of the
subject undergoes no change and each equal
Iy 15 under the whote authority of the laws
while his votc bemng reduced to a hundred
thousandth part has ten times less influence
in drawing them up The subject therelore re
maimng always a unit the relation between
lim and the Sovercign increases with the
number of the citizens From this 1t follos s
that the larger the State the less the hberty

When I say the relatron mcreases I mean
that 1t grows more unequal Thus the greater
1t 1s 1 the geometnical sense the less relation
there 15 10 the ordinary sense of the word In
the former sense the relation considered ac
cord ng to quanuty 1s expressed by the quo-
tient i the latter constdered accordmg to
sdentity 1t 1s reckoned by similanity

Now  the less relation the partcular wills
hare to the general will that 14 morals and
manners to laws the more should the repres-
sive foree be increased The government then
to be good should be proportionately strong
er as the people 15 more numerous

On the other hand as the growth of the

r
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State gives the depositartes of the public au
thority more temptations and chances of abus-
ing their power the greater the force with
which the government ought to be endowed
for Leeping the people 1n hand the greater
too should he the force at the dispasal of the
Soveseign for keeping the government in
hand 1 am speaking not of absolute force
but af the relatie force of the dafferent parts
of the State

It follows from this double relation that the

proportion between the S

the prince and the people 1s by no means an
arbutrary idea but a necessary consequence of
the nature of the bedy politic It follows fur
ther that one of the extreme terms viz the
people assubject being fixed and represented
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the Sovereign and intermediate between
them

There 15 between these two bodtes this es-
sential difference that the State €xists by 1t
self and the government only through the
Sovereign Thus the domnang will of the
prince s or should be nothing but the gen
eral will or the law hus force 1s only the pub-
lic force cancentrated 1n his hands and a3
s00n as he tries to base any absolute and mde-
pendent act on his own authority the tie that
binds the whole together begins to be loos-
ened If finally the prince should come to have
a particular will more actne thap the wol of
the Sovereign and should employ the public
farce in his hands 1n obedrence to this paruc
ular will therc would be so to speak 590
S

by unity wh the o n

creases or dtmmushes the simple ratio does the
same and 15 changed accordingly From this
we see that there 1s not a single uruque and
absolute form of government but s many
governments differing n nature as there are
States differmg m size

If nd culing thus systém any one Wwere to
say that 1n order to find the mean proportion
al and gne form to the body of the govern
ment 1t 1s only necessary accordimg to me to
find the square root of the number of the peo-
ple Ishould answer that X am here taking this
number only as an mnstanice that the relations
of which I am speaking are not meastred by
the number of men aloné but generally by the
amount of acuon which1sa ofa

gns one nghtful and the other actual
the soaial union would evaporase mstantly
and the body poliue would be dissolsed
However 1n order that the government
may hive a true existence and a yeal life dis
tnguishing 1t from the bady of the State and
1n order that all its members may be able to
act 1n concert and {ulfil the end for which 1t
was setup 1t must have a particular personal
1ty asensibihity common to 1ts members and
force and will of 1ts own maksng for 1ts preser
vation This particular existence rmphes a5
semblics councils power and deliberauon
and decision nights titles and privileges be
longing exclusnely to the prince and making.
the office of magustrate more honotrable i

mulatude of causes and that further if to
save words I borrow for 2 moment the terms
of geometry I am none the less well aware
that moral quantiues do not allow of geomet
rical accuracy

‘The government 15 on a small scale what the
body politc which includes 1t 15 on a great
one It1samoral person endowed with certain
: - vor o< '

Bived 1ou LU d LUl plop HLOD Wil which
there 15 yet another accordmg to the atrange
ment of the magustracies ull an ndivisible
muddle term 1s reached 1€ a single ruler or
supreme magistrate who may be represented
1n the mdst of this progression as the unity
between the fracuional and the ordinal scries
Without encumbering ourselves with this
multiplication of terms let us rest content
with regarding government as a new body
within the State distinct {rom the people and

P as it 1s more Thedd
ficulties hie sn the manner of so ordenng this
subordmate whole within the whole thatitint
nio way alters the general constiution by af
firmation of us own and always dntinguishes
the particular force 1t possesses which 15 des
tined to ard 1n 1ts preservation from the pub
Lic force which 1s destined to the preservatiort
of the State and 1 a word 1s always ready t©
sacrifice the government to the people an
never to sacnifice the people to the governt
ment

Furthermore although the art:ficial body of
the government s the work of another artt
fiial body and has we may say only a bor
rowed and subordinate Iufe this does not pre-
vent 1t from being able to act with more of less
vigour or promptitude ot from beng 50 10
speak in more or Jess robust health Finally
without departing durectly from the end for
which 1t was mstituted 1t may deviate more or
less from it according to the manner of 1ts
constution



dental and particular relations by which the
State s2self 5 modified for often the govern
ment that 15 best in itself will become the most
Permucious of the relations in which 1t stands
base altered accordimg to the defects of the
body politic to whach 1t belongs

2 THE CONSTITUENT PRINGIPLE IN THE \ ARIOUS
FORMS OF GOVERNMENT

Toset forth the general cause of the above
differences we must here disunguish between
government and s prinaple as we did before
between the State and the Soveresgn

The body of the magistrate may be com
lp;osed of a greater or a less number of mem

<15 We said that the relation of the Sover
11 to the subjects was greater in Pproportiont
& the people was more numerous and by 2
¢ ‘ear analogy we may say the same of the rela
10D of the government to the magistrates
mB“f the total force of the government be
s 2Mways that of the State 15 invarable so
at the more of this force 1t expends on 1ts
own members the less 1t has left to employ on
the whole people
for ‘¢ more numerous the magstrates there-
ore the weaker the government This princt
Ple being fundamental we must do our best
tomake 1t clear
u nl" the person of the magustrate we can dis-
Iy Buish three essentially different wills first
h € Private will of the mdividual tendmg on
¥ 10 hus personal advantage secondly  the
omumon will of the magistrates which 15 tela
e solely to the advantage of the prince and
4y be called corporate will bemng general in
*elation to the government and particular
telation 1o the State of which the gosern
ment forms part and i the third place the
will of the people or the sovereign will which
% general ‘both 1n relation to the State re-
8arded a5 the whole and to the gosernment
tegarded as a part of the whale
In a perfect act of legislanon the imdrad
ual or particular will should be at zero_the
€orparate will belonging to the gosernment
should oecupy a very subardinate position
and consequently the general or sovere gn
will should always predomunate and should be
 sole gurde of all the rest

According to the natural order on the other
hand these daffcrent wills become more actine
R proportion as they are concentrated, Thus
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the general will 15 always the weakest the cor
porate will second and the mdividual will
strongest of all so that in the government
each member s first of all himself then a
magstrate and then 2 atzen—an an order ex
actly the reverse of what the social system re
quires

This granted if the whole government 1s1n
the hands of one man the partcuolar and the
corporate will are wholly united and conse

the will and as the absolute force of the gov
ernment 1s mvarzable it follows that the most
actrve government 1s that of one man
Suppose on the other hand we unite the
government with the legsslative authortty
and make the Sosereign prince also and all
= - [N

strong as 1t can possibly be Thus the govern
ment having always the same absolute force
will be at the lowest pot of its relatrie force
or actvity

These relations are mcontestable and there
are other considerations which sull further
confirm them e can see for mstance that
each magistrate ts more active in the body to
which he belongs than each estizen i that to
which he belongs and that consequently the
particular will has much more influence on
the acts of the government than on those of
the Sovereign for each magistrate 1s almost
always charged with some governmental func
tion while each atizen taken singly exer
cises no function of Sovere gnty Furthermore
the bigger the State grows the more its Teal
force increases though not m direct propor
ton toits growth but the State remaining the
same the number of magstrates may increase
to any extent without the government gun
1ng any greater real lorce for ats force 15 that
of the State the dimension of which remams
equal Thus the relatne force or activity of the
gosernment deereases while its absolute ar
real force cannot tncrease

I have Just proved that lle g nernment
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frrows temiss in proportion as the number of
the magsstrates wereases, and I previously
proved that, the more numerous the people,
the greater should be the repressne {orce.
From thus 3t follows that ihe relation of the
magistrates to the government should vary in
versely to the relanion of the subjects to the
Sovereign, that 15 to say the larger the State,
the more should the government be tightened,
50 thar the number of the rulers duminish 1
proportion to the increase of that of the peo-

ple

1t should be added that Tam here speaking
of the relative strength of the government,
and not of tsrectrtude for on the other hand,
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stitutson provided, and the Roman Empue
saw as many as eight emperors at once, with
out 1t beng possible to say that the Empue
way spht up Thus there 1s a point at which

. L . vt bt
State has citizens

There are even more for, as the govern
ment may also 1 certain aspeets be subdr-
vided 10to other parts, one administered 18
ote fashion and one 1n another, the combin2
non of the three forms may result in a mults
tude of mixed forms, each of which admits of

the more 1 the the nearer
the rorporate will comes to the general wall,
while, under a singie mapustrate the corpor
ate will 15, 33 ¥ sad merely a particular will
Thus what may be gamned on one ude 13 lost
on the other and the art of the legislator s 1o
know how to fix the pomt at which the force
and the wilf of the government which are al
ways 1n inverse proporuon meet 1 the rela
uon that 15 most to the advantage of the State

8 THIE DI ISION OF COVERNMENTS

We saw in the fast chapter what causes the
sar1ous inds or {orms of government to he
distinguished according to the number of the
members composing them it remains mn thiy
o thscover how the division 13 made

In the first place the Sosereign may com
mit the charge of the government to the whole
people or ta the majority of the people so that
more citizens are magistrates than are mere
private individuals, This form of government
1 called democracy

Or 1t may restrict the government to a small
number, so that there are more private ot
zens chan magustrates, and ths 1 named ares
tocracy

Lastly, it may concentrate the whole govern
ment i the hands of 2 sangle sagutrate o
whom all others hold thewr power This thud
form 15 the most usnal and 1s called mon
archy or yoyal goyernment

It should be remarked that 2}l these forms,
ot at least the first two admut of degree, and
even of very wade differences for democracy
may include the whole people, or may be e
stricted to half Anstocracy in its turn, may be
Testricted indefimnely from half the peaple
down 10 the smallest possible number Even
rayalty s suscepuble of a measure of distvi
bution Sparta always had two kings, as s con

ulupt by all the simple forms

some cases the best and in others the worst.

1f, 10 the different States the number of sit
preme magistrates should be in imerse yato
to the number of aitizens, 1t follows that, gen
erally, demoeritic government swits smail
States anstocratic government those of mddle
s17¢, and wonarchy great ones This rule 15w
mediately deducible from the printiple lad
down But it 15 impossible to count the nnd
merable circumstances whach may furnish ex
ceptions

4 DEmocRACY

Hz who makes the law knows better thar
any one else how 1t should be executed and
terpreted 1t seems then mpossible to have 2
better constituuion than that 1n which the ex
ecutsve and legrslative powers are umted, but
thus very fact renders the government i ce7
tain respects undequate because things whidt
should be distinguished are confounded, 2%
the prince and the Sovereign, bemng the samé
person form, 5010 speak no more than a gov
ernment without government

It 25 200 good for hor whe maker she Javs
10 execute them or for the body of the peopl
to tumn i1 atention away fvom a genessl
standpaint and devote 1t to particular abjects
Nothing 1s more dangerous than the influence
of private nterests 1n public affas, and the
abuse of the Jaws by the government 13 a Jess
evil than the corruption of the legnlaion
which 15 the mevitable sequef to a partcular
standpomt In such a case the State being al
tered mn substance, all reformation becomes
ympassible A people that would never risise
gavernmental powers would never mususe it
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dependence a people that would always gov
em well would not need to be governed

1i we take the term i the strict sense there
neser has been a real democracy and there
never will be It 1s agamst the natural order
for the many to govern and the few to be gov
emed It 15 unimagmnable that the people
should remamn contnually assembled to de
1ote their trme to public affairs and 1t 1s clear
that they cannot set up commusstons for that
purpose without the form of admunmstration
being changed

In fact 1 can confidently lay down as a
Prnaple that when the functions of govern
r“t:;:re shared by several tribunals the less
I\xlhornus sooner or later acquire the greatest
K 1ty if only because they are in a post

0n 10 expedite affairs and power thus natur
ally comes 1nto their hands
m;zt'sr:ﬂei how many condstions that arc diff

lky"lt:afan with ease know all the rest second
xnef;r Py simpliaaty of manners to prevent bus-
pren m:am multplying and rasing thorny
Tark oo ; ‘ncu alarge measure of equality 1n
Fghts a ortune  without which equality of
I b am?omy cannot long subsist last
s T 10 Juxury—for Juxury erther comes
o ror}‘ makes them necessary 1t corrupts
andihe : ‘z’nd poor the rich by possesston
1o so}:t nnr Y covetousness 1t sells the coun
gt and vamty and takes awJy from
one oy naD lh“s citizens to make them slaves
opmion er, and one and all to public
m:;‘;, ld! awhy 2 famous writer has made virtue
al tmer;nl prinaiple of Republies for
wirtue Buz‘mr tions could not evist without
Lo or want of the necessary distinc
‘mmmugr;at thinker was often inexact and
Greregn ol src‘ure and did not see that the
same ’aut onty being everywhere the
cvery well :l:ne prinaple should be found m
Tess nstituted State in a greater or
the So8Te¢ 1t 15 true according to the form of
hgowmment

mmmmﬂz“l;e added that there 15 no gosern
Glions oy Ject ta avil wars and intestine agt
ccaune m;:nocrauc or popular govexnment
comtmma’® lu none whuch has so strong and
orm on ‘;‘ndcncy to change to another
courage gor 1ch demands more wigilance and
such 3 con its mamtenance as 1t 15 Under
stite
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should arm himself with strength and con
stancy and say every day of his ife what a
virtnous Count Palztine! sard 1 the Diet of
Poland AMalo perrculosam Libertatem quam
guietum servitrum ?

Were there a people of gods their govern
ment would be democratic So perfect a gov
ernment s not for men

5 ARISTOCRACY

‘WE have here two quite distsnct moral per
sons the government and the Sovereign and
1n consequence two general wills one general
1n relation to all the atuens the other only
for the members of the admnstration Thus
although the government may regulate its 1n
ternal policy as 1t pleases it can never speak
to the people save 1n the name of the Sover
eign that 1s of the people stself a fact which
must not be forgotten

The first socreties governed themselves atis-
tocratically The heads of famulses took coun
sel together on public affaws The young
bowed without guestion to the authority of ex
penence Hence such names as pricsis elders
senate and gerontes The savages of North
America govern themselies m this way even
now and thewr government 1s admurable

But in proportion as artifical mequality
produced by insututions became predominant
over natural mnequality riches or power? were

atrician famihies made government

creatng p:
enators of

hereditary and there came o be s
twenty
There are then three sorts of aristocracy—

patural elecuve and hereditary The first 13

Besides the adiantage that lies 1a U ¢ de
n the tnwo powers 1t presents
ers hemng chosen for in poput
Jar government all the aitizens are born mag
wtrates but here magistracy I3 confined to a
few who become such only by election® By

unction berwee
that of 1ts memb:

1 The Pulatine of Focen father of the King of

Jand Duke of Lorratne
T prefer hiberty with danger to peace withslay
er

31t 1s clear that the word opi:
among the anaents not the best but

nce that the form of the
hould be segulated by

ymates meant
the mott

pos erfu
It 15 of great importa
of magistrates ¥
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grows remiss 1 proportion as the number of
the magustrates increases and I previously
proved that the more numerous the people
the greater should be the repressne force
From this 1t follows that the relation of the
magstrates to the government should sary in
versely to the relation of the subjects to the
Sovereign that is to say the larger the State
the more should the goscrnment be tightened
sa that the number of the rulers dimimish in
proportion to the mncrease of that of the peo-
le
P It should be added that I am here speaking
of the relative strength of the government
and notof its recutude for on the other hand
the more numcrous the magistracy the nearer
the corporate will comes to the general wil]
while under a single magrstrate the corpor
ate wall 15 as T smd merely a partcular will
Thus what may be ganed on one side 1s lost
on the other and the art of the legislator 18 to
know how to fix the point at which the force
and the will of the government which are al
Ways I inverse proportion meet in the rela
tion that 1s most to the advantage of the State

$ THE DIVISION OT GOVERNVENTS

‘WE saw 1n the last chapter what causes the
various kinds or forms of government to be
distinguished according to the number of the
members composing them 1t remains 10 this
to discover how the division 15 made

In the first place the Sorereign may com
mut the charge of the government to the whole
people or to the majority of the people so that
more citizens are magistrates than are mere
prwvate ndividuals Thus form of government
1 called democracy

Or 1t may restrict the government to 2 small
number so that there are more private ‘it
zens than magistrates and this 1s named aris
focracy

Lastly 1t may concentrate the whole govern
ment in the hands of a single magistrate from
whom all others hold their power This third
form 15 the most usual and 15 called mon
archy or royal government

It should be remarked that all these forms
or at Jeast the first two admit of degree and
even of very wide differences for democracy
may mclude the whole people or may be re-

vution bparta always had two kings asitscon
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stitution provided and the Roman Empre
saw as many as eight emperots at once wih
out 1t being possible to say that the Empue
was split up Thus there 1s a pomnt at which
cach form of government passes mnto the next,
and 1t becomes clear that under three compre
hensive denominations gosernment 3s really
susceptible of as many dierse forms as the
State h1s cinzens

There are cven more for, as the govem
ment may also In certain aspects be subd
vided into other parts one admunistered in
one fashion and one 10 another the combimna
tion of the three forms may result 1n a muly
tude of mixed forms each of which admits of
multiplication by all the ssimple forms

There has been at all umes much duspute
concerning the best form of government with
out conuderation of the fact that each 1510
some cases the best and m others the worst

If 10 the different States the number of s
Preme magistrates should be tn anyverse 1atio
to the number of citizens 1t follows that gen
erally democratic government suis smalt
States ahistocratic government those of middle
size_and monarchy great ones Thisrule mmd
mediately deducible from the prinaple Tau
down But 1t 15 impossible to count the mnt
merable esrcumstances which may furmsh €x
ceptions

4 DEMoOCRACY
Hz who makes the Jaw knows b“f" :hn:‘n

should be distnguished are confounded arn:
the prince and the Sovereign beng the sin
person form so to speak no more than a go'
ernment without goyernment Jaws
1t 15 not good for him who makes the ﬂu
10 execute them or for the body of the peop
to turn its attenuion away from 2 S“"“:
standpoint and devote 1t to particular obl““
Nothing 15 more dangerous than the mﬂl:lt"hc
of private mterests 1n public affairs an ;s!
abuse of the laws by the government 182 1:r
ewil than the corruption of the leguld Lar
which 13 the evitable sequel t0 2 partcy
standpomnt In such a case the State beng .
tered 1n substance all reformation bccoﬂ'l!e
umpossible A people that would never SISV
governmental powers would never misuse
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fent with t The best kings desire to be 1 2
position to be wicked if they please without
forfeiting their mastery political sermonisers
mav tell them to their hearts content that the
peoples strength bemng their own their first
interest 15 that the people should be prosper

ous numerous and formidable they are well
aware that this 1s untrue ‘Therr first persomal
anterest 15 that the people should be weak

wretched and unable to resist them I admut
that provided the subjects remmned always in
submission the prince s interest would mdeed
be that 1t should be powerful 1n order that 1ts
power being his own mught make hum for

mdable to his neighbours but this mterest
bewng merely secondary and subordinate and
strength being incompatible with submission

Princes naturally give the preference always to
the principle that 1s more to their immedsate
adantage This 1s what Samuel put strongly
before the Hebrews and what Machavellt has
dearly shown He professed to teach kmgs

but 1t was the people he really taught His
Prince 15 the book of Republicans !

We found on general grounds that mon
archy is swutable only for great States and ths
1 confirmed when we exanune 1t in atself The
ToTe humerous the public adminustration the
smaller becomes the relation between the
prince and the subjects and the nearer 1t
€omes to equality so that in democracy the
Tatio 1s unity or absolute equality Again as
the government 15 restricted 1n numbers the
T3l mcreases and reaches its maximum
when the government 1s 1n the hands of a sin
8l€ person There 1s then too great a distance
between prince and people and the State lacks
2 bond of union Ta form such a bond there
must be intermediate orders and princes per
s$onages and nobility to compose them But
00 such things suit a small State to which all
dlass differences mean ruin

I hov ever 1t 13 hard for a great State o be
well governed 1t 1s much harder for it to be
soby asingle man and every one knows what

Court 1t most clenrly portrays
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happens when kings substitute others for
themselves

An essential and mevitable defect which
will always rank monarchucal below the repub-
Iican government 1s that in a republic the
public voice hardly ever raises to the highest
positions men who are not enlightened and
capable and such as to fill them with honour
while 1n monarchies those who rtse to the top
are most often merely petty blunderers petty
swindlers and petty mtriguers whose petty
talents cause them to get into the highest po-
sitions at Court but as soon as they have got
there serve only to make their meptitude
clear to the public The people 15 far less of
ten mustaken 1n 1ts choice than the prince and
a man of real worth among the king s mims-
ters 1s almost as rare as a fool at the head ol a
republican goverament Thus when by some
fortunate chance one of these born governors
takes the helm of State 1n some monarchy that
has been nearly overwhelmed by swarms of

gentlemanly admmistrators there 1s nothing
but amazement at the resources he discovers
and his coming marks an era m his country s
hustor

For a monarchical State to have a chance of
being well governed 1ts population and ex
tent must be proportionate to the abilities of
1ts governor It 15 easier to conquer than to
rule With a long enough lever the workl
could be moved with a single finger o sustwn
1t needs the shoulders of Hercules Honever
small a State may be the prince 1s hardly ever
big enaugh for 1t When on theotherhan i 1
happens that the State 15 too small for its vl
er 1n these rare cases too 1t s 1ll governed To
cause the ruler constantly pursiung his e
designs forgets the nterests of the pe j i
and makes 1t no less wretched by musinng o 4
talents he has than a ruler of fess capy A{
sould make 1t for want of those he hul s
A kingdom should sotospeak expan iy

The disadvantage that 1sn ) 14y, -
archical government 1s the 1o by a4 em
tinuous successton whiek a1yl S
forms prevdesanunl b 1 0 000
When one king diey an i e d’
tions leave danger usirt lf"
storms and unless 1l ¢ ¢ 14’31!
edandupright s34l Fif e
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gtes with this kind of government intrigue
and corruption abound He to whom the State
has sold atself can hardly help selling 11 1n hus
turn and repaying himsell at the expense of
the weal. the money the powerf{ul have wrung
from hum Under such an administranon ve
nality sooner or later spreads through every
part and peace so enjoyed under a king 13
worse than the disorders of an

ROUSSEAU

BOOK 1t
forms of government where the prince 152l
ways the same causes the State to be always
shujting from prnaiple to prnaple and from
project to project Thus we may say that gea
erally if a court 15 more subtle 1 mtrnigue
there 13 more wisdom n a senate and Repub-
Iies advance towards their ends by more ¢on
sistent and better connidered pohares while

W hat has been done to present these enils?
Crowns have been made hereditary i certain
farmhes and an order of succession has been
setup to prevent disputes from ansing on the
death of kings That 1s to say the disadsan
tages of regency have beent put in place of
those of election apparent tranquillity has
been preferred to wise admumustration and
men have chosen rather to risk having chil
dren monstrosities oF srabecsles as Tulers 1o
having disputes over the chotce of goad kings
It has not been taken uito account that 1n so
exposing ourseives to the rsks this possibility
entails we are setting almost all the chances
agamst us There was sound sense 1n what the
younger Dionysius said to Jus father who re
proached hum for domng some shameful deed
byasking Did Iset you the example?  No
aunswered his son  but your father was not
3T

Everything conspires 1o take away from a
man who 15 st 1 authonty over others the
sense of justice and reason Muck trauble we
are told s taken to teach young princes the
art of reignang but thew education seems to
do them no good It would be hetter to begm
by teachmng them the art of obeying The
greatest kings whase praises hustory tells were
nat brought up to reign reigning 15 a science
we are never so far from prssessing as when
we have learnt too much of it and one we ac-
quure hetter by obeying than by commanding
“Nerm ydisssmus tdem ac brevissimus bonar
um malarumque rerum delectus cogitare quid
aut noluens sub alio prinape aut voluerss 3

Ope result of this lack of coherence 13 the
wcanstancy of royal gorernment wluch reg
ulated now on one scheme and naw on anoth
er accordmg to the character of the reigning
prince or thase who reqgn for him cannot for
long have a fixed object or a conwstent policy
—and this variabidity not found in the other

every sn a toyal mimistry creates 4
Tevolution in the State for the prinaiple com
mon to all mimisters and nearly all kings 13 to
do 1n every respect the yeverse of what was
done by their predecessnrs

This sncoherence further clears up a soph
ssm that 1s very famibar to yoyalst pohucal
writers not only is avil government likened
to domestic gorernment and the prince o the
father of a fasmly~this error has already been
refuted—but the prince 1s also freely credued
with all the virtues he ought to passess and s
supposed to be always what he should be This
supposition once made royal government 15
clearly preferable to all otheys because 1t 18
incontestably the strongest and to be the best
also wants only 2 corporate will more tn con
formty with the generalt will

Butaf according to Plato* the king by na
ture 1s such a rarity how often will nature
and {ortune conspire to give him a crown?
And af 1oyal education necessarily corrupts
those whao recenve 1t what is to be hoped from

P ¢ e

consider 1t as 1t 35 under princes who are M
competent orwicked for either theywill came
10 the throne wicked or incompetent or the
throne will make them so

These dificuluies have not escaped onr writ
ers who afl the same are not troubled by
them Theremedy they say 1510 obey wuhu\:l

s A i

a political book What are we to thunk of 2
doctor who promuses mivacles and whost
whole art 1s to exhort the sufferer 1o patience?
‘We know for ourselyes that we mnst put Op
with a bad government when ft 1s there the
question s how to find a good one

% MIRED COVERNMENTS
StricTLy speaking there 1s no such thing 28
tin the Statesman
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asttaple government An 1solated ruler must
base subordinate magistrates a popular gov
Sinment must have 2 head There 1 therefore
in the distnibution of the executrve power al
ways a gradation from the greater to the lesser
rumber with the difference that sometimes
the greater number 15 dependent on the small
@ andsometimes the smaller on the greater
Sometmes the distribuuion 15 equal when
auber the constiruent parts ate 1n mutual de
];:ndence as1n the government of Frgland or
. € authority of each section 15 independent
"; tmperfect as m Poland Tl fast form 15
a:d for 1t secures no unity in the government
the State 13 left without a bond of union
I;z Stmple or a mixed government the bet
ter? Bal geal witers are always debating the
zl\xx:suon “hich must be answered as we have
2dy answered a question about all forms
o government
bj::ple government 15 better in self just
o €1t 15 simple But when the executive
r T 15 not sufficiently dependent upon the
gulative Dovsne w1 v
dos

ple
be ¢
:’e; l‘h‘“* Parts have then no less authonty
e subjects while their division makes
::::;:II together less strong agamst the Sov
u.Thc same disadvantage 1s alto prevented by
h= 2ppomtment of mmtermedtate magistrates
*ho leave the government enure and have
e effect only of balancg the two powers
::'f,“‘“‘““‘"mg their respectve nghts Gov

hy

4

1sdond in afl demacracies In the first case the
BOenment 15 divided to make 1t weak it the
second ro make at strong for the maxma of
both strength and weakness are found 1n sim
Plegoiernments whule the mixed forms result
i a mean strength

8 THAT ALL FoRMS OF COVERNMENT PO NOT
SUIT ALL COUNTRIES
Listrry not being a fruit of all chmates 13
ot withtn the yeach of all peoples The more
this pringiple Jaid down by Montesquien 15
wnsidered the more its truth 5s ¢1t the more
113 combated the more chance 1s gisen to con
T 1t by new proals
10 41l the goveraments that there are the

~~—
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public persen consumes without produaing
‘Whence then daes 1t get what 1t consumes?
From kel B -

avil State can subsist only so long as men s la
bour brings them a return greater than their
needs

‘The amount of ths excess 15 not the same
1 afl countries In some it 15 considerable 10
others middling 1n yet others nil m some
even negatne The relation of product to sub
sistence depends on the fertillity of the climate
on the sort of labour the land demands on
the nature of 1ts products on the strength of
1ts mhabitants on the greater or less consump
tion they find necessary and on several fur
ther considerations of which the whole rela
tion 15 made ]

On the other side all governments are not
of the same nature some are less voracious
than others and the differences between them
are based on this second prinaple that the
further from their scurce the pubhic eonnbu
tions are removed the more burdensome they
become The charge should be measured not
by the amount of the mmpositions but by the
path they have to travel in order to get back
to those from whom they came When the ar
culativn 1s prompt and well-established 1t
does not matter whether vauch or hittle s pad
the people 1s always rich and finanaally
speaking allis well On the contrary howeser
ittle the people gives if that hutde does ot
teturn to1t it 15 s00n exhausted by giving con
tmually the State is then never nich and the
people 15 always a people of beggars

It follows that the more the ditance be
tween people and government nereases the
more burdensome tribute becomes thus 2
democracy the people bears the feast charge
an an anstogracy a greater chayge and wm
monarchy the werght becomes heaviest Mon
archy therefore suits only wealthy nations ar
wstocracy States of middling size and wealth
and democracy States that are small and poor

In fact the more we reflect the more we
find the difference between free and mon

-

creases a< the otf € grows weak finally m
stead of gorvern ng subjects to make them hap-
py despotsm makes them wretched tn order
o govern them
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We find then 1n every chmate natural
causes according te which the form of govern
ment which 1t requires can be assigned and
we can even say what sort of inhabitants 1t
should have

Uninendly and barren lands where the
product does not repay the labour should re-
main desert and unculuvated or peopled only
by swvages lands where men s labour brings
1n no more than the exact minmum necessary
to subsistence should be mhabited by barba
Tous peoples 1n such places all polity 1s impos-
sible Lands where the surplus of product over
labour 1s only middling are surtable for free
peoples those m 3 hich the sotl 1s abundant
and fertile and gives a great product for a it
tle labour eall for monarchical government
m order that the surplus of superfluities
among the subjects mav be consumed by the
Iuxury of the prince for 1t 1s better for thus ex
cess to be absorbed by the government than
dissipated among the mndividuals Iam aware
that there are exceptions but these excep-
tons themselses confirm the rule 1n that soon
er or Jater they produce revolusnions which re-
store things to the natural arder

General laws should always be distingmshed
from indnidual causes that may modify therr
effects Ifall the South were covered with Re
publics and all the North with despotic States
1t would be none the less true that i point of
chimate despotism 1s suitable to hot countries
barbanism to cold countries and good polity
to temperate regions I see also that the prm
ciple being granted there may be disputes on
1ts application 1t may be said that there are
cold countries that are very fertile and trop:
cal that are very unprodi e But
this difficulty exists only for those who do not
consider the question 1n all 11s aspects We
must as I have already said take labour
strength consumption ete 1nto account

Take two tracts of equal extent one of

which brings w five and the other ten If the
mhabutants of the first consume four and those
of the second mine the surplus of the first
product will be a fifth and that of the second a
tenth The ratio of these two surpluses will
then be mverse to that of the products and
the tract which produces only five will gne a
surplus double that of the tract which pro-
duces ten

But there 15 no question of a double prod
uct and I think no one would put the fertl y
of cold countries as a general rule on an
equaliry with that of hot ones Let us how
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ever suppose ths equality to exist let us af
you will regard England as on the same level
as Sialy and Poland as Egypt—further south
we shall have Africa 2nd the Indies further
north nothing at all To get this equahty of
product what 1 difference there must be 1n
nllage 1n Sicily there 1s only need to scratch
the ground 10 'England how men must toil*
But where more hands are needed to get the
same product the superflurty must necessanly
e less

Consider besides that the same number of
men consume much less in hat countnies, The
climite requires sobriety for the sake of
health and Europeans who try to Inne there as
they would at home all perssh of dysentery
and mdigestion “Weare says Chardim ar
nivorons anumals wolves 1n comparnison with
the Asiatics Some attribute the sobriety of the
Persians to the fact that their country 1s less
cultivated but 2t 1s my betel that therr coan
try abounds less in commodtties because the
nhabiants need less If their frugahty he
goes on_ were the effect of the nakedness of
the land only the poor would eat little but

throughout the kingdom They are very proud
of theyr manner of e saying that you hnve
only to look at their hue to recognise how far
1t excels that of the Chnistrans In fact the
Perstans are of an esen hue their shins are
fair fine and smooth while the hue of therr
subjects the Armenimns who Inve alter the
European fashion 1s rough and blotchy and
their bodies are gross and unwieldy

The nearer you get to the equator the less
people live on’ Meat they hardly touch Tice
maize cureur mllet and cassava are therr of-
dinary food There are n the Indies milhions
of men whose subsistence daes not cost a half
penny a day Even in Europe we find consid
erable dufferences af 1ppette between North
ern and Southern peoples A Spaniard will line
for a week on a German s dinner In the coun
trses tn 3 luch men are more vortcious luxury
therefore turns in the direction of consump-
tion In England luxury appears in a well
flled table m Italy you feast on sugar and
floners

Luury in clothes shows similar d fferences
In chimates i wh ch the changes of sexson ar¢
prompt and violent men have better and sim
pler clothes where they clothe themselves on
ly for sdornment what 1s striking s more
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thought of than what 15 useful clothes them
selics are then a Inxury At Naples you may
see‘:ianly walking 1n the Pausiippeum men m
RTINS S

nothing to fear from the air In Parisand Lon
don you desire to be lodged warmly and com
fortably 1n Madnid you have superb salons
but not 2 window that closes and you go to
bed 1n a mere hole
In hot countries foods are much more sub
stantial and succulent and the third differ
ence cannot but have an influence on the sec
ond Why are so many vegetables eaten m
Ttaly? Because there they are good nutritious
and excellent 1n taste In France where they
are nourished only on water they are far from
nutrinous and are thought nothing of at ta
ble They take up all the same no less ground
and cost at least as much pains to cultisate It
s a proved fact that the wheat of Barbary m
other respects inferior to that of France yields
much more flour and that the wheat of France
:n turn yields more than that of porthern
. n
1t
Dot 1n obviows disadvantage for an equal
product to contain less nounshment?
To alt these pounts may be added another
Yhuch at once depends on and strengthens
‘P"“ Hot countres need inhabitants Icsi

habitants the more difficult revolt becomes
because rapid or secret concerted action is 1m
Possible and the government can easily un
mask projects and cut communications but
the more a numerous people 1s gathered to-
gether the less can the government usurp the
Sovereign s place the people s leaders can de
Yiberate as safely i their houses as the prince
i eounat and the crowd gathers as rapidly 1
the squares as the prince s troops mn their quar
ters ‘The adsantage of tyrannical government
terefore lics m acung at great dstances
With the help of the rallymg points it estab-
tshes 1ts strength like chat of the lever ! Erows

IThis d trad ct what 1 said before
(Boot* 3 1O CORKTAT S aHntares of grett

- e
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with distance The strength of the people on
the other hand acts only when concentrated
when spread abroad 1t evaporates and 5s lost
hike powder scattered on the ground which
catches fire only grain by grain The least pop
ulous countrzes are thus the fittest for tyranny
fierce animals retgn only m deserts

09 THE MARKS OF A GOOD GOVERNMENT

THE question What absolutely 1s the best
government? 1s unanswerable as well as 1n
determinate orrather there are 23 many good
answers as there are possible combinations m
the absolute and relative situations of all na
tions

But if 1t 15 asked by what sign we may know
that a given people ss well or 11l governed that
1s another matter and the quesuon beng one
of fact admuts of an answer

It 1s not however answered because every
one wants to answer it m his own way Sub
Jects extol public tranquillity cstizens indrid
ual liberty the one class prefers secunity of
possessions the other that of person the ane
regards as the best government that which 1s
most severe the other maintains that the mld

- tad

the one 1s content if money arcylates the oth
er demands that the people shall have bread
Even 1f an agreement were come to on these
and smitar pomts should we have got any
further? As mora! qualitses do not admit of ex
act mexsurement ageement about the mark
does not mean agreement about the valuaton
For my part 1 am continually astonished
that 2 mark so simple 1s not recognised or
that men are of 50 bad fanh as not 10 admat st
i hat 15 the end of political association? The
presenation and prosperity of 1ts members
And what 1s the suvest mark of their presersa
tion and prospenity? Their numbers and pop-
ulation Seek then nowhere else this mark that
1s 1 dispute The rest being equal the gov
ernment under which without external aids
without paturalisation or colonies the atizens
increase and muluply most 1s beyond ques-
trom the best The govcrnment under which a
people wanes and dummishes 1s the worst. Cal

the other
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culators, at 12 left for you 1o count to measure,
to compare

10 THE ABUSE OF GOVERNVENT AND ITS
TENDENCY TO DEGENERATE

As the particular will acts constantly in op-
positzon to the general will the government
contnually exerts 21self agawnst the Soverengn
ty The mreater this exertion becomes the
more the constitution changes and as there s
in this case no other corporate will 1o create
an equbbrnum by resistng the will of the
prince sooner or later the prince youst inevs
tably suppress the Soyereign and break the so-
cial treaty This 1s the unavoidable and inher
ent defect which, from the very birth of the
‘body politic, tends ceaselessly to destroy 1t as
age and death end by destroying the human
body

') Qn the same prmclg!c I rshmﬁd ‘bc {ﬁdg@d

fay down the vuigar interest that makes their
wrters speak? No whatever they may say when
rer p julil Fhe P

States A hiaif storm lays several cantons waste buy
1€ tarely makes a fomine Outbreaks and il

S L
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There are two generarwourses by which gov
ernment degenerites re  when it underocs
contraction or when the State 13 dissohed

Government undergoes contraction when
1t passes from the many to the few, that i
from democracy to anstocracy, and from ans
tocracy to royalty To do so s s natural pro-
pensity * 3 at took the backward course from
the few to the many 1t could be sad that 2t
was relaxed but this inverse scquence a5 3m
possible

2The slow lormaton and the progress of the
Republic of Vensce in its Jagoons are 2 notablen
stance of thit sequence and s mml‘:m 3"'.‘.',“;

that they were i no sense sosereigns

A case certarm to be cked aganst my siew is chat
of the Roman Republic which, 3t w1l be sd fol
Iowed exactly the opposite tourse, and passed
from monarchy 1o anstoeracy and from anstec
r?cy to democracy 1 by no means take this view
of 3t

ment of the tribunate only then was there a true
government and a veritable democracy In fact
the people 1 as then not only Sovetaign but atso
magistrate and judge the senate was only a sub
ordinate mhuna_‘l to temper and concentrate |h:
Pty o e e b o

Trom thar pewt the gorernment folloned s
i v

patrictany and plebeans and even in the body
of tnbunes when they began 1o usurp an actsve
€unction for names do not affect facts and when
the people bis yulers who govern for it what
ever name they bear the gavernment 18 an anstot
racy
The abuse of anstocracy led to_the cvil wars
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Indeed governments mever change their
form except when ther energy 1s exhausted
and leaves them too weak o keep what they
base If 2 government at once extended s
sphere and relaxed its stungency ats force
vould become absolutely ml and 1t would
persist still less It 15 therefore necessaty to
wind up the spring and ughten the hold as 1t
gnes way or else the State 1t sustamns will
come 1o priek

The dusolutron of the State may come
aboutn either of two ways

Tirst when the prince ceases to admmister
the State 10 accordance with the laws and
vsarps the Sovereign power A remarkable
change then occurs ot the government but
the State undergoes contraction 1 mean that
the great State 15 dissolved and another 15
formed within 1t composed solely of the mem
bers of the government which becomes for
the rest of the people merely master and ty
nant So that the moment the government
usurps the Sovereignty the social compact 1
broken and all private azens recover by
fight their natural liberty and are forced but
natbound to obey

The same thing happens when the members
of the government sy erally usurp the power
they should exercise only as 2 body this 15 as
Breat an mfraction of the laws and results in
©ven greater disorders There are then so to
speak sewm w o~ = ' A= e
a

1

goverament whatever 3t 1s bears the comimon
rame of gnarchy To distingussh democracy
degencrates into ochlocracy and anstocracy
into ohigarchy and I would add that royalty
degenerates into tyrannty but this last word 15
ambiguous and needs explanation

In vulgar usnge 2 tyrant ss a king who gov
€ms \iolently and without regard for justice
and law In the exact sense a tyrant is an 1
dividual wha arrogates to himself the royal au
tRonity without having a night 1o 18 This 15
how the Greeks understood the word 1y
Tant  they applied 1t nduferently to good
and bad princes whose authority was not le-
gtimate ! Tyrant and usurper are thus per

ren_ PR
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fectly synonymous terms

In order that I may give different things
different names I call him who usurps the
royal authority a fyrant, 2nd Jum who usurps
the soverergn power a despot ‘The tyrant s he
who thrusts humself 1n contrary to the laws to
govern in accordance with the laws the des
pot 18 he who sets himself above the laws
themselves Thus the tyrant cannot be a des-
pot but the despot 1s always a tyrant

11 THE DEATH OF THE BODY POLITIC

Sucs 1s the natural and nevitable tendency
of the best constituted governments If Sparta
and Rome pertshed what State can hope to
endure for ever? If we would set up a long
lived form of government let us not eien
dream of makng 1t eternal If we are to suc
ceed we must not attempt the 1mpossible or
flatter ourselves that we are endowing the
work of man with a stability of which human
conditions do not permit

The body politic as well as the human
bodv begins to die as soon as st 1s born and
carries n tself the causes of ats destruction
But both may have a constitution that 1s more
or less rabust and suited to presenve them a
longer or a shorter ume The constitution of
man 1s the work of natare that of the State
the work of art It 15 not m men s power v
prolong theit own lises but 1t s for them to
prolong as much as possible the Iife of the
State by giving at the best possible constitu
tion The best consurtuted State will have an
end but 1t will end later than any other un
less some unforeseen accident brings about 1ts
untimelv destruction

“The hife principle of the body politic hies 1y
the sovereign authortty The legslative pawer
15 the heart of the State the executive power
15 1ts bran which causes the movement of all
the parts The bram may become paralyscd
and the mndnidual sull live A man may re-
main an 1mbecile and Iive but as soon as the
heart ceases to perform uts functions the ani
mal 1s dead

“The State subsists by means not of the laws
but of the legislatine poner Yesterday slaw is

SRR T e § PRe e Ahat tha fnrmer

1
1
Anstotle s disunction that from the very begin
fng of the world there has not yet been a
singie fang

i
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not binding today but silence 1s taken for
tacit consent and the Soverergn s held to con
firm 1ncessantly the Jaws it does not abrogate
as st ight All that st has once declared stself
to will st wills always unless it revokes its dec
laration

Why then 1s so much respect pad to old
Iaws? For this very reason We must believe
that nothung but the excellence of old acts of
will can have preserved them so long if the
So crexgn had not recognused them as through
out stutary 1t would hive revoked them a
thousand times This 1swhy so far from grow
mg weak the laws continually gan new
strength 1n any well constituted State the
precedent of antiquaty makes them duly mare
venerable while wherever the laws grow weak
as they hecome old  thes proves that there 1s
no longer a legislatne power and that the
State 15 dead

12 HOW THE SO\FRTICN AUTHORITY MAINTAINS
ITSCLE

Tue Sorereign honving no force other than
the legislatnne power 1cts only by means of the
Iaws and the laws being solely the wuthentic
acts of the general will the Soverergn cannot
act save when the people 1s assembled The
people in assembly I shall be told s a mere
chimera Itissoto day but two thousind years
ago 1t was not so Hlas man s mature changed?

The bounds of possibility in moral matters
are less narrow than we magine 1t 15 our
werknesses our vices and our prejudices that
confine them Base souls have no belief m
great men vile slases smule in mockery at the
name of liberty

Let us judge of what can be done by what
has been done T shall say nothing of the Re
publics of ancient Greece but the Roman Re
public was to my mind a great State and the
town of Rome a great town The l1st census
showed that there were in Rome four hundred
thousand eitizens capable of bearing arms and
fhetast computatron of the populauon ol the
Empire showed over four mullion citizens ex
cluding subjects foreigners women children
and staves

What dufficulties mught not be suppased to
stand m the way of the frequent assemblage
of the sast population of this capital and 1ts
neighbourhood et few wecks passed wethout
the Roman people being m assembly and
even being so several times It exerctsed not
only the rights of Sovereignty but also a part
of those of government It dealt with certain
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matters and judged certan cases and this
whole people was found in the public meet
1ng place hardly less often as magistrates than
as atizens

I we went back to the earliest fustory of ma
trons we should find that most ancient gov
ernments even those of monarchical form
such as the Macedon1n and the Frankish had
similar councils In any case the one mcon
testable fact I have grien 1s an answer to all
difficulties 1t 1s good logic to reason from the
actual to the posstble

13 THE SAME (continued)

It 1s not enough for the assembled people
to ave once fixed the constitution of the State
by giumng 1ts sanction 1o a body of law 1ts
not cnough for st to have set up a perpetual
government or provided once for all for the
election of magistrates Besidles the extraords
nary assemblies unforeseen circumstances my
demind there must be fixed periodrcal assem
blies which cannot be abrogated or prorogued
so that on the proper day the people 1s legit
mately ealled together by lnw without need of
any formal summoning

But apart from these assembhes author sed
by their date alone eyery assembly of the peo-
ple not summoned by the magistrates ippoint
ed for that purpose and in accordance with
the preseribed forms should be regarded as
unlawful and all ats acts as null and voud be
cause the command to assemble should stself
proceed from the law

The greater or less frequency with which
lawful assemblies should occur depends on 5o
many constderitions that no exact rules 1bout
them can be given It can only be sud gener
ally that the stronger the government the
more often should the Sovereign show atself

Tius 1 shall be told may do for a single
town butwhatis to be done when the State in
cludes several? Is the sos erergn authority to be
divided? Or is 1t to be concentrated in a single
town to which all the rest are made subject?

Neither the one nor the other Ireply First
the sorererzn wthority s one and smple and
cannot be divided without berng destroyed In
the second place one town cannot any more
than one natton legrtumately be made subject
to wother because the essence of the body
poliic Lies 1n the reconclration of obedience
and liberty and the words subject and Sover
eign are identical correlatives the dea of
which meets in the stnple word  citizen

I answer further that the union of several
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towns in a single ety 1s always bad and that,
Hf we wish to make such a unton we should
fot expect to avoid its natural disadvantages
Ras useless to bring up abuses that belong to
great States agamnst one who desires to see
only small ones but how can small States be
gnen the strength to resist great ones as for
metly the Greek towns resisted the Great
King and more recently Holland and Switzer
Tand have resisted the House of Austria?

Nevertheless 1f the State cannot be reduced
fo the nght Uimuts there remans still one re-
source this1s to allow no capital to make the
seat of government move from town to town
and toassemble by turn 1n each the Provincral
Estates of the country

People the terntory evenly extend every
where the same rights bear to ev ery place m
itabundance and hife by these means will the
State become at once as strong and as well gov
erned as possible Remember that the walls of
towns are built of the ruins of the houses of
the countryside For every palace I see raised
mn the caprtal my minds eye sees a whole
country made desolate

34 THE SAME (continued)

Tz moment the people 15 legitimately as
sembled as a sovereign body the yurisdiction
of the government wholly lapses the executive
Power 1s suspended and the person of the
meanest eitizen 15 as sacred and nviolable as
that of the firse magstrate for i the presence
of the person represented Tepresentatives no
fonger exist Mot of the tumults that atose in
the comutra at Rome were due to ignorance or
neglect of thig rule The consuls were 1n them
metely the presidents of the people the rib-
Hnes were mere speakers ! the senate was noth
lug at all

These intervals of suspension during which
the prince recogmses or ought to recognisc an
3ctual supenior have always been viewed by
hiw wath atarm and these assemblies of the
People which are the aegts of the body politte
and the curb on the government have at all
tumes been the horror of rulers who therelore
Never spare pains objections duf culties and
Promises to stop the auzens from having
them When the citszens are greedy cowardly,
and pusillautmous 1nd love ease more than

oot 1 PP (RSP,
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liberty they do not long hold out agamst the
redoubled efforts of the government and thus
as the resisting force mcessantly grows the
soverergn authority ends by disappearing and
most cities £all and perish before their time

Rut betueen the soveregn authonty and ar
bitrary government there sometmes nter
venes a mean power of which something must
be said

15 DEPUTIES OR REPRESENTATIVES

As soon as public service ceases to be the
chuef business of the ciuzens and they would
rather serve with their money than with their
persons the State 1s not far from yts fall WWhen
1t 13 pecessary to march out to war they pay
troops and stay at home when 1t 1s necessary
to meet in counal they name deputies and
stay at home By reason of idleness and
money they end by having soldiers to enslase
ther country and representatives to sell 1t

It 15 through the hustle of commerce and
the arts through the greedy self interest of
profit and through softness and love of amen
stees that personal services are seplaced by
money pavments Men surrender a part of
their profits 1n order to have time to increase
them at lensure Make gifts of money and you
will not be long without chains The word fi
nanee 1s a slavish word unknown in the aty
state In a country that is truly free the at
zens do everything with their own arms and
notlung by means of money so far from pay
g to be exempted from thesr duties they
would esen pay for the privlege of fulfitling
them themselves 1 am far from taling the
common view I hold enforced labour to be
less opposed to liberty than taxes

The better the cansutution of a State rs the
more do public affaurs encroach on private in
the mmds of the aiuzens Private affairs are

Jar cares Tn a well-ordered citv every man flies
to the assemblies under a bid goscrament ne
one cares to stiT 3 step to get to them because
no one 1s interested 1n what happens there
becuse 1t 1s forescen that the general will witl
not prevul and lastly because domestic ¢ares
are all absorbing Good laws lead to the mak

ing of better oncs bad ones bring about
worse \s so0n as aty man says of the affars of
the State I8 hat does 1t malter to me? the State

mav be gnen up for Jost
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The luhewarmness of patriotism the activt
ty of private inteyest the vastness of States
conquest and the abuse of government sug
gested the method of having deputies or rep-
resentatives of the people n the national as-
semblies These are what in some countries
men hase presumed to call the Third Lstate
Thus the indvicunl interest of two orders 15
put first and second  the public interest occu
pies only the third place

Sovercignty for the same reason as makes 1t
maltenable cannot be represented it lies es
sentially m the general will and will does not
admit of representation 1t 1s either the same
or other there 1s no intermeduate possibility
The deputies of the people therefore are not
and cannot be 1ts representatives they are
merely ats stewards and can carry through no
defimtrve acts Exery law the people has not
ratified 1 person s nutl and void—1s 1n fact
not a law The people of England regards it
self as free butat1s grossly mustaken 1t1s free
only during the elcction of members of par
hament As soon as they are clected slavery
overtakes 1t and it 15 nothing The use 1t
makes of the short moments of liberty it en
Joys shows indeed that 1t deserves to lose them

The 1dea of representation 15 modern 1t
comes to us from feudal government from
that 1niquitous and absurd system which de
grades humanity and dishonours the name of
man In ancent republics and even in mon
archies the people never htd representatives
the word 1tsell was unknown Tt s very smgu
Iar that 1n Rome where the tribunes were so
sacrosanct 1t was never even imagined that
they could usurp the functions of the people
and that 1 the mudst of so great a mulutnde
they never attempted to pass on their own au
thority a single plebiscitum We can how ever
form an 1dea of the difficulues caused some
umes by the people being so numerous from
what happened 1n the time of the Gracchy
when some of the ciuzens had to cast their

VL people everythung was given ats gust
value 1ts Iictors were allowed to do what yts
tribunes would never have dared to attempt
for 1t had ne fear that its hictors would uy to
represent at

To explain howeser in what way the b
unes dud sometimes represent 1t 1t 1 enough
to concewve how the government Tepresents
the Sovereign Law bemg purely the declara
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tion of the general will it 1s clear that i the
exercise of the Jegislative power the people
cannot be represented but 1n that of the ex
ecutive power, which 13 only the force that1s
applied to give the law effect 1t both can and
should be represented W e thus see thatif ne
looked closely 1nto the matter we should find
that very few nations have any laws However
that may be 1t 1s certain that the tribunes
possessing no executine power could never
represent the Roman people by nght of the
powers entrusted to them but only by usurp
mg those of the senate

In Greece all that the people had to do 1t
id for atsell 1t was constantly assembled in
the public square The Greeks lined ma m;l(}
PO . ' .

how can you preserve the same nghts? Your
severer chimates add to your needs ! for half
the year your public squates are uninhabita
ble the flatness of your languages unfits them
for being heard 1n the open air you sacrifice
more for profit than for Liberty and fear slav
ery less than poverty

What then? Is hiberty maintained only by
the help of slavery? It may be so Extr:me:
—. T oae h L - ' -

W WUl we Gin only keep our liverty at oul
ers expense and where the citizen can be per
fectly frec only when the slave 15 most a slave
Such was the case with Sparta As for you
modern peoples you have no slaves but you
are slives yourselves you pay for ther liberty
with your own It 1s tn vain that you boast of
thts preference 1 find m 1t more cowardice
than humanity

I do not mean by all thus that 1t 1s necessary
to have slaves or that the night of slavery 18
legrtumate I am merely giving the reasons why
modern peoples believing themselves to be
free have representatises while ancient peo
ples had none Inany case the moment a peo-
ple allows 1tself to be represented 1t is nO
long [ree 1t no longer exists

All things considered I do not see that st 1s
possible henceforth for the Sovereign to pre-
serve among us the cxerase of its nights un
Tess the Gty 18 very small But f 1t 1s very small

1To adopt 10 col § countnes the Juxury and ef
ferminacy a?!he East 15 to desire to subrmt to 1ts
cta ns it §3 in leed to bow to them far more 1n
cvitably m our case than in theirs
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st will be conquered? No I will show later on
fow the external strength of a great peoplet
may be combined with the convenient pohty
and good order of a small State

16 THAT THE INSTITUTION OF GOVERNMENT IS
NOT A CONTRACT
TuE legistati e power once well established
the next thing 15 to establuh similarly the ex
ecutive power for thus latter which operates
only by particular acts not being of the es

tell what was law and what was not and the
body politic thus disfigured would soon fall 2
Preytothe siolence st was nstituted to prevent

Asthe cstizens by the social contract are all
equal 2l can presextbe what all should do but
7m0 one has a night to demand that another
shall do what he does not do humself It 13
strictly this night whach 1s ;ndispensable for
gwing the body pohtic Life and movement
that the Sovereign n nstituting the govern
ment confers upon the primce

It has been held that this act of establish
ment was a contract between the people and
the rulers 1t sets over itself —a contract i
which conditions were lard down between the
two parties binding the one to tommand and
the other to obey It will be admutted I am
sure that this 1s an odd kind of contract to en
;‘t:]:]mu But let us see 1f this view can be up

Tirst. the supreme authonty can no more be
modifed than st can be ahenated to Limitst1s
todestroy it It 1s absurd and contradictory for
the Sovereign to set a supenor over itsell to
bind wtself to obey a master would be to returm
1o absolute Iiberty

Moreorer 1t 15 clear that this contract be
tween the people and such and such persons
»ould be a particular act and from thisis fol
Jows that 1t can be nesther a law nor an act of
Sovereignty and that consequently 1t would
be tlegitimate

115 plain too that the contracting parties1n
relation to each other would be under the law
of nature alone and wholly without guarant
tees of their mutual undertakings 2 posinon

by - ks
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wholly at varance with the avil state He who
has force at lus command bemng always n 2
position to control execution 1t would come
to the same thing if the name contract were
guen to the act of one man who said to an
other I give you all my goads on conditton
that you give me back as much of them as you
Pplease

‘There 1s only one contract m the State and
that 15 the act of association which 1n atself
excludes the existence of a second It 351mpos
stble to concerte of any public contract that
would not be 4 violation of the frst

17 THE INSTITUTION OF GOVERNMENT
13 han ha M ha

others—the establishment of the law and its
execution

By the former the Sovereign decrees that
there shall be a gosernmg body established 1n
thus or that form this act 1s clearly a faw

By thelatter the people nominates the sul
ers who are to be entrusted with the govern
ment that has been established This nomna
tion berng a particular act is clearly nota sec
ond law but merely a consequence of the first
and a function of government

The difficulty 15 to understand how there
can be a governmental act before gov ernment
exusts and how the people which 1s only Sov
eresgn or subject can nnder ceruun twcum:
stances become a pn‘nce oLr mngl!lmlt‘ .

plished by a sudden conversion of Sovereignty
mto demncracy so that without sensible

C e — amat hedaw

on certun occasions the Lower Heouse te-
- -~ ~ PAN

»

mons the result of its proceed ngs i Grand
Commttee and debates oser agmn under one

Va
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name what 1t has already settled under an
other

It1s indeed the peculiar advantage of dem

establishes mn the name of the Sovereign the
government that s prescribed by law and
thus the whole proceeding 1s regulr It s im
possible 1o set up government m any other
manner legitimately and in accordince with
the pringiples so far Jaid down

18 How TO CHECR THE USURPATIONS OF
GOVERNVENT

WHAT we hate just said confirms Chapter
16 and makes 1t clear that the mstitutron
of government 1s not a contract but a aw
that the deposttanies of the executive power
are not the people s masters but its officers
that 1t can set them up and pull them down
v hen 1t ikes that for them there 13 no ques
tion of contract but of obedience and that in
taling charge of the functions the State 1m
poses on them they are doing no more than
fulfithing their duty as citizens without having
the remotest Tight to argue about the cond:
tions

W hen therefore the people sets up an he.
reditary gosernment whether 1t be monarch
cal and confined to one family or arstocratic
and confined to a class what 1t enters into 1s
not an undertaking the admumistrauon 1s
gren a provssional form unul the people
chooses to order it otherwise

It 15 true that such changes are always dan
gerous and that the established goyernment
Sh(l“ld never be touched except when st comes

no more bound to leave cvil authoniey m the
hands of uts rulers than military authonty 1n
the hands of its generals

]llls‘also true that 1t 1s tmpossible to be too

should be made to the untoward possibalaty
than cannot in the strictest logic be refused
1t From thus obligation the prince dernes a
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great advantage 1n preserving his power de
spite the people without it being posstble to
say he has usurped it for seeming to aval
humself only of his nights he finds 1t very easy
toextend them and to prevent under the pre-
text of keeping the peace assemblics that are
destined to the re-establishment of order with
the result that he takes adsantage of a silence
he does not allow to be broken or of irregu

lanities he causes to be commutted to assume
that he has the sapport of those whom lear
presents from speaking and to punish those
ssho ddare to speak Thust was that the decem
wvirs first elected for one year and then kept on
1n off ce for a second tried to perpetunte their
power by forbidding the comitia to assemble

and by this easy method every government 1
theworld once clothed with the public power

sooner or later usurps the soseretgn authority

The pertodical assemblies of which I have
already spoken are designed to prevent or
postpone this calamity tbove all when they
need no formal sustmoning for in that case
the prince cannot stop them without openly
declaning bimself a law breaker and an enemy
of the State

The opening of these assemblies whose
sole object 15 the mantenance of the social
treaty should always take the form of puttng
two propositions that may not be suppressed
which should be voted on separately

The fisst1s  Does 1t please the Sovereign to
preserve the present form of government?

The second 15 Does 1t please the people to
leave 1ts admunistratson 1n the hands of those
who are actually 1 charge of 1t?

I am here assurung what I thik I have
shown that there 15 1n the State no funda
mental law that cannot be revoked not ex
cluding the social compact atself for if all the
citizens assembled of one accord to break the
compact 1t 1s 1mpossible to doubt that 1t
would be very lemitimately broken Grotius
even thinks that each man can renounce his
membership of ks own State and recover his
natural hiberty and his goods on leayving the
country ! It would be tndeed absurd if all the
ctizens 1n assembly could nat do what each
can do by humself

1Frouded of course he does not leve to escape
hus ot ! gat ons and 1void ! aving to serve hes coun
try 1n the hour of need ght 1n such a case
would be criminal and pumshal le and v ould be
not withdras al but desertion
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1 THAT THE CENERAL WILL 15 INDESTRDCTIBLE
As long as several men 1n assembly regard

interests  the common good 1s everywhere
dearly apparent and only good sense 1s need
edto percerve 1t Peace unity and equality are
the enemies of polinical subtleties Men who
are uprsght and sumple are difficult to decene
becase of thesr simplicity lures and ingen
sous pretexts fail to impose upon them and
“1‘?,;} are nat even subtle enough to be dupes
en among the happrest people i the
world hands of peasants are seen regulating
3ffaws of State undey an oak and always act
g wisely can we help scorning the mgentous
methods of other nations which make them
sclves 1ltustrious and wretched with so much
art and mystery?
A State so governed meeds very few laws

ready fett and there 18 no question of factions
or intrigues or eloguence 1 order to secure
the passage mnto law of what every one has al
Teady decsded to do as soon as he 1s sure that
the rest will act with him

‘Theornists are led mto error hecause seeng
only States that have been from the beginning

- 1

clever rascal or an insmuating spedker 1 8
get the people of Pars or London to beheve

ey do not know that Gromywell would have
becnputto thebells by the people of Berne
and the Duc de Beaufort on the treadmill by
the Genevese

But when the social bond begins to be re-
lared and the State o grow weak when par
ticular intewests begin to make themselves felt
and the smaller societies (o exercise an infle
ence over the larger the comméon oterest
thanges and finds opponents opimion is no
longer unanimous the general will ceases ta
be the wil} of all contradictory siews and de

bates arse and the best advice 13 not taken
without guestson

a e

will 15 exterminated or corrupted? Not at all
Te e and vaze

en

wh

v est
sees cleatly that he cannot entirely separate
thean but lus share m the public mishaps
L e dn he avclisive

of changing the state of the question dua
answermg something different from  what
he 1s ashed Instead of saying by Ius rote
Tt 15 to the advantage of the State  he says
It 35 of advantage ta this or that man or
paxty that this or that view should prevail
Thus the law of public order in assemblics 1s
« ham 11 & neneral
! .
the simple right af soting 1n every act o1 suy
eretgnty—a nght which no an¢ can take from
the citzens—and also on the night of stating
sews making proposals diiding and discus-
sz which the government 1s always most
. Pt

single work
2 Lotng
It may be secn from the Tast chapter that

the way n which general business 1s managed
may ge a clear enough mdication of the ac

a
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tunl state of morals and the health of the body
poliuc The more concert reigns in the 1ssem
blies that is the nearer opruon approiches
unammity the greater s the domnance of
the general will On the other hand long de
bates dissensions and tumult proclaim the as
cendancy of particular interests and the de-
cline of the State

Tlis seems less clear when two or more or
ders enter mnto the constitution as patricians
and plebejans did at Rome for quarrels be-
tween these two orders often disturbed the
comitia even m the best d1ys of the Republic
But the exception 1s rather apparent than
re1l for then through the defect that 1s in
herent 1n the body politic there were so to
speak two States i one and what 1s not true
of the two together 1s true of either separately
Indced even in the most stormy tumes the
plebisaita of the people when the Senate did
not interfere with them always went through
quietly and by large majonities The atizens
having but one interest the people had but a
single will

At the other extremty of the aircle una
nity recurs this 1s the case when the at
zens having fallen into servitude have lost
both lLiberty and will Tear and flattery then
change votes into acclamation deliberation
ceases and only worship or malediction 1s left
Such was the vile manner i which the senate
expressed 1ts views under the Emperors It did
so sometimes with absurd precautions Tacitus
obseries that under Otho the senators while
they heaped curses on Vitellius contrived at
the same ume to make a dealening notse s
order that should he ever become their mas
ter, he might not know what each of thern had
said

Anthn o - '

ats decline

There 1s but one law which from its nature
needs unanumous consent Thus 1s the social
compact for civil association 1s the most vol
untary of all acts Every man being born free
and his own master noone under any pretext
whatsoever ean make any man subject with
out his consent To decide that the son of a
slave 15 born a slave 1s to decide that he 1s not
born a man

If then there are opponents when the social
compact 1s made thetr opposition does not i
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salidate the contract but merely preents

dwell withmn 1ts ternitory 15 to submit to the
Sovereign !

Apart from this primitve contract the sote
of the majority always binds all the rest This
follows from the contract atself Bt 1t 15 asked
how a man can be both free and forced to
conlorm to wills that are not hus own How are
the opponents at once free and subject to laws
they have not agreed to?

I retort that the question 1s wmngly‘puf

constant will of all the members of the State 1s
the general will by virtue of 1t they are aitt
zens and free ! When 1n the popular assembly
alaw 1s proposed what the people 1s 1sked 13
not exactly whether 1t approves or rejects the
proposal but whether 1t1s in conformity with
the general will which 1s their will Lach man

n gving hus vote states s opiion on that
pomnt and the general wall1s found by count
g votes When therefore the opimion that 1s
contrary to my own prevails this proves ne

ther raore nor less than that I was mistaken

and that what T thought to be the general will
was not so If my particular opinion had ear

ried the day I should have achieved the op-
posite of what was my will and 1t 1s 1 that
case that I should not have been free

“This presupposes indeed that all the quali
tres of the general will stll reside 1n the ma
Jority when they cease to do so wl’l::lev:rjlde

m public deliberation I have adequately
pointed out the practicrble methods of avoid
ing thus abuse and I shall have more to say of
them later on I have also given the principles

1 This st ould of course be understood W ayplr
ng to a free Stute for elsewhere fam ly gools
lack of a refuge necessity or violence may deta
amanina counlr?’ agunst hsy 11 and then his
dwell ng there no Jonger by 1eself xmpl es 11s con
sent to the contract or to its violation

TAt Genoa the word Liberty may be read over
the front of the prisons an 1 on the chains of the
galley stases Th s appl cat on of the dev cesgood
and just It 1s sndeed only matefictors of all &
tates who prevent the aitizen from being free Ta
tie country n %1 ch all such men were 0 the
galleys the most [ erfect | berty would be enjoyed
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© sltdys uuaiimity but between equality and

the needs of the body politic

There are two general rules that may serve
foregulate this relation First the more grave
nd mportant the questions discussed  the
nearer shauld the opinion that 3s to prevail
2pproach unarumity Secondly the more the
matter i hand ealls for speed the smaller the
Prescribed difference 1o the numbers of votes
oy be allowed to become where an mstant
deaisian has to be reached a majority of one
vote should be enough The first of these two
Tules seems more 1n harmony with the laws
and the second with practical affarrs In any
€% 1t 13 the combination of them that gLves
the best Proportions for determining the ma
Jonty necessary

3 ELecTions
Inthe elections of the primce and the magrs
trates whch ave as T have said complex acts
there are two possible methods of procedure
tho ce and lot Both have heen employed i
Yanous republics and a lighly complicated
mMixture of the two still sursves 1n the election
of the Doge at Vensce
Election by lot  says Montesquicu 13
demoratic mn nature 1 agree that 1t 15 50
Utin what sense? ‘Thelot hegoeson 1sa
Way of maling choice that s unfarr to no-
body 1t Teaves each citizen a reasonable hope
of serving hus country These are not reasons
1f we bear 1n mnd that the election of rul
3132 funcion of government and not of
Soveregnty we shall see why the lot 1s the
fethod more natural to democracy an which
e ad,

THE SOCIAL CONTRACT

427

The 1nstance of the electron of the Doge of
Vemce confirms nstead of destroyang thys
distinction  the mixed form suits a mixed gov
ernment For 1t 1s an erfor to take the povern
ment of Vemce for a real anstocracy If the
people has no share 1n the government the
nobility 15 1tself the people A host of poor
Barnabotes never gets near any magistracy
and 1ts nobility consists merely 1n the empty
title of Excellency and in the nght to sit m
the Great Counal As this Great Counail 15 as
numerous as our General Counal at Geneva,
1ts sllustrious members have no more prist
leges than our plan atizens It 15 ndisputable
thae apart from the extreme dispanty between
the tworepubl ¢s the bourgeotste of Geneva s
exactly equivalent to the patriciate of Venice
our natrves and mrhabitants correspond to t e
townsmen and the people of Venice our peas
ants correspond to the subjects on the main
land and howeser that republic be regarded
af ats size be lefe out of account 1ts govern
ment 15 Mo Inore anistocratic than our own
The whole difference 15 that having no Lfe
ruler we do not hike Venice need to use the
lot

Election by lot would have few disadvan
tages 1n 2 real democracy 1n which as equal
1ty would everywhere exist 1n morals and tal
ents as well as in principles and fortunes 1t
would become almost 2 matter of mndifference
who was chosen But I have already sard that
a real democracy 1s anly an 1deal

When choce and lot are combined post
tions that require special talents such as make
tary posts should be filled by the former the
atter does for cases such as judicial off ces 1n
which good sense justice and integrity are
enough because 11 a State that 1s well constt
tuted chese qualities are common to all the
ciuzens

Nether lot nor vote has any place m mo-
narch eal The monarch ben,, by

15 better in prop! as
the number of 1ts acts 15 small
In every real democracy magistracy s not
anadsantage buta burdensome charge which
©@nnot justly be imposed on one ndividual
I'nlher than another The law nloue can ly
Voo

In an anstocracy the prince chooses the
Prinice the government 15 preserved by stsclf
2nd young 1s nightly ordered

night sole prince and onfy magistrite the
chaice of his lieutenants belongs to none but
him When the Abbé de Saine Pierre proposed
that the Councilsof the Ring of France should
be multipl ed and their members elected by
ballor he¢ dad not see that he was prnposing to
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low 1n some detail the working of public and
private affairs i a Counal consisting of two
hundred thousand men

4 THE ROVAN COMITIA

‘WE are without well certified records of the
first period of Rome's exsstence it even ap
pears very probable that most of the stortes
told about it are fables indeed generally
speaking the most mstructnve part of the Ins
tory of peoples that wluch deals with their
foundation 1s what we have Icast of Lxpen
ence teaches us every day what causes lead ta
the revolutions of emptres but 1sno new peo-
ples are now formed we have almost nothung
beyond conjecture to go upon 1n explaining
how they were created

The customs we find established show at
Ieast that these customs had n orgm The
tradizons that go back to those ongms that
have the greatest authorities behind them
and that are confirmed by the strongest proofs
should pass for the most certatn These are the
rules I have tried to follow 10 inquiring how
the freest and most powerful people on carth
everased 1its supreme power

Alter the foundation of Rome the new
born republic thatis the army of 1ts founder
composed of Albans Stbines and foreigners
was disided into three classes which from
thts division tool. the name of tribes Each of
these tribes was subdivided 1nto ten cuna
and each curin mto decune headed by leaders
called cur ones and decuriones

Besides this out of each tribe was taken a
body of one hundred Equites or hmights
called a century which shows that these divt
sons being unnecesary m 2 town were at
first merely military But an mstnct for great
ness scems to have led the Iitde township of
Rome to provide 1tself in advance with a po
hitical system suitable for the capital of the
world

Out of this oniginal division an awkward
sitmation soon arose The tribes of the Albans
(Ramnenses) and the Sabines (Tatienscs) re
muned always tm the same condttion while
that of the foreigners (Luceres) conunually
grew as more and more foreigners came to Live
at Rome so that it saon surpassed the others
in strength Servius remedied this dangerous
fault by changing the principle of cleavage
and substituting for the racial divssion whieh
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and named after one of the hills of Rome
Thus while redressing the mequality of the
moment he also provided for the future and
1n order that the dnision might be one of per
sons as well as localities he forbade the inhabi
tants of one quarter to migrate to another,
and so presented the mingling of the races

He also doubled the three old centuries of
Rmghts and added twelve more still keeping
the old names and by tins imple and prudent
method succeeded in making a distinctton be
tween the body of hnghts and the people
without a marmur from the latter

To the four urban tribes Servius added fif
teen others called rural tribes becruse they
consisted of thase who lived 1n the country
dntded mto fifteen cantons Subsequently Af
teen mote were created and the Roman peo-
ple finally found stself divided into thiry five
tribes as 1t remamed down to the end of the
Republic

The distmetion between urban and rural
tribes had one effect which is worth mention
both beciuse 1t 1s without parallel elsewhere
and because to 1t Rome owed the presersation
of her morility and the enlargement of her
empire  We should hve expected that the ur
ban tribes would soon monopolise power 1nd
honours and lose no trme 1n brmgeng the
ral tribes into disrepute but what happened
was exactly the reverse The taste of the early
Romans for country life 1s well known Ths
taste they owed to their wise founder who
made rural and military labours go along wih
hberty and so tospeak relegated to the fown
arts crafts intngue fortune and shivery

Since therefore 11l Rome s most allustrious
atizens Inned n the fields and tilled the earth
men grew used to seeking there alone the
mamstays of the republic This conditian be-
ing th1t of the best patrictans was | onoured
by all men the simple and laborous life of
the villager was preferred to the slothful and
tdle Life of the bourgeorste of Rome and he
who n the town would have been put 2
wretched proletarian became as a labourer
m the ficlds a respected citizen Not without
reason says Varro did our great souled ances
tors establish i the village the nursery of the
sturdy and vahiant men who defended them
m ume of war and provided for tf ewr sust¢
nance an ume of peace Pliny states positiely
that the country tribes were honoured because
of the men of whom they were composed
while cowards men wished to drshonour were
transferred as a public disgrace to the ©o%1
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tnbes The Stbine Appsus Clavdis when fie
hiad come 1o settle 1 Rome was loaded with
bonours and enrolled m a rural wibe which
subsequently took s fanuly mame Lastly

edmen afways entered the urban and nev
srehe rural tribes nor is there 2 single exam
ple throughout the Republic of a freedman
though he hag become & aitzen reaching any
magistrac

Thus seas an excellent rule but it was car
ed 50 far that 1n the end 1t led 1o 2 change
;1:(: ¢erinnly to an zbuse m the pohitecal sys

Fust the censors, after having for a Jong
Ume clarmed the right of transfersmg atizens
ahstranly from one tnbe 10 another aHowed
most pexsans to enrol themselses i whatever
tube they pleased Thes permussion certamly
9 510 good and further robbed the censor
ship of one of 115 greatest resaurces Moreover
3¢ the preat and powerful all got themselves
enrolled iy the country tribes while the freed
fen who had become ciizens rematned with
the populace m the tawn tobes both soon
teased ta have any local or territorsal mean
18g and all were so confused that the members
of one could not be told from thase of anather
except by the registers so that the iden of the
word fribe became personal instead of real or
Tather came to be hide mote than 2 chimera

1t happened 1 addwon that the town
wibes being more on the spot were often the
stonger 1n the comiua and sold the State to
those who staaped 1o buy the vores of the rab
ble compasing them

As the founder had set up ten curie 1n each
tnibe, the whole Roman people which was
then contained wathus the walls cansisted of
thirty rurier each with s temples ws gods tts
officers 11s priests and pte festvals which were
called compitalia and corresponded to the
12vanaha, held an later umes by the rural
tnbes

When Servius made his new dnasion as the
thirty cunie could not be shared equally be
tucen s four tribes and as he was unwilling
o snterfere with them they became a further
division of the nhabuants of Rome quue
dependent of the tnbes but in the eneof the
Tuzal thbes and thawr members there was no
question of curie as the tnbes had then bes
tome g purcly e sl snstitution znd a new 9
tem of levy ing troaps hung been introduced
the mlitary divisians of Romulus were super
fluons Thus although every ninizen was en
tolled sn a2 tnbe there were very many sha
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were not members of a cure

Servaus made yer a third disision quite dis
finet from the o we have mentioned whuch
became n xts effects the most important of
all He dimbuted the whole Roman people
wmta sic classes distingished neather by place
not by persan but by wealth the first classes
ncluded the nch the Iast the poor ang those
between persons of moderate reeans These
six classes sere subdivided anto one hundred
and nmety three other bodes ealed centu
wies which were so drisded that the first class
alane cornprised more than half of them,
while the last comprssed only ene Thus the
class that had the smallest number of mem
bers had the largest numbey of centuries and
the whole of the last class only counted as 2
single subdivision although it alone included
more than half the mhalnsants of Rome

In order that the people might haye the less
msight 1o the results of this arrangement
Servius tried to give 1t a malitary tone 1n the
secand class he inserted two centunes of ar
mourers and 1 the fourth two of makers of
instruments of war 1 each class escept the
Iast he distmgusshed young and old that 55
thase % ho were under an obhigation to bear
arms and those whose age gave them legal ex
empuon {t was this disunction rather than
that of wealth which required frequent repe
tition of the census or countimg Lastly he ar
dered tha the avsembly should be held w the
Campus Martws and that all who were af age
to serve should come there amied

‘The reasin for his not makmng i the last
class also the dession of young and old was
that the populace of whom st was composed
was not gnen the nght to bear arms for its
countey a man had to possess 2 hearth to ac
qure the cight to defend w and af alt the
troops of beggars who to-dav lend tustee to the
armes of hangy shere i perhapy not one who
would not have been drnen with scorn ontnl
a Romasn cobort at 3 tsme when solders nere
the defersders of Isberty

£n this last chiss howeser froletarans were
dntmguished from capite censs The former
not quite reduced o nothing at feast gne the
Stase cirens and somenmes when (he neel
was pressing cven soldiers Those who bl
nothing at alt an} could be numbered only
by counting heads werc regarded a3 of abs
Jutely no account and Mariuy way the fint
whio stooped to enzol them

Wsthavt deaiding now whether this third
arrangement was good or bad m stself 1 thin
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I may assert that 1t could have been made
practicable only by the sumple morals the dis
interestedness the liking for agriculture and
the scorn for commerce and for love of gamn
whtch characterised the early Romans Where
1s the modern people among whom consum
ing greed unrest mtrigue continual remov
als and perpetual changes of fortune could
let such a system Inst for twenty years without
turning the State upside down? We must in
deed obserye that morality and the hup
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Thus the comtia might not be held on festt
vals or marketdays when the country folk
coming to home on business had not trme to
spend the dry m the public square By means
of the thurd the scnate held mn check the
proud and resve people and meetly re
strained the ardour of seditious tribunes who
however found more than one way of escap
1ng this hindrance

Laws and the election of rulers were not the
only to the of

being stronger than this institution correcte:
ats defects at Rome and that the rich man
found himself degraded to the class of the
poor for making too much display of his
riches

From all thes 1t 15 easy to understand why
only five classes are almost 1lways mentioned
though there were really six The stxth as 1t
furnished neither soldiers to the army nor
votes in the Campus Martws ! and was almost
without function m the State was seldom re-
garded as of any account

These were the various ways 1n which the
Roman people was divided Let us now see the
effect on the assemblies When lawfully sum
moned these were called comitia they were
usually held m the public square 1t Rome or
in the Campus Martius and were distin
guished as cometia cursata comutea centuniata
and comuta trebuta according to the form un
der which they were convoked The comitia
curtata were founded by Romulus the cen
turiata by Servius and the tributa by the b
unes of the people No law received 1ts sanc
tion and no magistrite was elected save i the
comitia and as every citizen was enrolled in a
cunia a century or a tribe 1t follows that no
aitizen was excluded from the right of voting
and that the Roman people was truly sover
egn both de jure and de facto

For the comta to be lawfully assembled
and for their acts to have the force of law
three conditions were mecessary Dist the
body or magrstrate convoking them had to
possess the necessary authority secondly the
assembly had to be held on a day allowed by
law and thurdly the auguries had to be fa
vourable

The reason [or the first regulation needs no
explanation  the second 15 a matter of policy

ot zens

the comitia as the Roman people had taken
on stsell the most important functions of gov
ernment 1t mav be said that the lot of Europe
was regulated in 1ts assemblies The varsety of
their objects gave nise to the various forms
these took according to the matters on which
they had to pronounce

In order to judge of these vartous forms 1t
1s enough to compare them Romulus when
he set up cunte had 1n view the checking of
the senate byLlhe people and of the peog!c by

numbers to balance that of power and riches
which he left to the patricrans But after the
sptrit of monarchy heleft all the same a great
er advantage to the patricians in the influence
of their clients en the majonty of votes This
excellent mstitution of patron and client was
a masterpiece of statesmanshup and humanity
without which the patriciate beng flagrantly
m contradiction to the republican spitt
could not have survived Rome alone has the
honour of having given to the world this great
example which never led to any abuse and
yet has never been followed

As the assemblies by curie persisted under
the kings till the time of Servius and the regn
of the later Tarquin was not regarded as J¢
giimate royal laws were called generally leges
curiata

Under the Repubhic the curmse stll can
fined to the four urban tribes and mdlud 2%
only the populace of Rome suited nexther €
senate which led the patrictans nor the trib-
unes who though plebeians were at the head
of the well to do crtizens They therefore fell
mto distepute and their degradation was
such that thirty lictors used to assemble an
do what the comitia curtata should have don¢

The disision by centurtes was so favourable
to the artstocracy that st 1s hard to sce at first
how the senate ever friled to carry the day 11
the comttra bearng their name by which the



AP 4 THE SOCIAL

ensuls the censors and the other curule
ﬁimnm were elected Indeed of the hun
e xxang nunety three centunies nto which
e ; das:i“ of the whole Roman people
e :avxde the first ¢lass contamned ninety
o (lan la; voting went solely by centurses
e V;! alone had a majouty over all the
et mcn all these centurses were mn agree-
- dc rest of the votes were not even tak
- th; : tc(“mn of the smallest number pas ed
o of the mulutude and 1t may be said
n- lm the comitia centuniata decisions were
gulated far more by depth of purses than by
the number of votes
wgt::;hu}_mmeme authority was modified in
e ays : st the trsbunes as a rule and al
— dg; at nutmber of plebeans belonged
o ﬂa s of therich and so counterbalanced
Tlhn uence of the patricians m the first class
e [: :x:nd way was this Instead of causing
il ullcds to vote throughout m order
A oﬁ have roeant beginming always
brlos wghl r;z the Romans always chose one
er e acll proceeded alone to the election
poroid d“ the centures were summoned an
— elay according to ther rank and the
ﬁmcd_e'c[q:m was repeated and as a rule con
ke, \fx: the authority of example was
ohen: way from rank and given to the lot on
5 OCratic principle
e :&)_rrnh this custom resulted a further advan
b eﬂc]mzem from the country had tume
i r; hc ewo electtons to mform them
Wy of the meruts of the candidate who had
pen lpmv:smmlly nomunated and did not
F “o Qme without knowledge of the case
e er the pretest of hastemng matters
e abolition of this custom was achieved and
th elections were held on the same day
" he comitsa tribuia were propen)y the coun
dlof the Roman people They were convoked
by the tribunes alone at them the tribunes
a wlob scata The

being forced to obey laws on Whicn Licy «

natvote were m thys respect less free than the
Meancest citizens This injustice was altogether
illconcerved and was alone enough to mvall
date the decrees of 1 body to which all 1s
members were not admitted Had all the pa
thaans attended the comina by virtue of the
right they had gs atizens they would not as
mere private ndiaduals have had any con
siderable influunce on 2 yote reckoned by
Sunung beads where the meanest profetart
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ies the
astous
ways of distnibuting so great 2 people and tak.
ingits votes the various methods were not re
ducible to forms indifferent 1n themselves but
the results of each were relative to the obyects
which caused 1t to be preferred

Without gning here nto further details we
may gather from what basheen said above that
the comitia tribtita were the most fasomable

jomity being fitted only to further tyranny and
evil desions paturaily fell into disrepute and

of the Roman people lay solely ur u e tv
centuniata which alone included all for the
comitia curiata excluded the rutal tubes and
the comutia inibuta the senate and the patrt
cans

As for the method of taking the vote 1t Was

among the ancient Romans as simple as ther
- Qearea

detesmuned the vote of the tnibe the majoiity

of the tubes that of the people and so with

curne and centuries This custom was good as

long; s honesty was trumpbant among the

+sens and €xch man was ashamed o yote
v

chasers might be restraibed vy - L
Togues be gven the means of not besag trat

. and

1ty must carry on such a poilit 1 wa N
h hwm I hold on the contrary that for
rupted by the JIws st & gutss 4 o

1 res There 1s no betier proof of this rule
than the Jong Life of the Republic of Yemce
of which the shadaw sull exuts solely because
fis laws are suitable only for men who are
wicke
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‘The citizens were provided therelore, with
tablets by means of which each man could
vote without any one knowing how he voted
new methods sere also introduced for colfect

their very number proves how useless they
nere
‘Towrds the close of the Republic 1t was
often necessary to have recourse to extrord:
nary exped 1n order to suppl the
quacy of the lans S muracles
were supposed but this method while 1t
might impose on the people could not impose
on those who governed Sometimes an assem
bly was hasuly called together before the can
didates had tme to form therr factions some
times a whole sitting was occupied with talk
when 1t was seen that the pcople had been
won over and was 07 the point of taking up a
wrong posttion Buc 1 the end ambition elud
¢€d all attempts to check 1t and the most 1n
credible fact of all ss that n the midst of all
these abuses the vast people thanks to 1ts 1
cient regulations never ceased to elect magts
trates fo pass Jans 1o Judge cases and to car
Ty through bustness both public and priate
almost as exsily as the senate 1tself could have
done

5 THE TRIBUNATE

WHEN 3an exact proportion cannot be es.
tablished between the constituent parts of the
State or when causes that cannot be removed
continually alter the relation of one pare to
another recourse 15 had to the insutution of
a peculiar magistracy that enters 1nto no cor
porate umty with the rest This restores to

5
or if necessary both at once

This body which 1 shall call the tribunate
1s the preserver of the laws and of the tegisla
e power Tt serves sometimes to protect the
Sovetergn against the gosernment as the trib-
unes of the people did at Rame somenmes to
vphold thie gorernment againse the people as
the Council of Ten now does at Venice and
sometimes to maintan the balance berneen
the %o 21 the Ephors did ac Sparta

* Custodes dinbutores rogntores suffragtorum
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The tribunate 1s not a constituent part of
the aty and should have no share m erther
Jegistatisne or executive power, but this sery
fact makes its own power the greater for
while it can do nathing 1t can prevent any
thing from being done It 1s more sacred and
more revered as the defender of the laws,
than the prince who executes them or than
the Sosereign which ordains them This was
seen ery clearly at Rome when the proud
patnicians for all ther scorn of the people
were forced to bow before one of 1ts officers
wha had neuther auspices nor yurisdicuon

The tnbunate wisely tempered 15 the
strongest support a good constitution can
have but :f sts strength 1s eser so litele exces
sne at upsets the whole State VWeakness on
the other hand 1s not natural to st provided
115 something 1t 1s never less than it should
be
It degencrates into tyranny when 1t usurps

atself to protecting The immense power of
the Epbors harmless as long as Sparta pre
senved 1ts morthty hastened corrupton nhe,n
—- S
¢
the
Ephors alike histened the destruction of the
republic and after Cleomenes Sparta ceved
to be of any account Rome perished 1n the
same way the excessive power of the inbunes
which they had usurped by degeees finally
served with the help of laws made to secure
Tiberty as a safeguard for the emperors who
destroved 1t s far the Venetran Counal of
Ten 1t 1s a trrbunal of blood an obpect of
horror to patrrcians and people altke wd 0
far from g ng a lofty protection to the lins
1t does nothing now they hie become de-
graded but strike 1n the darkness blows of
which no ane dare take nate
‘The tribunate Iike the goscernment grovs
weak as the number of t¢s members increases
When the tribunes of the Roman people who
first numbered only two and then five wished
to double th1t number the senate let them do
50 1 the confidence that 1t could use one to
check another as indeed 1t alterwards freely
did
The best method of preventing usurparons
by so fornudable a body though no govern
ment has yet made use of 1t would be net 0
make 1t perminent but to regulate the pert
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ods durmg which it should remain 1 abey-
ance These mrervals, which should not be
long enough to gue abuses time to grow
strong, may be so fixed by law that they can
eastly be sh d at need by dinary
tommissions

This method scems to me to have no disad
Yantages, because, as I have said, the tribunate,
Which forms no part of the constitution, can
be removed without the constitution being
affected Tt seems to be also efficacious, because
Anewly restored magistrate starts not with the
bover hus predecessor exercised, but with that
which the Taw allows hem

§ THE picTATORSHIP

Taz inflexibiity of the laws, which prevents
them from adapting themseles to circum
Mtances, may, i cettamn cases, render them dis
astrous, and make them bring about, at a
lime of erins, the run of the State ‘The order
and slowness of the forms they enjoin require
2space of time which crcumstances sometimes
Withhold A thousand cases against which the
legilator has made no Provision may present
themselves, and 1t 192 highly necessary part of
foreught 16 be conseious that everything can
not be foreserny
ral’f:f.viro?g therefore to wish to raake polit

Ounterhalance that of changing the public
order, and the sacred power of the laws should
fever be arrested save when the existence of
the country 14 at stake In these rare and obui-
OUS cases, provision 15 made for the public se-
Surity by a particular act entrusting 1t to him
“who 15 most worthy This commitment may be
Gttied out in exther of two ways, accordimg to
the nature of the danger
Hincreasing the activity of the government
12 sufficrent remedy, power 1s concentrated 1n
the hands of ane or two of uts members 1n this
fase the change 15 ot 1 the authonty of the
Taws, bug ouly 1n the form of admimstening
them I, on the other hand, the pend 11 of
Sucha kind that the paraphernalia of the lans
rean obstacle to their preseryation the meth
13 16 nominate a supreme ruler, who shall
silence all che Taws and suspend for 2 moment
the sovereign authonity In such a case, there
1 10 doubt about the geeral will and 1t 13
lear that the people s first intention 15 that
the State shall not perssh Thus the suspen
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s10n of the legislatne authonty 1s 1n no sense
s abolition, the magistrate who silences 1t
cannot make 1t speak, he domnates it, but
cannot represent 1t He can do anything ex-
rept make laws

The first method was used by the Roman
semate when, m a consecrated formula. st
charged the consuls to provide for the safetv
of the Republic The second was employed
when one of the two consuls nomimated a dic
tator ! a custom Rome borroned from Alba,

Duning the first period of the Republic ve-
course was very often had to the dictatorship
because the State had not yet a firm enough
basis to be able to mamtain 1self by the
strength of 1ts constitution alone As the state
of morality then made superfluous many of
the precautions which would have been neces
sary at other times, there was no fear that 2
dictator would abuse hus authanity or try to
keep 1t beyond s term of office On the con

s
and too penlous a position to Tetain

It 15 therefore the danger not of 1ty abuse,
but of its cheapening that makes me attack
the indiscreet use of this supreme magestracy
1 the earliest ttmes For as fong as it way fiee
ly emp at elecuons, and
purely formal funcuons, there was danger of
1ts becomng less formidable 1n tme of need,
and of men growing accustomed to regarding
as empty 2 uitle that was used only on occa
sions of empty ceremonral

Towards the end of the Republic, the Ro-
mans, having grown more circumspece, nere
as unreasonably spaning in the use of the dic
tatorship as they had formerly been lavish It
18 easy to see that their fears were without
foundation, that the weakness of the capital
secured i against the magistrates who were in
ats mudst that a dictator sught in certain
cases defend the public Iiberty, but could nev-
er endanger it and that the chains of Rome
would be forged not 1n Rome atsell but in
her armies. The weak reustance offered by
Manus to Sulla_and by Pompey to Carsar,
elearly showed what was to be expected from
authority at home against force from abroad.

This musconception led the Romans ta
make great mistakes such for example, as the

} The norunation was made secretly by night, as
il there were something shamelul In setting 3 man
atore the aws.
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farlure to nommate a dictator in the Catth
naran conspiracy For as only the city aself
with at most some province in Italy was con
cerned the unlimited authonty the laws gave
to the dictator would have enabled lum to
make short work of the conspiracy which was
1 fact stifled only by 2 combination of lucky
chinces human prudence had no right to ex
pect

Instead the senate contented tself with en
trusting 1ts whole power to the consuls so that
Cicero m order to take effective action was
compelled on a capital pont to exceed s
powers and 1f in the first transports of joy
his conduct was approved he was justly
called later on to account for the blood of
atizens spiltin violation of the laws Suchare:
proach could never have been levelled at a
dictator But the consuls eloquence carried
the day and he hmself Roman though he
was Joved his own glory better than his coun
try and sought not so much the most lawful
and secure means of saving the State as to get
for humself the whole honour of having done
50! He was therefore justly honoured as the
Iiberator of Rome and also justly punished as
a law breaker However brilhant his recall
may have been it was undoubtedly an act of
pardon

However this important trust be conferred
1t 1s mmportant that its duration should be
fixed at a very brief period incapable of be
wng ever prolonged In the crises which lead to
1ts adoption the State 15 either soon lost or
soon saved and the present need passed the
dictatorslup becomes erther tyrannical or 1dle
At Rome where dictators held office for srx
months only most of them abdicated before
their time wasup If their term had been long
er they might well have tried to prolong 1t
still further as the decemvirs did when chosen
for a year The dictator had only time to pro-
vide agamst the need that had caused lim to
be chosen he had none to think of further
projects

% THE CENSORSHIP
Ae tat no

! That s 1 hat he could not be sure of if he pro
pesed a dictator for he dared not nominate B m
self_and could not l'e certain that his colleague
would nominate h m
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The censorial tribunal so far from bewng
the atbiter of the peoples opmon only de
dlares 1t and as soon as the two part company
1ts decisions are null and void.

It 15 useless to distingwish the morality of 2
nation from the objects of 1ts esteem  both de-
pend on the same principle and are necessanly
ndistinguishable There 1s no people on earth
the choice of whose pleasures 1s not deaided
by opinion rather than nature Right mens
opinions and therr morality will purge aeself
Men alwys love what 15 good or what they
find good 1t 1s m judging what 15 good that
they go wrong This judgment therefore 1s
what must be regulated He who judges of
morality judges of honour and he who judges
of honour finds hs Jaw 1 opmion

The opinions of a people are derned from
e 1 [ I YR b
(L [ BTV T LY
Iy - ' FEEARE Y} oo
degenerates but 1n such cases the judgment
of the censors will not do what the force of the
laws has failed to effect

From thus it [ollows that the censorship may
be usefu] for the preservation of morality but
€ never be so for 1ts restoration Set up cen
sors while the laws are vigorous as soon as
they have lost their vigour all hope 1s gone
no legitimate power can retam force when the
Taws have lost 1t

The censorstup upholds morality by pre
yenting opinton from growing corrupt by pre-
serving jts recitude by means of wise apphes
tions and sometimes even by fixang it when 1t
1s stll uncertain. The employment of seconds
m duels which had been carrred to wild €%
tremes n the kingdom of France was done
away with merely by these words i a royal
edict  As for those who are cowards enouch
to call upon seconds  This judgment 1n an
ticipating that of the pubhic suddenly decided
1t But when edicts from the same source tried
to pronounce duelling itself an act of coward
1ce as indeed 1t 1s then since common opin
10n daes not regard 1z as such the public took
no notice of a decision on a point on whichits
mind was already made uj

Ihase stated elsewhere? that as publicopin
10n 15 not subject to any constraint there need
be no trace of 1t 1n the tribunal set up to rep
resent e It 1s tmposstble to admire too much
the art with which this resource which we

21 mierely call attention in ths chapter toa sub
ject v ath wh ch 1 have dealt at greater length i
my Letter to M d Alembert
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moderns have wholly lost was employed
the Romans and suyll more by thiJ ]};c:dl;y
monians,

A man of bad morals hwing made a good
Proposal in the Spartan Counal the Ephors
neglected 1t and caused the same proposal to
bemade by a virtuous ciuzen What n hon
our for the one and what a disgrace for the
other without prasse or blame of exthert Cer
fan drunkards from Samost polluted the tn
bunal of the Ephors the next day a public

L Rave Sameans permusston to be filthy An
actual punishment would not have been so s¢
1er€ a5 such an 1mpunity When Sparta has
Ppronounced on what 1s or 1s not right Greece
makes o appeal from her judgments

8 CniL ReLreion

AT first men had no kings save the gods and
]“0 Bovernment save theocracy They reasoned
ke Caligula and at that peniod reasoned
:]"'shL It takes 2 long time for feelmg so to
u:"gt that men can make up their munds to
¢ their equals as masters, in the hope that

they will profic by doing so
From the mere fact that God was set over
every politieal society 1t followed thar there
Were as many gods as peoples Two peoples
that were strangers the one to the other and
2lmost always enemies could not long recog
nuse the sume master two armies giving battle
uld not obey the same leader National dr
Visions thus Jed to polytheisr and thisin turm
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between 1ts gods and s laws Political war
was also theologteal the provinces of the gods
were so to speal fixed by the boundanes ot
nations The god of one people had no right
over another The gods of the pagans were not
jealous gods they shared among themselves
the empure of the world even Moses and the
Hebrews sometimes lent themselves to this
view by speaking of the God of Israel Ie 1
true they regarded as powerless the gods of
the Canaamtes 2 proscribed people con
dermned to destructton whose place they were
to take but remember how they spoke of the
divisions of the neighbouring peoples they
were forb dden to attack! Is not the posses
s10m of what belongs to your god Chamos law
fully your due? said Jephthah to the Ammon
ites  We have the same ntle to the lands our
conguenng God has made lus own 2 Here 1
think there 18 a recogmition that the rights of
Chamos and those of the God of Israel are of
the same nature

Dut when the Jews bewng subject to the
Kings of Babylon and subsequently to those

of Syra sull obstinately refused to recognise
5 Yaw o« herwel wl waste

allel ull the commng of Christinty ¥

Every rehigion therefore being attached
salely to the laws of the State which prescnibed
1t there was no way of converting a peaple ex
cept by ensl 1t and there could be no

Bave bise to ] and avil )! e
nhich 2y we shall see hereater are by nature
the same

The fancy the Greeks had for rediscosenng
thewr gods amony the barbinians arose from
the way they had of regarding themselves 1
the natural Sovereigns of such peoples But
there 15 nothing so absurd as the erudition
whchin our days identifies and confuses gods.
of different nations As if Moloch Saturn and
Chronos could be the same god! Asf the Phae-
mican Baal the Greek Zeys and the Laun
Jupiter could be the samet As if there could
still be anything common to imaginary beings
with different names!

1l it 15 ashed how in pagan times where each
State had ats cult and 1ts gods there were no
wars of religion T answer that 1t was preasely
because each State having 1ts own cult as well
as 1ts own government made no distinction

2 They v ere from another idand whick the del
1626y of our language forls ds me to name oo th s
sccasion

m save q The

1o change cults being the law to which the
vanquushed yielded 1t was necessary to be vic
torious before suggesuny such 2 clange So
far from men fighting for the gods the gods
as 1n Homer fought for men each asked hit
god for victory and repayed hm with miew al
tars The Romans before taking a ety sum
moned 1ts gods to quut 1t and 1 lexwngtle
Tarentines their outraged gods they regarded

cr s en e s
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them as subject to their own and compelled to
do thum homage They left the vanquished
thesr gods as they left them therr laws A
wreath to the Jupiter of the Capitol was often
the only tribuse they imposed

Finally when alonp u ¢f +ho
Romans
and had t
vanquish u oy granung to both alike the
tights of the aty the peoples of that vast em
pire insensibly found themselves with mulu
tudes of gods and cults everywhere almost the
same and thus pagamism throughour the
Lnown world finally came to be one and the
same religion

It was m these arcumstances thae Jesus
came to sct up on earth a spanitual kingdom
winch by separating the theological from the
political system made the State no longer one
and brought about the mternal divisions
which have never ceased to trouble Ghristian
beoples As the new sdea of a kingdom of the
other world conld never have occurred to pa
gans they always looked on the Christrans as
really rebels who while feizning to submit
were only wmting for the chince to mike
themselves independent and their masters
and to usurp by gwle the authonty they pre
tended 1 their weakness 1o respect This was
the causc of the persecutions

What the pagans had feared took place
‘Then everything changed sts aspect the hum
ble Chrntins changed their languige and
soon this so calted kingdom of the other world
turned under a viuble leader 1nto the mn +
vialent A

an
of
po ~ aoau otates and men hme
hever succeeded in finding out whether they
were bound to obey the master or the priest
Several peoples however even 1 Europe
and its neighbourhood have desired without
SUCCEss to preserve or restore the old system
but the spirit of Christiamity has everywhere
presaded The sacred cult has always re
muned or again become independent of the
Sovereign and there has been na necessary
Unk between it and the body of the State Ma
homet held very sane views and linked s po-
litical system well together and as long as the
form of hus government continued under the
caliphs who succeeded him that favernment
was mdeed one and so far gnod Rut the
Arabs having BTOWN prosperous lettered cy
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slised slack and cowardly were conquered by
barbarians the diviston between the two pow
ers began agmn and although 1t ss less ap
P’IICH( amonr the Afal
the Chris
lyin thes
as Persta
felt

Among us the hangs of England have made
themsclves heads of the Church and the Czars
have done the same but this tule has made
them less tre mne an 1
h
n
Jep, s wv us out only its princes Wherever the
clergy 15 2 corporate body ! 3t 1s master and
legaslator an 1ts own country There are thus
two powers two Sovereigns n England and
n Russir as well as elsewhere

Of all Christran writers the philosopher
Hobbes alone has scen the el and how to
remedy 1t and has dared to propose the re
union of the two heads ol the eagle and the
restorition  throughout of polttical umity
without which no State or government will

o syl dand Lhat WMe
priestly anterest would always be stronger than
that of the State It 15 not so much what 1
false and ternible i hus polical theory as
what 1s just and true that has drawn down
hatred on 12

I believe that if the study of history were
deseloped from this point of view 3t would be
easy to refute the contrary apinions of Bayle
and Warburton ane of whom holds that re-
ligton can be of no use ta the body poinic
while the other on the contrary mantains
that Chrstianity 1s ats strongest support We
should demonstrate to the former that no

I should e e 2 4

* vl never jormed a clenscal corpacate

bed:

1!:: for mstance 1n 2 letter from Grotus w‘
Ius brother (Apnil 11 1643) what thit Jearned
man found to t rane and to blame i the De Gr¢
It 1 true that with a bent for indulgence e
seems to pardon the writer the good for the 3!
ot the bad bot all men are not so forgiving



cr 8§

State has ever been founded withont 2 relt
gious banis and to the latter that the law of
Chistanity at bottom does more harm by

hﬁlktmng mfn good by strengtheang the

1 tius subject

Rebigion considered 1 relation to society
hich 15 esther general or particular may also
be divided into twa kinds the religion of man
and that of the citzen The first which has
nether temples nor altars nor rites and s
<onfined 1o the purely jnternal cult of the su
preme God and the eternal obligatsons of mor
alty 1 the religion of the Gaspel pure and
smple the true theism what may be called
natural divine right or law The other which
15 codified tn a single country gives it its gods
S own tutelary patrons it has st dogmas ats
Tites and ns external cult prescribed by law
o:mdc the single nation that follows 1t all
;l} world 1s 1 sts sight nfide! foregn and
111b:|mus the daties and nights of man ex
krnd for 1t only as far as ts own altars Of thus

nd were all the religions of early peoples
Which we may define as sl or positive divine
tght or law

There 15 a shrd sort of sehigpon of a more
$ngelar kand which gives men two codes of
Yegisavon two rulers ana two countrics ren
ders them subject to contradictory duties and
makes 1t impossible for them to be taithul
both 10 religion and to aitzenship Such are
the religions of the Lamas and of the Japa
Bese and such 1s Roman Christranity which
may be called the religion of the priest It
Jeads to 2 snrt of mixed and anu social code
which has o nme

In their policical aspect all these three
kinds of relsmon have therr defecs The
third 1 sa clearly bad that st 1s waste of ume
f0 stop to prose i such Al that destroys
soctal unaty 1s worthless all institutrans that
3¢ man yn rontradicnion to fumsell are
worthless

The second 15 good 1n that it umies the di
vine cult with love of the Jaws and maling
country the object of the auzens adoruion
teaches them that service done to the State 18
sence done to s tutelary god 1t 13 2 form of
theocracy sn which there can be no ponuff
sase the prince and no pricsts save the magis
trates, To dic for one s country thien becomes
martyrdom violation of 1ts laws 1mprety and
to stibject one who 15 guilty to public exeera
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tron is to condemn him to the 1uger of the
gods Sacer estod

Qn the other hand 1t 1s bad 1 that beng
founded on lies and error 1t decerves men
makes them credulous and suserstitious and
drowns the true cult of the Drvinity m empty
ceremonial It 1s bad agam when 1t becomes
tyrannous and exclusne and makes a people
bloodthursty and tolerant so that 1t breathes
fire and slaughter and regards as a sacred act
the killing of every one who does not beliese
i us gods The result 15 to place such a people
1 a natural state of war wath alt others so
that 1ts securty 1s deeply endangered

There remans therelore the religron of man
or Christranity—not the Christianity of to-day
hauz that of the Gospel which 1e entirely differ
ent By means of this holv sublime and real
religion all men being chuldren of ane God
recognsse one aaother as brothers and the so-
ciety that unites them s not dissobved even at
death

But thus religron having no particolar el
tion to the body politic leaves the laws 1 pos
sesston of the force they have mn themschies
without makmg any addition to 1t and thus
one of the great bonds that unite society con
sidered in severalty fails to operate Nay
more so far from bimding the k=
oty ==
ther -
nott

W
wau pu £t soaety nmage
able I see in this supposition only one great
hfficulty that a souety of true Chrstians
would not be a socrety of men

1 say further that such a socrety withallats
perfection would be nexher the srongest nor
the most lasting  the very fact that it was per
fect would rob 1t of 115 bond of union the
flaw that nould destroy it would fie mn 1ts very
perfection

Everv one would do his duty the people
would be law abiding the rulers juet and 1em
perate the magrstrates upright and mcorrupt
sble the soldiers would scorn death there
would be nesther vantty nor luxury So far so
good but let us hear mare

Chrestranuty as a religion 1s enurely spanit
wl ocaupied salety with hea ==t -
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things go well or 11l here on earth If the State
15 prosperous he hardly dares to share in the
public happiness for fear he may grow proud
of his country s glory if the State 15 Jangussh
ing he blesses the hand of God that 1s hard
upon His people

For the State (o be peaceable and for har
mony to be maintamed all the atuens with

1 -

of hts prous compatriots Christian charity
does not readily atlow a man to think hardly of

nity it 1s the will of God that he be respected
very soon you have a power 1t 15 God s will
that 1t be obeyed and if the power 1s abused
by him who wields it 1t 1s the scourge where
with God punishes His children There would
be scruples about driving out the usurper
public tranquility would have to be dis
turbed violence would have to be employed
and blood spilt all this accords 111 with Chnis-
tian meekness and afterall m this vale of sor
rows what does 1t matter whether we are free
men or serfs? The essentral thing 1s to get to
heaven and resignation s only an addstional
means of doing so

1f war breaks out with another State the
atizens march readily out to battle not one
of them thinks of flight they do their duty but
they have no passion for victory they know
better how to die than how to conquer What
does 1t matter whether they win or lose? Does
not Providence know better than they what is
meet for them? Only think to what account 2
proud 1mpetuous and passionate enemy could
turn therr stoicisml Set over against them
those generous peoples who were devoured by
ardent love of glory and of their country m
agine your Christian republic face to face with
Sparta or Rome the pious Christians will be
beaten crushed and destroyed before they
know where they are or will owe therr safety
only to the contempt therr enemy will con
cewve for them It was to my mind a fine oath
that was taken by the soldiers of Fabius who
swore mot to conquer or die but to come back
victortous—and kept their oath Christians
would never have taken such an cath they
would have looked on 1t as tempting God

But 1 am mistaken 1n speaking of a Chris-
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tian republic the terms are mutually exclu
stve Christianaty preaches only servitude and
dependence Its spirit 15 so favourable to tyr
anny that 1t always profits by such a régime
True Christsans are made to be slayes and
they know it and do not much mind thy
short life counts [or too little 1n ther eyes

.
told of the Crusades Without disputing the
valour of the Crusaders I answer that so far
from being Christians they were the priests
soldiery atizens of the Church They fought
for their spiritual country which the Church
had somehow or other made temporal W:Il

L D wnm o motha

Under the pagan emperors the Christian
soldiers were brave every Christian writer af
firms 1t and 1 believe 1t 1t was a case of bon
ourable emulation of the pagan troops As
soon as the emperors were Christian this em
ulation no longer existed and when the Cross
had driven out the eagle Roman valous whol
ly disappeared

But settung aside politrcal considerations
let us come back to what s Tight and settle our
prnaples on this important pomnt The nght
which the socal compact gives the Sovereign
over the subjects does not we have scen €<
ceed the limuts of public expediency® The
subjects then owe the Sovereign an account of
their opinions only to such an extent as they
matter to the community Now 1t matters very
much to the community that each citizen

duties which he who professes them 1s bound
to do to others Cach man may have over and
abosve what opinions he pleases without 1t be
ang the Sovereign s business to take cognisance
of them for as the Sovereign has no authomty
1n the other world whatever the lot of s sub-

A aro
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Jects may be in the life to come, that 1s not 1ts
business, provided they are good citizens m
thus Life

There 15 therefore & purely avil profession
of fasth of whuch the Sovereign should fix the
articles not exactly as religtous dogmas, but as
social sentiments without which a man cannot
be 2 good eutizen or a farthful subject ! While
1t can compel no one to believe them 1t can
banish from the State whoever does not be
lieve them—it can banish him not for impiety,
but as an ants social being, mcapable of truly
loving the laws and Justice, and of sacnifieng,
at need, fus life to his duty If any one, after
publicly recogmsing these dogmas, behaves as
1f he does not believe them, let um be pun
1shed by death he has commtted the worst of
all crumes, that of lymng before the law.

"The dogmas of cvil religion ought to be
few, simple, and exactly worded without ex
planation or commentary The exstence of 2
mighty intelligent and beneficent Divinity,
possessed of foresight and providence, the kife
to come, the happiness of the just, the punish
ment of the wicked, the sanctity of the social
contract and the laws these are its positive
dogmas Its negative dogmas I confine to one,
1ntolerance, which 1s a part of the cults we
have rejected

Those who dustinguish crvil from theologt
@l mtolerance are, to my mind, mustaken
The two forms are inseparable It 15 imposs:
ble to lve at peace with those we regard as
damned, to Jove them would be to hate God
who punishes them we posstively must either
feclaim or torment them Wherever theologt
cal \{ 1s admitted, 1t must tably
have some cavil effect,? and as soon as 1t has
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such an effect, the Sovereign 15 no longer Sov-
ereign even mm the temporal sphere thence
force priests are the teal masters, and kings
only their mimsters

[PTE S

so long as their dogmas contain nothung con
trary to the duties of citzenshup But whoever
dares to szy Outside the Church 1s no salva
tion ought to be driven from the State, unless
the State 1s the Church, and the prince the
ponuff Such a dogma 15 good only 1n a theo-
cratic government, m any other, 1t 1s fatal
The reason for which Henry IV 1s satd to hase
embraced the Roman religion ought to make
every honest man leave 1t, and still more any
prince who knows how to reason

g ConcLusion
Now that I have laid down the true prin
ciples of political night and tned to give the
State a basis of 1ts own to Test on I ought next
to strengthen 1t by 1ts external relations which
would mclude the law of nations commerce,
the night of war and conquest, public nght,
leagues negotations treaties, etc But all this
forms a new subject that s far too vast for my
narrow scope I ought throughout to have
kept to a more imited sphere
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